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PREFACE. 


ene ee 


Tue First Edition of this contribution to the judicially established 
Law of Scotland was published under the name of the Law of 
Trusts, and by a wide extension of that title it included the 
greater part of what forms the subject of the Second Volume of 
this Edition. On republication, the scope of the work was ex- 
tended so as to comprehend the whole subject of Succession, 
Testate and Intestate, including rights under Marriage Settle- 
ments and Deeds of Entail and Provision. The book has been 
out of print for many years, and in the interval which has elapsed 
since the publication of the last edition some chapters of the law 
have become entirely obsolete, while in other departments there 
has been an expansion so great as to render the task of selecting 
and digesting the Authorities very difficult. 

In order to adapt the book to the present state of the law 
the greater part of the text has been re-written. Some changes 
have also been made in the arrangement of the subject-matter, 
but these are unimportant. The general arrangement and scope 
of the work is unaltered. The writer has not thought it necessary 
to verify the Authorities cited in the previous editions, because 
these were all examined in preparing the original text, and it is 
believed that substantial accuracy was attained. The preparation 
of this edition has occupied all the time of the writer which was 
not given to public duties during the last eighteen months. 

The references to English sources of authority have not been 
materially extended. The labour of examining the English Reports 
of the last twenty-five years would have indefinitely delayed the 
publication of the Edition, and would not have added much to 
its value, because for the purposes of illustration leading cases 


only are useful. References on all important points are given to 


vill PREFACE. 


the latest editions of the chief English text-books on the subjects 
of Wills, Executry, and Trusts, and such recent English cases as 
are quoted in the decisions of our Courts have been noticed. 

The writer has in general abstained from offering his opinion 
on controversial questions, as to which he might possibly be called 
on to adjudicate ; but, of course, there may be differences of view 
as to what questions are controversial. No limiting line can be 
drawn between what is settled in principle and what may be open 
to discussion as being unsettled or exceptional. Such opinions as 
may be found in the book must be taken as the impressions of a 


student; no preetorian authority is claimed for them. 


EDINBURGH, October 1894. 


TABLE OF CONTENTS. 


ABSTR ACT. 


PART 
DOMICILE AND INTERNATIONAL LAW. Cuaprers J.-II. 


PART i: 


INTESTATE SUCCESSION AND ITS RELATIONS TO TESTAMENTARY 
SUCCESSION. Cuaprers III.-XII. 


PART IIT. 


FORM AND CHARACTERISTICS OF TESTAMENTARY WRITINGS IN 
GENERAL. Cuwaprers XIII.-XX, 


IPAMIRAL JINY 
OF REVOCABLE AND IRREVOCABLE GIFTS. CuHaprers XXI.-X XIII. 
AR Ve 
HERITABLE SUCCESSION AND DESTINATIONS TO HEIRS. 
CHaPrers XXIV.-XXX, 


PART V1. 


LEGACIES, FAMILY PROVISIONS AND RESIDUE. 
Cuaprers XXXT.-XLII. 


PART VIL. 
VESTING UNDER CONTINUING TRUSTS. Cuaprers XLIII.-XLVI. 


PARE Vill: 


ESTATES IN TRUST AND OFFICES OF TRUSTEE AND EXECUTOR. 
CuHaprers XLVII.-LITI. 


PART IX, 


SPECIAL TRUSTS AND DISCRETIONARY POWERS. 
Cnyaprers LITI.-LX. 


PART X. 


ADMINISTRATION OF TRUSTS AND EXECUIrRY ESTATES. 
Cuapters LXI.-LXVIII. 


PART XI. 


LIABILITY OF HEIRS, TRUSTEES, EXECUTORS, AND THEIR 
ESTATES TO CREDITORS. Cuaprers LXIX.-LXXIII. 
b 


CONTENTS. 


VOLUME I. 


PAGE 
INDEX OF CASES CITED, . ; ; : : 5 YOR Al 
List of EncuisH Equrry Reprorts, WITH THEIR ABBREVIATIONS, . Ixxiil 
PA Ree 
DOMICILE AND INTERNATIONAL LAW. 
CHAPTER I. 
Or DomMIcILE. 
Sror. 1. Domicile in General, : : ; , 5 1 
2. Domicile of Origin, ; ‘ : : : : 4 
3. Domicile of Choice, ; é : < ‘ : 8 
4. Wife’s Derivative Domicile, , ; ; : j 13 
CHAPTER II. 
INTERNATIONAL LAW IN RELATION TO WILLS AND SUCCESSION. 
Srcr. 1. Regulation of Succession in Intestacy, . ; 17 
2. Validity and Effect of Wills and Teceamnen a, Wrees ; 22 
3. Interpretation of Wills and Testamentary Writings, . : 30 
4. Administration of the Succession, ; : 5 ; 40 
5. Election, . ; 45 
6. Revenue Laws, . : , : : ; 48 
7. Jurisdiction and peri. convenens, ; E ; : 49 
8. Ascertainment of Foreign Law, ; z , : 59 
BARD ae. 
INTESTATE SUCCESSION AND ITS RELATIONS TO 
TESTAMENTARY SUCCESSION. 
CHAPTER III. 
OPENING OF THE SUCCESSION BY SURVIVANCE. 
Secor. 1. Death of the Ancestor and Presumption of Life, : : 63 


2. Whether Ancestor was survived by a nearer Heir, ; 5 67 


CONTENTS. xl 


PAGE 


CHAPTER IV. 
ORDER OF LEGAL SUCCESSION IN RELATION TO THE HwRITABLE Estate. 


Szor. 1. Succession of Heirs-at-Law (Descending, Collateral, and 


Ascending Lines: The Crown), . : 70 
2. Division of the Heritable Succession (Heirs of Line and of 

Conquest, Heirs-Portioners), : ; : ; 81 
3. Of Terce, : : ; : . : ; 88 
4, Of Courtesy, . : : : : : : 95 


CHAPTER V. 


VESTING OF THE HeERITABLE Succession, AND TITLE OF THE Herr. 


Sect. 1. Possession on Apparency, : : 98 
2. Service of Heirs-at-Law and Vesting ies the Statute, : 105 
3. Vesting of Terce and Courtesy in Right and in Title, ; 112 


CHAPTER VIL. 


ORDER OF LEGAL SUCCESSION IN RELATION TO THE MOVEABLE ESTATE. 


Secr. 1. Next of Kin and Personal Representatives, ; : 117 
2. Of Legitim, : : 123 
3. Of Jus Relicte, . : : : : : : 132 
4, Husband’s Interest in the Wife’s Succession, . : ’ 134 
CHAPTER VIL. 
ExcLuston or Luca Charms By WILL OR ConrrRACcT. 
Sxcr. 1. Satisfaction and Discharge of Legitim, ; : : 135 
2. Satisfaction of Claims on the Heritable Estate and Executry, 142 
3. Satisfaction and Discharge of Jus Relicte, : ‘ : 144 
4. Satisfaction and Discharge of Terce and Courtesy, . 5 147 


CHAPTER VIII. 


Or CoLLaATION. 


Sucr. 1. Collation between Heir and Executor, ; ‘ j 150 
2. OCollatio bonorwm winter liberos,  . : : : : 162 
CHAPTER IX. 
Law oF DEATHBED. 
Suor. 1. Incapacity, how arising, : : , ; : 172 


2. Deeds liable to challenge at Common Law, . : 179 


X11 CONTENTS. 


Scr. 3. Title to challenge ex capite lect, : : 
4, Exclusion of the Heir’s Title, and Effect of Revocation, 


CHARTER X. 
Riguts oF THE HEIR AND THE EXECUTORS DISTINGUISHED. 


Sxcr. 1. Corporeal Subjects, whether Heritable or Moveable, 
2. Incorporeal Rights, 
3. Conversion under an dceampleed Cate of Sale, 
4. Apportionment of Rents and Termly Payments, 


CHAPTER XL. 


CONSTRUCTIVE CONVERSION OF HERITABLE OR MOVEABLE ESTATE. 


Scr. 1. Conversion in relation to the Succession of the Beneficiary, 
2. Conversion in relation to the Succession of the Truster, 
3. Reconyersion and Election to take in forma specifica, . 
4, Properties of the Converted Estate, 


CHAPTER XII. 
ELECTION BETWEEN LEGAL AND CONVENTIONAL PROVISIONS. 


Sect. 1. Election, to whom competent, and how barred, 
2. Subject of the Election, 
3. Equitable Compensation, 


PART IL 


FORM AND CHARACTERISTICS OF TESTAMENTARY 
WRITINGS IN GENERAL. 


CHAPTER XIII. 


Or THE Capacity To MAKE A WILL (DISABILITINS OF TESTATORS), . 


CHAPTER XIV. 
TESTAMENTARY WRITINGS, HOW CONSTITUTED. 


Sucr. 1. Authentication of Testamentary Writings (Will or Instructions), 
2. Effect of Alterations, Marginal Additions, &e. 
3. Codicils, and the Effect of Referential Words in a Will, 
4. Destinations in Bonds, Title-Deeds, and Securities, 


PAGE 
182 
186 


194 
199 
206 
210 


223 
231 
237 
241 


247 
251 
255 


261 


273 
283 
289 
293 


CONTENTS. Xili 


CHAPTER XV. 

PAGE 
RESTRAINTS ON THE TESTAMENTARY Power. 

Sect. 1. Purposes, Lawful or Unlawful, : 296 
2. Perpetuities, . ; : : : : : 302 
3. Accumulations of Income (Accumulations Acts), : : 306 

CHAPTER XVI. 

INTERESTS ARISING BY IMPLICATION. 
Secr. 1. Implication from Recitals, : ; , : : 317 
2. Implication from Destination to other Legatees bs effect 

on a Contingency, . : ‘ : 322 
3. Implication from Gift of Income Phere Capital unappropriated, 325 
4. Implication from Powers of Appointment, . , : 327 
5. Implied Gift of Accessory Rights, ; : 329 


CHAPTER XVII. 
HERITABLE EstTatr, WHETHER CARRIED BY GENERAL WorDS IN A WILL 
OR SETTLEMENT, . : : : : , ; 330 
CHAPTER XVIII. 


Or THE DESCRIPTION OF PERSONS AND THINGS IN A WILL, AND OF 
UNCERTAINTY. 


Sror. 1. Of the Person or Object of the Gift (Effect of Falsa demon- 


stratio), ‘ 336 
2. Of the Estate or Subject of itt, Ane of seer veo’ : 339 
3. Of Precatory Wills and Trusts (Testamentary intent, whether 

sufficiently expressed), . : : : 345 
4, Of Wills which are void for uncertainty, : : : 349 


CHAPTER XIX. 


Or REPUGNANCY IN WILLS AND SETTLEMENTS. 


Secr. 1. Of Repugnancy generally, — . : : : : 354 
2. Of supplying Words necessary to complete the sense, : 359 

3. Correction of Ambiguities (“or” for “and,” “survivors” for 
“ others,” numerical errors, &c.), : : 365 


CHAPTER XX 
Or Extrinsic EvIDENCH IN EXPLANATION OF TESTAMENTARY WRITINGS. 


Sxcr. 1. Evidence for the purpose of enabling the Court to read the 
Will, F i ; ; : : 375 


X1V 


SEoT, 2. 


SECT. 


Sxct. 1. 


Srct, 1. 


) 


wre 


CONTENTS. 


Evidence for identifying the Persons and Things | named in 
the Will, 


. Where the =e of the Will are iis with reference 


to Extrinsic Circumstances, 


. Proof of the Testator’s knowledge of Facts eee to the 


Construction of the Will, 


. Evidence in disproof of the Presumption against Double Pac: 


Vv isions, 


. Where the Words of the Will are cee: indifferently t to 


more than one Person or Thing, 


. Proof of completed Testamentary Intention, . 


Prackit shy. 
OF REVOCABLE AND IRREVOCABLE GIFTS. 


CHAPTER XXI. 
REVOCATION OF WILLS IN GENERAL. 


Express Revocation, 


. Revocation by the Birth of Chsldren, 
. Ademption of Special Legacies (Effect of once of thé 


Granter’s Title), . 


. Revocation by cancelling or destroying a Will animo et 


facto, 


. Revocation, Total or Paral, by a cuneate inconsistent 


Testamentary Writing, 


CHAPTER XXII. 
PowkrR TO REVOKE. 


Unilateral Instruments, and Effect of Delivery or Transfer to 
Trustees, 


. Mutual Wills and Settlements and Wills iamaed on Apres. 


ment, 


. Rights under eee Settlements, Se Sonat or 


Revocable, 


CEVACR DE Re xoxo 
Or Donations. 


Donation or Trust, 


. Donation, whether Absolute or eee tus causa, 


PAGE 


378 


386 


388 


390 


392 
399 


401 
403 


406 


409 


412 


415 


421 


424 


430 
434 


CONTENTS. XV 


PART VV. 


HERITABLE SUCCESSION AND DESTINATIONS TO HEIRS. 


CHAPTER XXIV. 


OF SUBSTITUTIONS AND THE ConsTRUCTION OF HERITABLE DESTINATIONS. 


PAGE 
Secor. 1. Introductory, . : 438 
2. Technical Meaning of Words Meson pave of ee a hey 
Place in a Destination, . : ; 441 
3. Words of Destination controlled by ie Context : : 453 
4. Heir-Substitute, whether taking as Disponee or as Heir of 
Provision, , : : : ; : 468 


CHAPTER XX/V. 
EVACUATION OF DESTINATIONS BY CONVEYANCES AND GENERAL SETTLEMENTS. 


Srcr. 1. Evacuation of Substitution by new Investiture or Convey- 
ance of the Estate, : ; 472 
2. Evacuation of Destinations by Gener al Settlements, ; 474 


CHAPTER XXVI. 


Or ENTAILS. 


Sect. 1. Entailer’s Title : Subject and Form of the Entail, . : 479 
2. What constitutes a Tailzied Destination, : : : 485 

3. Of Imperfect Entails (Omitted Prohibition: Omission of 
Words binding the Institute), . : 494 


CHAPTER XXVILI. 


Statutory REQUISITES OF A Strict ENTATrr. 


Sror. 1. Of the three Statutory Prohibitions, ; ; : 506 
2. Of the Irritant and Resolutive Clauses, ; i ; 519 
3. Of the other Solemnities required by the Act 1685, . : 528 
4, Consequences of incurring an Irritancy, : : : 537 
CHAPTER XXVIII. 
Estate oF AN Herr or ENTAIL IN POSSESSION. 
Sxct. 1. Restraints on the Powers of the Heir as Proprietor, . ; 540 


2. Conditions necessary that an Entail may be made effective in 
the Entailer’s Lifetime, . ; : i 547 


SECT. 


SECT. 


SEcT. 


SECT. 


LEGACIES, FAMILY PROVISIONS, AND RESIDUE. 


Ils 


CONTENTS. 


. Liability of the Estate for Entailer’s Debts and Real 


Burdens, . 


. Payment of Debts, whether operating as Extinction or as 


Assignation, 


CHAPTER XXIX. 


CLAUSES OF DEVOLUTION AND OF RETURN. 


. Validity, Construction, and Effect of Devolving Clauses, 
. Clauses of Return, 


CHAPTER XXX. 


SpRVICE oF Heirs oF PROVISION AND ENTRY. 


. Entry of Heirs, in what cases requisite, and to what Ancestor, 
. Of the Rule that the Entry must be in the proper Character, 
. Of the Right of a Contingent or subsequently born Heir- 


Substitute to divest an entered Heir, 


. Effect of Possession on Double Titles, 


PeATR DT Vals 


CHAP T Bik, xoxox le 
Or LEGACIES AND RESIDUE IN GENERAL. 


Classification of Legacies—General, Demonstrative, Legacy of 
Heritage, Specific, 


. Annuities (How Chargeable, ee fiscepable of bane 


Capitalised), 


. Rights of Legatees : Interest aeable on ree 


4, Order of Preference of Legatees, and Abatement of ences 


. Residue (Entire or in Shares ; given as Money, or in forma 


specifica), . 


CHAPTER XXXII. 


Or ConpDrITions IN LEGACIES AND PROVISIONS. 


. Conditions obligatory on the Legatee or Donee, 
. Charges and Burdens affecting the Subject of the Gift, 


PAGE 


551 


556 
559 


561 
564 


567 
570 


572 
579 
581 
586 


589 


596 
603 


CONTENTS. xvi 


CHAPTER XXXITI. 


GirTs suBsECcT TO LirERENts or Lire IntERESTS (INCLUDING FEE 
AND LIFERENT). 


PAGE 
Sect. 1. Construction in Gifts to Strangers, or to Spouses and 
Children nominatim, j ; : 606 
2. Gifts to Children nascituris subject to a Lio or Life 
Interest in the Parent, . ; : : : 608 
3. Estate of a Beneficiary Liferenter,  . : 614 
4, Life Interests declared Alimentary or not Aone : 618 
CHAPTER XXXIV. 
LEGACIES AND PROVISIONS SUBJECT TO DESTINATIONS. 
Secr. 1. Conditional Institution and Substitution under Wills and 
Settlements in Trust, . : : : : 623 
2. Protected Destinations under Trusts, ‘ ; : 628 
CHAPTER XXXYV. 
Or SURVIVORSHIP. 
Secr. 1. Destimation to Survivors, in what cases implied, : 631 
2. In what cases Issue take as Survivors, ; : 637 
3. Words of Survivorship, to what period eeeble 643 
4. Survivorship in relation to Interests for Life, ; 654 
CHAPTER XXXVI. 
MATRIMONIAL PROVISIONS TO SPOUSES AND CHILDREN. 
Sxor. 1. Form and Onerosity of Marriage-Contract Provisions, 656 
2. Postnuptial Provisions, ; ; 667 
3. Marriage Provisions, how secured (ol ligation, Destination, 
Trust),  . : : : : : L 671 
CHAPTER XXXVII. 
Esratn or A MARRIED WoMAN. 
Sxcr. 1. Rights under the Married Women’s Property Acts, . 679 
2. Separate Estate in Trust, ; ; : : : 683 


CHAPTER XXXVIII. 
DISPOSITIONS AND BEQUESTS TO CHILDREN. 


Suct. 1. Description of the Objects (Specified Number, Grandchildren, 
Illegitimates, and Posthumous Children), 690 


XVlll CONTENTS. 


PAGE 

Sxcr. 2. What Class of Objects in relation to period of Birth are 
comprehended, . : , : 696 
3. Conditional Institution of Children to pa : : 703 

4, Destination-over, as referrmg to Death without having or 
without leaving Issue, . : : 6 : 706 

JHAPTER XXXIX. 

OF THE “CONDITIO SI INSTITUTUS SINE LIBERIS DECESSERIT.” 
Srcr. 1. “Parental Provision,” how defined, . : : ; 709 
2. Relationship of the Institute to the Testator or Donor, ; 711 
3. Exclusion of the Application of the Conditzo, : 713 

4. Application of the Conditio to Grandchildren and to eas 
at-Law, . ‘ : 718 
5. Whether its eigen is sonnel to inedarnentany Provisions, 718 

CHAPTER XL. 
LEGACIES, WHETHER CUMULATIVE OR IN SUBSTITUTION, : ; 722 
CHAPTER XLI. 
SATISFACTION AND ADEMPTION OF LEGACIES. 

Sect. 1. Satisfaction of Legacies by Provisions, : : : 736 
2. Satisfaction of Onerous Provisions by Legacies, : 742 
3. Satisfaction of Debts by Legacies, —. : 748 


4, Satisfaction of Legacies and Provisions by hae ances, : 753 


CONTENTS. 


VOLUME II. 


CHAPTER XLII. 


Brquests TO Heirs, Next or Kin, Exxcutors, Issun, FaMIny, 


Reations, &c. 


Sect. 1. Construction of Terms importing a Designatio personarum, 
2. Ascertainment of the Objects with reference to Time, and 
Change of Domicile, and mode of Division, 


PART VII. 


VESTING UNDER CONTINUING TRUSTS. 
CHAPTER, XUIIL 
GIFTS WHICH ARE TREATED AS NOT CONTINGENT. 


Sror. 1. Events certain (Fee subject to Life Interest or Annuity), 
2, Gift to a Family (Marriage Provisions; Gifts to Children 
nascituris), : : : . : 
3. Conditional Institution of the Heirs or one of a Beneficiary, 
4, Effect of Powers of Division, of Restriction, &c. 


CHAPTER Xun Ve 
GIFTS SUBJECT TO CONTINGENT DESTINATIONS. 


Sect, 1. Events uncertain (Majority, Marriage, Survivorship), 
2. Gifts over to Conditional Institutes, Heirs, and Next of Kin, 
3. Vesting prescribed by the Truster or depending on the action 
of Trustees, 
4, Lapse, and its effect on Tees and Rene 


COMBONEMMID IR, IDI, 
VESTING SUBJECT TO DEFEASANCE OR DIVESTING. 


Scr. 1. Application of the principle according to the Decisions, 
2. Transitional character of the Doctrine and Limits of its 
probable Extension, 


CHAPTER XLVI. 


ACCELERATION OF VESTING AND ANTICIPATED PAYMENT, 


X1X 


796 
802 


805 
806 


820 


XX CONTENTS. 


PA BTSs GE 


ESTATES IN TRUST AND OFFICES OF TRUSTEE 
AND EXECUTOR. 


CHAPTER XLVII. 


Or Trusts AND THE Estates oF TRUSTEES AND BENEFICIARIES. 


PAGE 
Sror. 1. Constitution and Classification of Trusts, — . ; 824 
2. Estate of the Trustee, . ; : : : : 829 
3. Estate of the Beneficiary, 3 : : 832 

4, Disabilities of Disponees, Legatees, ae Benefipiarics ‘ 838 


CHAPTER XLVIII. 


TRANSMISSION OF THE BENEFICIARY INTEREST BY DEED AND BY 
OPERATION OF Law. 


Sect. 1. Assignment and Disposition dnter vives (Case of a spes successionis), 842 
2, Testamentary Disposition of the Beneficiary Interest, : 847 
3. Descent to Heirs and Executors, : : : 848 
4, Diligence and Competition between Creditors and Ae 850 
CHAPTER XLIX. 
OF THE OFFICE OF AN EXECUTOR. 
Secr. 1. Executors-Nominate, . i : : : : 853 
2. Executors-Dative, : ‘ : : : 855 
3. Executors-Creditors (Preference of renee s Creditors), . 863 
4. Executors ad omissa, male appreciata, and ad non executa, 867 
CHAPTER L. 
OF CONFIRMATION, : ; é ‘ ; : 870 
CHAPTER LI. 
OF THE OFFICE OF A TRUSTER. 
Sect. 1. Capacity to act (Minority, Marriage, &c.), : 880 
2, Disability to enter into Personal Transactions with the Trust, 884 
3. Office of Trustee is joint and transmissible to Survivors, . 892 
4, Trustees act by a majority (Rights of a Minority), . ‘ 901 
5. Office of Trustee cannot be delegated, : 5 : 906 


CHAPTER LI. 


VESTING OF THE Trust-ESTATE IN THE TRUSTER, . : =ns 909 


SPECIAL TRUSTS AND DISCRETIONARY POWERS. 


CONTENTS. 


eA he El 


CHAPTER LITII. 


TRUSTS FOR CHARITIES AND Opsncrys oF Pupire Unrinrry. 


XXi 


PAGE 
Secr. 1. Construction of Bequests for Charitable or Public Uses 
(Approximation : Extension to New Objects : Schemes), 917 
2. Trusts for Religious Societies, 926 
3. Trusts for the Poor, : : d : 931 
4. Administration of the Trust (Patronage, Governing Body, 
Rules, &c.) : ; 933 
5. Powers of the Trustees (Investments, Purchase of Pande 
Building, &c.), : : 938 
6. Liabilities of the Trustees, and peer Jurisdiction of the 
Coutt, : ; : : 946 
7. Assumption and Appointment of New Trustees, 953 
CHAPTER LIV. 
TRUSTS FOR ADMINISTRATION AND RapicAL Riau? oF THE TRUSTER. 
Secr. 1. Radical Right in Trusts for Administration, 959 
2. Payment of the Truster’s Debts, 968 
CHAPTER LV. 
-- TRUSTS FOR SALE AND POWERS OF THE TRUSTEES. 
Srcr. 1. Duties of Trustees for Sale, : 973 
2. Power to grant Titles and to discharge Purchasers, 981 
3. Purchases of the Trust-Estate by Trustees, 988 
CHAPTER LVI. 
TRUSTS FOR THE ENTAILING OF LANDS. 
Sxcr. 1. Purposes of the Trust and Duties of the Trustees, 1005 
2. Application of the Income: Rights of an Heir in Possession, — 1018 
CHAPTER LVII. 
RESULTING AND CONSTRUCTIVE TRUSTS. 
Scr. 1. Resulting Interests under Wills, 1025 
oe Do. do. under Charitable Trusts, 1085 
3 Do. do. under ex facie Absolute Conveyances, 1041 
4, Constructive Trusts, 1045 


XXll 


Sect. 1. 
Wa 
POWERS 
SxEcr. l. 
Dr 
oe 
4 


CONTENTS. 


CHAPTER LVIII. 
DECLARATION, ACKNOWLEDGMENT, AND PROoF OF TRUST. 
Trusts arising under ex facie Absolute Titles, 
Proof of Trust, how limited by the Statute, 

CHAPTER LIX. 
OF APPOINTING PROVISIONS PAYABLE BY THE HEIR, OR OUT 
OF RENTS, 

CHAPTER LX. 


PowERS OF APPOINTMENT UNDER TRUSTS. 


General Powers of Appointment, their Construction and Effect, 


Execution of such Powers by Will or Deed, : 
Power to apportion Provisions (Illusory Share—Partial Ap- 
poimtment, &c.), ‘ ; : : 
Deeds ultra vires: Fraud on a Power: Bargain with Appointee, 


PART X. 


PAGE 


1056 
1065 


1072 


1086 


1094 


1099 
1105 


ADMINISTRATION OF TRUSTS AND EXECUTRY ESTATES. 


AccErTANcE, New APPOINTMENT, 


Snort. 1. 


ADMINISTRATION OF TRUSTS OF PERSONAL AND Mixep Estates. 


SECT. 


BR wper 


CHAPTER LXI. 


Of Acceptance, 


. Of Disclaimer (Effect where res non swnt integre), 


Assumption and Nomination of New Trustees, 
Appointment of Trustees by the Court, 
Resignation of Trustees, 


CHAPTER LXIL 
Realisation and Management of the Estate, 
. Safe Custody of the Estate, 


. Payment of Debts and Legacies, 
. Investments, and Construction of Powers to itor: est, 


CHAPTER LXIII. 


Powrrs OF TRUSTEES UNDER THEIR DEED or TRUST AND UNDER 
THE TRusts Acts, 


AND RESIGNATION OF TRUSTEES. 


1110 
1117 
1124 
1132 
1138 


1144 
1155 
1160 
1166 


1180 


CONTENTS. 


CHAPTER LXIV. 


LIABILITY OF TRUSTEES FOR NEGLIGENT ADMINISTRATION, AND 


LIMITATION THEREOF. 


Sxctr. 1. Personal Negligence—Liability of the Trustee, 
2. Liability for Interest on uninvested Trust-Funds, 
3. Do. for the acts of Co-Trustees and Limitation thereof, 
4, Do. for the Acts of Factors and Law-Agents, 


CHAPTER LXV. 
EXPENSES OF TruST ADMINISTRATION. 


Sxor. 1. Expenses of Administration generally, : 
_2. Application of Trust-Funds towards Parlameniany and 
Judicial Expenses, 


CHAPTER LXVI. 
INDEMNIFICATION OF TRUSTEES, AND THEIR RiGgHT TO DISCHARGE 
or JUDICIAL EXONERATION, 
CHAPTER LXVILI. 
DENUDING OF THE TRUSTEES AND COMPLETION OF THE TITLE OF 
THE BENEFICIARY, 
CHAPTER LXVIII. 


SEQUESTRATION AND APPOINTMENT OF JUDICIAL Factors on TRust- 
Estates, AND REMOVAL OF TRUSTEES, 


EE ACT etuae vel 


Xxlll 


PAGE 


1205 
1211 
1216 
1227 


1232 


1240 


1262 


LIABILITIES OF HEIRS, TRUSTEES, EXECUTORS, AND 


THEIR ESTATES TO CREDITORS. 


CHAPTER LXIX. 
PAssIvE REPRESENTATION, OR THE LIABILITIES OF HEIRS. 


Srcr. 1. Passive Representation of Heirs, Executors, and Legatees, 
2. Liability for the Acts of an Apparent Heir three years in 
possession, 


1281 


1291 


XX1V 


CONTENTS. 


. 


Sxcr. 3. Preference of the Ancestor’s Creditors, 
4, Irregular Passive Titles, : 3 
5. Discussion of Heirs and Right of Relief inter se, 


CHAPTER LXX. 


ORDER OF LIABILITY OF THE REAL AND PERSONAL ESTATES. 


Secr. 1. Real and Personal Liabilities distinguished, 


2. Relief as between Heirs and Personal Representatives, 
3. Order of Liability of the different Classes of Real and Per- 


sonal Representatives, : ; ; : 
4, Effect of Testamentary Provisions charging or disburdening 


particular Estates, 


LIABILITY OF TRUSTEES, EXECUTORS, AND REPRESENTATIVES ON 


CHAPTER LXX1. 


OBLIGATIONS AND CONTRACTS. 


Secor. 1. Liability in general, whether Personal or as Trustee, 


2. Liability in respect of the Acceptance of Stock or Shares, 


ACTIONS AGAINST 
THERETO, 


SUGGESTIONS AS TO TAKING INSTRUCTIONS FOR THE PREPARATION 


or WILLS, 


CHAPTER LXXII. 


TRUSTEES AND ExXEcuUTORS, 


CHAPTER LXXIII. 


AND DEFENCES 


PAGE 
1294 
1299 
1303 


1305 
1314 


1319 


1321 


1331 
13438 


1351 


1366 


CONTENTS. 


AEP P REN Da xX. A. 


STATUTES RELATING TO WILLS, SUCCESSION, TRUSTS, 
POWERS, AND EXECUTRY. 


CoNFIRMATION OF ExEcuTors Act, 1823 (4 Geo. tv., Cap. 98), 
Intestate MovEABLE Succession Act, 1855 (18 Vict., Cap. 23), 
CONFIRMATION OF ExrcurTors Act, 1858 (21 & 22 Vict., Cap. 56), 
CONFIRMATION OF ExEcuTorsS AMENDMENT ACT, 1859 (22 Vict., Cap. 30), 
Trusts Act, 1861 (24 & 25 Vict., Cap. 84), 

Wiis Act, 1861 (24 & 25 Vict., Cap. 114), 

DomiciLe Act, 1861 (24 & 25 Vict., Cap. 121), 

Trusts Act, 1863 (26 & 27 Vict., Cap. 115), 

Trusts Act, 1867 (30 & 31 Vict., Cap. 97), 

APPORTIONMENT Act, 1870 (33 & 34 Vict., Cap. 35), 

DEBENTURE Stock Act, 1871 (84 & 35 Vict., Cap. 27), 

Powers Act, 1874 (37 & 38 Vict., Cap. 37), i , 
INTESTATES WIDOWS AND CHILDREN ACT, 1875 (88 & 39 Vict., Cap. 41), 
Sma Testate Estatus Act, 1876 (389 & 40 Vict., Cap. 24), 
Surrirr Courts Act, 1876 (Excerpt from), (89 & 40 Vict., Cap. 70), 
Marriep Women’s Proprrty Act, 1877 (40 & 41 Vict., Cap. 29), 
MarrieD Women’s Property Act, 1881 (44 & 45 Vict., Cap. 21), 
Trusts AMENDMENT Act, 1884 (47 & 48 Vict., Cap. 63), 

Trusts Act, 1867, AMENDMENT Act, 1887 (50 & 51 Vict., Cap. 18), 
Presumprion oF Lire Act, 1891 (54 & 55 Vict., Cap. 29), 

Trusts AMENDMENT Act, 1891 (54 & 55 Vict., Cap. 44), 

CononraL Propates Act, 1892 (55 Vict., Cap. 6), 

Accumunations Act, 1892 (55 & 56 Vict., Cap. 58), 


gis ee HEN Dds Db. 


LIST OF TRUST AND JUDICIAL INVESTMENTS AS 
AT lst JANUARY 1890, 


INDEX, 


XXV 


1371 
1372 
1374 
1383 
1383 
1384 
1385 
1387 
1388 
1396 
1398 
1398 
1399 
1403 
1407 
1412 
1413 
1415 
1417 
1418 
1422 
1425 
1427 


INDEX TO CASES CITED. 


PAGE 
Anonymous Case, 1632, . . 94, 114 
Anonymous Case, 1675, : : 83 
Anonymous Case, 1676, . 3 . 83 
Anonymous Case, 1708, . ; : 127 
Anonymous Case, 1752, . : : 431 


Anonymous Case, 1816, 297, 301, 302 


Anonymous Case, 1829, 1237 
Anonymous Case, 1844, 944, 950 
Anonymous Case, 1854, 1174 
Anonymous Case, 1855, 1149 


Aaron v. Aaron, : : , 291 


Abbey v. Railton, 1830, 26, 31 
Abercorn, Marquis of, v. Grieve, 1835, 1338 
Abercrombie ». Burt, 998, 1002 
Abercrombie v. Innes, 1724, 1148, 1205 


Aberdeen, College of, v. The Town, 1675, 934 
Aberdeen, Earl of, v. Harl of March 
and Others, 1730, . : 845 
Aberdeen, Earl of, ~. Scott's Crs., 1738, 863 
Aberdeen, King’s ‘College of, 1741, 1139, 1270 
Aberdeen, King’s College of, v. Ramsay, 
ne 
Aberdeen, Mags. of, v. Univ. of Aber- 
deen, 1877, : 948, 993, 1051 
Aberdeen, Presbyter y of, v. Cooper "and 
Others, 1860, 4 : 942 
Aberdeen Railway Co. v. Biaiie 1851, 
290, 988, 989, 990, 991, 992 
Aberdeen Railway Co. v. Blaikie Bros., 


1270 


1854, . j 885, 886, 993, 996, 1000 
Aberdeen, Synod of, v. Milne’s Trs., 
WS Ai/e ee 5 338, 382, 921, 925 


Aberdeen, Univ. Ofsev: Irvine, 1868, 
923, 936, 1035, 1363 
Aberdein v. Stratton’s Trs., 1867, ; 998 
Aberdein’s Trs. v. Aberdein, 1870, 322, 372 
Abernethy v. Forbes, 1835, 282, 284, 539 
Abernethy v. Gordon, 1837, : : 539 
Accountant of Court v7. Baird, 1858, 
iil, 18s, 
Accountant of Court v. Dewar, 1853, . 
Accountant of Court v. Forsyth, 1853, 
887, 1168 
Accountant of Court v. Geddes, 1858, 
44, 1158, 1207 
Accountant of Court v. Watt, 1866, F 890 
Ackroyd v Smithson, : 233, 1035 
Adair v. Adair, 1787, ; ; : 102 
Adam v. Campbell, 1854, ‘ . 1802 
Adam v. Farquharson, 1840, "516, 520, 521 
Adam v. Johnston, 1782, . : ; 431 
Adam v. Maclachlan, 1847, 
Adamson v, Adamson, 1834, 


1206 
1158 


PAGE 


Adamson’s Trs. v, Adamson’s Exrs., 


TSO No - : a 580, 589, 871 
Addison, 1875, . < : , 399 
Addison v. Whyte, 1870, . j 953 


Adie ». Mitchell, 1835, 900, 1277 


Advocate, H. M., v. Drummond, 1743, 1074 
Ady.-Gen. v, Anstruther, 1842, . F 238 
Ady.-Gen. v. Blackburn’s Trs., 1847, 224, 238 
Ady.-Gen, v. Brunear, : ; 377 
Ady.-Gen. v. Lord Forbes, 175, : 380 
Adv.-Gen. v. Hamilton, 1856, . : 224 
Advy.-Gen. v. Hill, 1862, . : 7 590 
Adv.-Gen. y. Lamont, 1857, : 7, 11, 49 
Ady.-Gen. v. Oswald, 1848, : 205 
Adv.-Gen. v. Smith, 227, 288, 360, 411, 1186 
Advy.-Gen, v. Stair’s Trs., 1850, 999, 1024 
Advy.-Gen. v. Trotter, 1847, 671, 672 


Adv.-Gen. v. Williamson, 1840, 224, 237, 
240, 335, 591 
Agnew v. Agnew, 1775, 129, 133 
Agnew v. Agnew, 1810, 661, 1084 
Agnew v. Karl of Stair, . : j 550 


Agnew v. Stewart, 1822, 550, 1015 
Aikenhead v. Russell, WP He 1284 
Aikman, 1863, 1184 
Aikman, 1881, . ‘ liso 
Aikman vy. Aikman, 1861, ty Oy LOS 125 ts 
Aikman v. itrcan. 1863, 1237 
Aikman v. Boyd, 1679, .. : ; 130 
Ailsa, Marquis of, v. Jeffray, 1859, 1264 
Aim’s Trs, v. Aim, 1880, . 4 : 333 
Ainslie v. Ainslie, 1886, : 826, 1124 
Ainslie v. Cheape, 1835, 1183, 1220, 
1228, 1230 
Airdrie, Mags. of, v. Airdrie Chapel 
Committee, 1850, . F 942 


Airdrie, Mags. of, v, Smith, 1850, 982, 
1189, 1210, 1211 


Aitchison v. Aitchison, 1829, = Gs NOY 
Aitchison v. Allan, 1831, 623, 632, 698, 1031 
Aitken v. Hunter, 1871, ; 890, 1365 
Aitken v. Munro, 1883, . 227, 228 
Aitken’s Trs. v. Wright, 1871, . 641, 648 
Aitkens v. Orr, 1802, ‘ ; é 185 
Alexander, : ; ; j 27 
Alexander, 1857, ; ; : ; 974 
Alexander ». Alexander, 1830, . : 657 
Alexander v. Alexander, 1843, . 575, 612 
Alexander v. Alexander, 1849, . ; 771 
Alexander v. Bennett’s Trs., 1829, 46, 252 
Alexander v. Clark, 1690, . : : E 
Alexander v. Gordon, 1849, : : 346 


Alexander v. Lowson’s Trs., 1890, . 578 


INDEX TO CASES CITED. 


PAGE 
Alexander's Trs., 1870, . 822 
Alexander’s Trs. v. Dymock’s Trs., 1883, 897 
Alison v. eae 7s 3 1056 


Alison 
1793, . r . 
Alison v. Fairholme, 1765, 


. Earl of Dundonald’s Trs., 
1163, 1180, 1289 


986, 1154 

Alison v. Scollay’s Crs., 1802, 872 | 
Allison v. Catley, 1839, NS 
» Allan v. Allan, 17638, : 130 
Allan v. Allan’s Trs., 1851, 1364 
Allan v. Callander, 1762, 131 
Allan v., Fleming, 1845, 440, 624 
Allan v. Glasgow, 1846, 412 
Allan v. Glasgow’s Trs. 1025 


Allan v. Glasgow’s Trs., 1836, 942, 1186, 1201 


Allan v. Glasgow’ s Trs., 1842, 553 
Allan v. Kerr, 1869, . ; 429 
Allan v. Kerr’s Trs., 1853, ; 1342 
Allan v. M‘Crae, 1791, 927, 972 
Allan v. Mackay, : 352 
Allan v. Mansfield, 1834, 979 
Allan v. Robertson, 1781, 834 
Allan v. Sawers, 1842, 1082 
Allan vy. Sinclair, 1776, . 418 
Allan wv. Stiell’s Trs., 1876, : 3 923 
Allan v. Thomson’s Trs., 1893, 710, 7138, 717 
Allan’s Trs. v. Allan, 1872, 619, 1195 
Allan’s Trs. v. Hairstens, 1878, . 1125 
Allardice v. Allardice, 1795, 609 
Allardice v. Latour, 1845, . 787 
Allardice v. Smart, 1722, 769 
Allardyce v. Onslow, . itil 
Allcock, 1855, 1274 
Allen v. Callow, 732 


Allen v. Flint, 1886,. .  . 780, 781 


Allen v. Maddock, ‘ 291 
Allen v. Robertson, 1855, . : 44 
Alston v. Marshall, 1833, 590, 594, 1027 
Altham, 398 


Alves v. Alves, 1861, 91, 414, 594, 595, 
633, 1092, 1105 
_ 797, 800, 802 


Alves’ Trs. v. Grant, 1874, 


Amphlett v. Parke, 591, 1085 
Anderson, 1855, ay ilngsy! 
Anderson, 1857, : ; 1184, 1185 
Anderson and Others, 1876, 944 
Anderson v. Ainslie, 1890, 1008 
Anderson v. Anderson, 1677, 83 
Anderson v. Anderson, 1729, . 337, 405 
Anderson v. Anderson, 1734, . 325, 691 
Anderson v. Anderson, 1743, . ; 144 
Anderson v. Anderson, 1832, 471, 566 
Anderson v. Anderson’s Tr., 1892, 682 


Bank of Scotland, 1841, 
1001, 1263 


Anderson v. 


Anderson Bequest, 1879, . 923, 1087 
Anderson v. Borthwick, 1827, 45 
Anderson v. Bruce, 1680, . : : 662 
Anderson v. Buchanan, 1837, 416, 428, 

686, 1273 
Anderson v. Fleming, 1833, 191 
Anderson v. Ford, 1844, . : , 197 
Anderson v. Garroway, 1837, . 423, 669 
Anderson v. Gill, 1858, , : 280 
Anderson v. Kerr, 1866, . ; : 900 
Anderson v. Lauder, 1740, : 887, 1163 
Anderson v. M‘Culloch, 1846, . Oe 


XXVIl 


PAGE 
Anderson v. M‘Dowal, 1865, . 1334 
Anderson v. Miller, 1799, 131, 138 
Anderson v. Mortimer, 1682, 125 
Anderson v. Robertson, 1867, 415 
Anderson v. Shaw, 1849, . : ‘ 978 
Anderson v. Small, 1833, 1166, 1177, 1207, 1216 
Anderson v. Stewart, 1814, 978, 989, 994, 1003 
Anderson v. Stewart, 1831, 3 864 
Anderson 7. Thomson, 1877, 326, 408 
Anderson v. Wishart, 1715, 90, 5385 
Anderson’s Bursary Trs. v. Sutherland, 922 
Andergon’s Trs. v. Webster, 1883, 434 
Andrew v. Trinity Hall, 1123 
Andrew v. Wrigley, . 985 
Andrews v. Ewart’s Trs., 1886, ‘917, 947 
Andrews v. Lawrie, 1849, : 611, 1266 
Andrews v. Sawer, 1836, 126, 147, 257 
Angus v, Angus, 1825, é 236 
Angus v. Monylaws, 1793, 5 177 
Angerstein v. Martin, _ . 1020, 1022 
Annand v. Chessels, 1775, . 684, 685, 686 
Annand v. Scott, : ; 685 
Annandale v. M‘ ‘Niven, 1847, 258, 821 
Annandale v. Scott, 1711, : 92 
Annandale, Marquis of, v. “Countess of 
Hopetoun, 1739, ; - 1294 
Annandale, Marchioness of, v. Marquis 
of Annandale, 1755, ; : se LOLy 
Anstruther v. Anstruther, 1823, 661, 1084 


Anstruther, 1836, 118, 141, 
Heyy UWsysy ally, 
521, 528 


Anstruther v. 


Anstruther v, Anstruther, 1840, 


Anstruther v. Chalmers, . 39 
Anstruther v. East Fife Rail. Co. 185 52; 

1242, 1357 
Anstruther v. Lockhart, 1827, 1287, 1310 
Appleton v, Binks, 1333 


Stevenson and 
944, 1192 


Arbroath Banking Co. v. 
Others, 1847, 


Arbuthnot v. Arbuthnot, 1766, : 329 
Arbuthnott v. Arbuthnott, 1758, , 1212 
Arbuthnott v. Arbuthnott, 1773, 1306, 1307 
Arbuthnott v. Arbuthnott, 1792, 254, 484 
Arbuthnott v. Arbuthnott, 1816, 594, 810 


Arbuthnott v. Arbuthnott, 1865, 514, 515, 516 


Arbuthnott v. Arbuthnott, 1869, 448 
Arbuthnott v. Arbuthnott’s Trs. 1805, 92, 242 
Archibald’s Trs., 1882, 3 783 
Arkwright v. Billinge, 1819, 198 
Armitage v. Williams, : , 697 
Arniston v. Ballenden, 1485, E 1295, 
1298, 1299, 1300 
Arnold v. Hrnold, . 342, 586 
Arnott v. Bart, 1872, 275, 399 
Arnott v. Gairdon, 1730, 175 
Arnott v. Stewart, 1846, . 6, 15 
Arrol wv. one 1826, 301 
Arthur, 1846, : : ; 974 
Arthur and Seymour vw. Lamb, 1870, . 61, 
663, 720 
Arres’ Trs. v. Mather, 1881, 731 
pape 604 


Ashburton, Lord, v, Baillie, 1811, 64, 67, 1253 


Ashburton v. Escombe, 1892, 49 
Ashburton v. Macguire, 407 
Ashby v. Palmer, : : : : 241 
| Athole, Duke of, v. Anderson, 1851, . 847 


XXVI1I1 INDEX 

PAGE 
Atkinson v. Learmonth, 1808, 1281 
Atlee v. Hook, . : ‘ 270 
Att.-Gen. v. Alford, eee lzitel 
Att.-Gen. v. aides 1242; 1357 
Att.-Gen. v. Arnold, . 1040 
Att.-Gen. v. Beverley, 1040, 1041 
Att.-Gen. v. Count Blucher, ‘ , i 


Att.-Gen. v. Corporation of Bristol, 
1037, 1040, 1041 


Att.-Gen. v. Brooke, . ‘ F 941 
Att.-Gen. v. Caius College, . 1040 
Att.-Gen. v. Master of Catherine Hall, 
Cambridge, . m 1040 
Att.-Gen. v. Christ’s Hospital, » L040 
Att.-Gen. v. E. of Clarendon, 887, 941 
Att.-Gen. v. Coopers’ Co. 1040 
Att.-Gen. v. Cordwainers’ Co. 1037 
Att.-Gen. v. Mayor of iektaine 1040 
Att.-Gen. v. Dickie, . : : 941 
Att.-Gen. v. Doyley, . ‘ : : 772 
Att.-Gen. v. Drapers’ Co. . 1040, 1041 
Att.-Gen. v7. Corporation of Exeter, . 947 
Att.-Gen- v. Fishmongers’ Co. . 1036 
Att.-Gen. v. Floyer, : 1126 
Att.-Gen. v. Haberdashers’ Co. . 1040 
Att.-Gen. v. Herrick, fs : : 1040 
Att.-Gen. v. Holford, 5 F ‘ 240 
Att.-Gen. v. Jesus College, 1041 
Att.-Gen. v. Johnson, : . 1040 
Att.-Gen. v. Lepine, 1818, : ° 950 
Att.-Gen, v. Mangles, ; ; : 224 
Att.-Gen. v. Merchants Venturers’ Society, 
1040 
Att.-Gen. v. Mill, . ‘ ; 25 
Att.-Gen. v. Minshull, 926, 1040 
Att.-Gen. v. Morgan, , : 941 
Att.-Gen. v. Corporation of Norwich, 1242 
Att.-Gen. v. Poulden, : : : Bylo 
Att.-Gen. v. Simcox, : : ; 224 
Att.-Gen. v. Smythies, 1036, 1041 
Att.-Gen. v. Soley, 1211 


Att.-Gen. v. Guardians of Southampton, 1242 
Att.-Gen. v. Southgate, . 2 329 
Att.-Gen. v. Corporation of South Molton, 


1040, 1041 
Att.-Gen. v. Sparks, . . 1040 
Att.-Gen. v. Mayor of Stamford, 934, 940 
Att.-Gen. v. Wilson, . ; . 1040 
Att.-Gen. v. Earl of W inchelsea, : 926 
Att.-Gen. v. Dean of Windsor, . P 1041 
Auchincloss v. Black, 1791, . : 927 
Auld, 1856, j ; : 974 
Auld wv, Anderson, 1876, é 227, 621 
Ayr Academy, 1825, é 944 
Ayr Harbour Trs, v. Oswald, 1883, 1180 
Ayr, Mags. of, v. M‘Adam, 1780, 1298 
Ayton “Alison’s Crs., 1742, 1029 
Aytoun’s Crs. v. Aytoun, 1784,. 1116, 

1281, 1301 
Babington v. ne 1840, . - 685 
Badcock, ; ; : 239 
Bagget v. Meuz, F é ; 300, 687 
Bagshaw v. Winter, : : : 671 
Baikie’s Trs. v. Oxley, 1862, . 1108 
Bailey v. Gould, 1156, 1209 
Baillie, : 1239 


TO CASES CITED. 


PAGE 

Baillie v. Baillie (Mellerstain), 1850, 365, 
: 523, 528 
Baillie v. Carmichael, 1734, : : 520 
Baillie v. Clark, 1809, 152, 607, 1089 
Baillie v. Cochrane, 1857, . : 1199 
Baillie v, Cuthbert, 1684, : 213, 216 
Baillie v. Grant, 1859, 198, 306, 1017 
Baillie v. Lockhart, 1855, . 219, 221 
Baillie v. Mackenzie, 1856, : ; 890 
Baillie v. Morrison, 1822, . : : 888 

Baillie v. Seton, 1853, 701, 762, 783, 

794, 1855 
Baikie v. Sinclair, 1786, . : : 215 
Baillie v. Somerville, 1677, ~ . 370 
Baillie v. Tennant, 1766, 456, 460, 758 
Baillie’s Trs. v. Bailhe, 1891, . : 616 
Baillie’s Trs. v. Crosse, 1832, . : 243 
Bain, 1846, : ? : 1134 


Bain v. Black, 1846, . . 937, 98 
Bain v. Reeves, 1861, 1303, 1317, 1324 
Bain v. Shand, 1833, : : 45 


Bainbridge v. Blair, . : 1239 
3aine v. Craig, 1845, 624, 847, 1091, 1096 
Baird, 1872, 1198 
Baird, 1 : : : 5 1205 
Baird, 1880, , ; : : 226 
Baird v. Baird; 1844, i 546 
Baird v. Mags. of Dundee, 1863, 936, 1363 
Baird v. Mags. of Dundee, 1865, ; 887 
Baird v. Harvey’s Trs. 0 : 5 264 


Baird v, Jaap, 1856, 278, 289, 399, 725, 


726, 730, 733, 734 


Baird v. Mitchell, 1854, .. i 5 59 
Baird v. Neill, 1835, , ; 975 

Baird v. Earl of Rosebery, 1766, 1284 
Baird v. Watson, 1880, ‘ Fi : 225 


Baird’s Tr. v. Murray, 1883) eer. : 274 
Baird’s Trs. v. Duncanson, 1892, 585, 1197 
Baker v. Farmer, P : : 587 


Bald v. Globe Insuranee Co, 7 USAT ee 982 

Balderston v. Fulton, 1857, 621, 686, 
793, 822 

Baldwin v. Rogers, . : : 6 700 


Balfour v. Balfour, 1864, 


650, 702, 708 
Balfour v. Balfour’s Trs., 1842, 


749, 751, 752 


Balfour v. Kerr, 1856, 5 . 997 
Balfour v. Scott, 17938, 22, ‘151, 154, 155 
Balfour's Trs. v. Edinburgh and N orthern 
Railway Co., 1848, 5 1176 
Ball v. Coutts, 1806, . , é ‘ 455 
Ball v. Harris, : : ; 985 
Ballantyne v. Mags. ot Ayr, 1838, 292, 941 
Ballantyne v. Dunlop, 1814, : 694, 695 
Ballantyne v. Scott, 1687, . 5 ; 793 
Ballenden, Lord, 7. Murray, 1685, 1296 
Ballingall v. Robertson, 1808, : 125 
Ballantine v, Evans, 1886, 3 2 266 
Balmaghie v. Balmaghie, 1633, . : 94 
Balmain v. Glenfarquhar, 1719, 151, 165 
Balmain, Lady, v. Graham, 1721, 133, 142 
Balnerino v. Balmerino’s Crs., 1746, . 577 
Balmerino’s Crs. v. Lady Couper, 1671, 
177, 185 
Balsh v. Higham, A 1236 
Balvaird v. Latimer, 1816, 294, 412 
Banff, Lord, v. Zoas, 1765, 1295 


Bankier v. Robertson, 1865, 


INDEX TO CASES 


PAGE 
Bannatyne v. Lowrie, : : : 74 
Bannatyne v. Bonnar, 1683, ; 209 


Bannatyne’s Trs, v. Cunninghame, 1869, 292 
Bannatine’s Trs. v. Cunninghame, 1872, 


212, 219 
Bannerman v. Bannerman, 1738, F 67 
Bannerman v. Bannerman, 1801, 319, 
677, 769 
Bannerman, Lady, v. Bannerman, 1842, 
1118, 1121 
Baptist Churches 7. Taylor, 1841, 296, 1062 
Barber v. Findlater, 1835, . 631, 633 


Barbour v. Bell, 1831, : : ; 966 


Barbour v. Kelvie, 1824, . . 1802 
Barbeur v. M‘Minn, 1826, " 852, 967, 970 
Barbour v. Wight, 1811, 6 alleys 
Barclay v. Adam, 1821, . , : 523 
Barclay v. Griffiths, 1830, . 298, 401, 412 
Barclay v. Scott, 1675, —. 2 OB ania ai! 
Barclay’s Hxrs. v. M‘Leod, 1880, . 347 
Bardswell v. Bardswell, . : 347 
Barford v. Street, : : ee Oey) 
Bargany Case, . : : : : 451 
Barker v. Rayner, . : : : 407 
Barnasconi v. Atkinson, . ‘ : 398 
Barnes v. Grant, : : : ; 347 
Barnes v. Patch, ; : ‘ : 340 
Barns v. Barn’s Trs., 1857, ; . 1861 
Barnet v. Duncan, 1831, . 1154 
Barnet’s Trs. v. Barnet, 1872, 1257 
Barret v. White, : . i : 340 
Barrett v. Duncan, 1831, . 5 : 986 
Barron v. National Bank of Scotland, 

1852, j : 1237 
Barrow v. Barrow, . j ; : 670 
Barrow v. Wadkin, . ; ; : 839 
Barry v. Thorburn, 1847, . ; 1275 
Barry’s Trs. v. Barry, 1888, . 6 599 
Barr’s Trs. v. Barr’s Trs. . . 560 
Barstow v. Black and Others, 1868, j 190 
Barstow v. Cook, 1862, 64, 1253 
Barstow v. Inglis, 1857, 1145 
Barstow v. Kilvington, . é ; 292 
Barstow v. Stewart, 1858, . : as LAS 
Bartlet v. Buchanan, 1812, ; : 242 
Bartlett v. Buchanan, 1811, 91, 93, 94, 113 
Barton v. Briscoe, . ; 300 
Barwick, 1855, . : ; 3 Leis 
Bathamley, : ‘ : ; 604 
Battley v. Small, 1815, 191, 258 
Baugh v. Murray, 1834, 552, 13827 
Baugh v. Price, 1001 


Baxter and Mitchell v. Wood, 1864, 589, 1237 
Baylis v. Att.-Gen. . , 397 
Bayne v. Harl of Sutherland: 1750, 1184 


Bazett and Co, v. Heugh’s Trs., 1826, 1356 
Beaton v. Mackenzie, 17 37, Haaky 
Beattie v. Johnstone, 1849, . 3 . 120 
Beattie v. Thomson, 1861, MO 2 moO 
Beattie’s Trs., 1884, 5 fs 427 


Beattie’s Trs. v. Cooper's Trs., 1862, 
658, 701, 706, 746, 787, 788, 789, 849, 871 


Beatton v. Gaudie, 1832, 72, 85, 100 
Beaumont v. Fell, . é 381, 397 
Beckford v. Toben, < : : 584 
Bective, Karl of, v. Hodgson, ; 593 


Bedford, Earl of, v, L. Balmerino, 1662, 1237 


CITED. XXIX 
PAGE 

Bee v. Wallace’s Exrs., 1745, 888, 1047, 
1048, 1049, 1050 
Beer v. Beer, . : : 218 
Beg v. Lapraik, 1737, ; . . 169 
Begbie v. Begbie, 1706, F ; 84 
Begbie v. Boyd, 1837, : : : 197 
Begg v. Arnot, 1741, : : : 79 
Beith v. Mackenzie, 1875, Se eulGG 
Beizley v. Napier, 1739, 143, 1033 
Belfrage v. Dayvidson’s oe 1862, 327, 809 


Bell v. “Bell, SQ ieee : 94 


Bell v. Brodie, 1847, 576, 13138 
Bell v. Campbell, 1781, : . 1299 
Bell v. Carruthers, 17 19, ; 565 
Bell v. Cheape, 1845, 764, 791, 804, "808, 843 
Bell v. City of Glasgow Bank, 1879, 1345, 1346 
Bell v. Gordon, 1838, , : 974 
Bell v. Halliday, 1825, : ‘ . 94, 242 
Bell v. Izett’s Trs., 1854, é 1235 
Bell v. Lothian, 1773, ; : . 1298 


Bell v. Maxwell, 1828, 
Bell v. Willison, 1831, 


. «966, 967 
847, 866, 871, 1145 


Bell v. Wright, 1842, « L251 
Bell’s Tr. v. Bell, 1884, 198, 1309 
Bell’s Tr. v. Bell, 1886, ‘ ; ‘ 344 
Bell’s Trs. v. Cowan, 1846, ; : 678 
Bellasis v. Uthwatt, . ‘ : : 748 
Belshes v. Murray, 1752, . 732, 739 


Belshier v. Moffat, 1779, 91, 93, 1138, 114, 149 
Belshier’s Crs, v. His Apparent Heir, 1776, 103 


Bempde v. Johnston, é 3 
Bengough v. Walker, j P : 748 
Boon v. Dickson, : ; 1176 
Bennet v. Bennet’s Trs., 1829, 147, 246 
Bennett, cx parte, 1001 
Benson v. Benson, . F ‘ : 687 
Bentley v. Mackay, 1065 
Benyon v. Benyon, . . 5 : 729 
Berford v. Brown, 1832, . F : 237 
Berkeley v. Palling, . 5 : : 691 
Bernard v. Minshall, ‘ : : 346 
Berry v. Downie, 1839, . ; : 756 
Berry v. Morse, c : ‘ 164 
Berry’s Trs. v. Cox’s Trs., 1850, 592, 1321 
Bert’s Trs. v. Reid, ice : LOS 
Bertram v. Hee 1706, : ‘ : 189 


Bertram’s Tr. v. Matheson’s Tr., 1888, 412 
Berwick’s oN 1885, 716, 809, 1026 


Berwick, Mags. of, v. Murray, : 1211 
Berwickshire, Commrs. of, v. Craw, 1678, 1038 
Best v. University of Edinburgh, 1880, 320 


Best v. Stonehewer, . ‘: 770 
Bethune v. Morgan, 1874, . 1338 
Beveridge v. Beveridge, 1872, 1181 
Beveridge v. Beveridge’ Stash, Ke vite 612 
Beveridge v. Wilson, 1829, ‘ ; 974 
Bez v. Murray, 1255 


Bibb w. Thomas, F 4 : 410 


Biggar v. Wright, 1846, 3 1355 
Biggar's Trs. v. Biggar, 1858, 599, 699, 787 ,788 
Biggart, 1879, : : : 686 
Binnie v. Binnie’s Trs., 1889, 1191, 1206 
Binning v. Binning, Were. : ‘ 639 
Binny v. Binny, 1688,.  . é : 547 
Binny v. Binny, 1820, ; : : 214 
Birch v. Wade, . : ¢ % O 346 
Bird v. Hunsden, : : g ¢ 323 


XXX 
PAGE 

Birkhill, Crs. of, v. ey Heirs, 1742, 763 
Birkmyre, 1881, : : 944, 1187 
Birnie v. Christie USOT. —. 1276 
Birnie v. Simpson’s Trs., 1893, 469, 760 
Birnies v. Laird of Polmais, 1678, 189 
Birtwhistle v. Vardill, 20 
Bisset v. Walker, 1799, 423, 562, 606 
Black v. Auld, 1878, . 1007 
Black v. Black, 1787, ‘ 1783 
Black v. Black, 1795, 128, 129 
Black v. Brown, 1816, : 173 
Black v. Lorimer, 1822, 901, 1264 
Black v. Pearson, 1841, 684 
Black v. Scott, 1830, ‘ 851 
Black v. Valentine, 1844, "698, "699, 713, 810 
Black v. Wallace, 1739, 1302 
Black 7. Watson, 1841, . : 192, 252 
Black’s Trs. v7. Millar and Others, 953 
Blackburn v. Findlay, 1848, 7 LSS 
Blackett v. Gilchrist, 1832, 7 82, 45; 

ists). 1158, 1208 
Blackwood v. Blackwood’s Trs., 1833, 

599, 702, 1029 
Blackwood v. Brewster, 1862, 1267 
Blackwood v. Damer, 292 


Blackwood vy. Dykes, 1833, 142, 257, 439, 
590, 788, 798, 823, 1028, 1029 
Blackwood v. Milne, 5 ; 881 
Blaikie v. Farquharson, 1849, . : 221 
Blain v. Paterson, 18386, . 1114, 1115, 
TD Ae eS. GG, Tat 
1207, 1216, 1220) 1221, 1223. 1225 


Blair, 1751, ; 103 
Blair v. Allan, 1858, 296 
Blair v. Anderson, 1663, , 1304 
Blair v. Blair, 1831, . : , ‘ 344 
Blair v. Blair, 1849, 156, 292, 397, 

758, 759, 760, 761, 764 
Blair v. Balfour, 1745, 1069 
Blair v. Binns, 1829, 1351 
Blair v. Hamilton, 1714, 669 
Blair v. Horne, 1858, , 971 
Blair v. Lyon, 1739, "446, 450, 466 
Blair v. Murray, 1843, 1212, 1215 
Blair v. Ramsay, 1735, , 896 
Blair v. Stewart, 1733, 103 
Blair v. Tytler, 1865, 577 
Blair’s Exrs. v. Heron Maxwell’s Trs., 

1872, . : 697, 699, 787 
Blair’s Exrs. v. Taylor, 1876, ala, Zaks}, a 
Blair’s Trs., 1852, : F 237 
Blair’s Trs. v. Blair, 1863, 1141, 1257 
Blake v. Shaw, . 345 
Blann v. Bell, 593 
Blasson v, Blasson, 696 
Blennerhasset v. Day, : ; : 977 
Blisset’s Trs. v. Hope’s Trs., 1854, 899, 

902, 904, 905 
Blogg v. Johnston, 5 : 1211 
Blonay, Baroness de, v. Oswald’s Reps. 

1863, . : ; 61, 146, 147 
Blount v. Nicolson, 1783, 1282 
ee v. Chisholm, 1833, 1258 

Blyth v. Curle, . 433, 436 
Boag v. Walkinshaw, 1872, 225 


53, 59, 338, 881, 913 
24, 40, 59, 338, 1247 


Boe 7 v. Anderson, 1857, 
Boe v. Anderson, 1862, 


INDEX TO CASES CITED. 


PAGE 
Bog v. Baillie, 1630, 1302 
Bog v. Hepburn, 1628, A £ 275 
Bogie’s Trs. v. Christie, 1882, 710, 712, 780 
Bogie’s Trs. v. Swanston, 1878, 922 
Bogle v. Bogle, 1759, 182 
Bogle v. Bogle, 1838, 1093 
Bogle v. Cameron, 1850, a 


Bogle v. Earl of Glasgow’s Trs., 1858, 699, 78 
Bogle v. M‘Lehose, 18165, 387, ee 
Bon-Accord Insurance Co. v. Souter’s 


EPrsliso0y 1173, 1210, 1238, 1353 
Bonar v. Christian Knowledge Society, 

1846, . 5 , : 940 
Bones v. Morrison, 1866, . "861, 878, 900 
Bonhote v. Mitchell’s Trs., 1885, "O54, 1107 
Bontine v. Bontine, 1863, 512, 516 
Bontine v. Bontine, 1864, 512 
Bontine v. Carrick, 1827, . : 541 
Bontine v. Graham, 1837, . ; 538, 553 
Bontine v. Graham’s Trs., 1827, 541 
Bontine v. Mitchell’s Trs., 1885, 745 
Booker v. Allan, 392 
Boon v. Cornforth, 855 
Booth v. Black, 1832, "711, 714 
Booth v. Booth, 1149, 1217 
Bootle v. Blundell, 398, 1325 
Borrell v. Haigh, 358 
Borthwick, . j : 532 
Borthwick v. Borthwick, 1730, . 3 1083 
Borthwick v. Glassford, 1853, OZ O2ieoo 
Borthwick v. Hilson, 1838, . 1286 
Borthwick v. Trades Maiden Hospital, 

1737, 1082 
Boss v. Godsall, . : 1178, 1206, 1209 
Boston v. Horsburgh, 1781, 627 
Bosvile v. Brander, . : 2 670 
Boswell v. Boswell, 1852, . “291, 512, 514 
Boswell v. Miller, 1846, 667 
Boswell v. Selkrig, 1841, 1060 
Boughton v. Boughton, 1329 


Bousted v. Gardner, 1879, 131, 1095, 1359 
Bow and Others v. Patrons of Conan 


Hospital, 1825, . 952 
Bower v. E. Mareschal, 1682, ; 1301 
Bowie v. Bowie, 1809, 759, 760 
Bowie v. Bowie, 1811, : 1311 
Bowie’s Trs. v. Paterson, 1889, . Fi 1095 
Bowman v. Russell’s Trs., 1891, 276 
Boyack v. Forman’s Trs., 1729, . 180 


. 81, 82, 443, 554 
298, 592, 1286, 1295 
t . ‘541 
92, 94, 114 


Boyd v. Boyd, 1774, . 
Boyd v. Boyd, 1851, 
Boyd v. Boyd, 1870, . 
Boyd v, Hamilton, 1805, 
Boyd v. Sinclair, 1671, 


Boyd’s Exrs. v. ‘Martin’ s Exyrs., 1847, 298 
Boyd’s Trs. v. Boyd, 1877, 664 
Boyes v. Bedall, : 38 
Boyle v. Crawford, 1822, 262 
Boyle’s Trs. v. Cochrane, 1892, ‘800, 802 
Boyle v. Earl of Glasgow’s Trs. . 1025 
Brack v. Hogg, 1831, 83, 190, 292, 402, 

574, 1314 
Bradford v. Young, 1884, . 26, 817 
Bradley v. Heath, 1333 
Bradley v. Hughes, 687 
Bradshaw v. Bradshaw, 898 
Braid v. Ralston, 1860, 463 


INDEX TO CASES CITED. XXxXl 

PAGE | PAGE 

Braidwood v. Braidwood, 1835, . : 417 | Brookman v. Rothschild, . : ; 992 
Braimer v. Bethune (Balfour), 1839, ; 518 | Broomfield vy, Campbell, 1835, . ; 699 
Brand v. Brand, 1734, ‘ ; ; 340 | Broomfield v. Paterson, 1784, 509, 532 
Brand ». Scott’s Trs., 1892, : . 604 | Brotchie v. Stewart, 1869, . ; 322, 1183 
Brand’s Trs. v. Brand, 3 : 195 | Brough v. Jolly, 1793, 964, 1063, 1237 
Brander’s Trs. v. Anderson, 1883, : 730 | Brough v. Adamson, 1887, : : 607 
Brandon v. Robinson, ' 5 299 | Broughton, ; : - 1272 
Breadalbane, M. of, v M. of ‘Chandos, Broughton VU. Broughton, : ‘ 890, 1238 
1836, 21, 39, 44, 127, 136, 137, Broughton v. Fraser, 1832, 100, 849, 966 

138, 158, 157, 165, 168 | Brown v. De Tastet, . ‘ 2 | iE) 


Breadalbane, Earl of, v. Macdonald, 
1824, é ‘ 850 
Breadalbane’ s Trs. v. Breadalbane, 1843, 132 
Breadalbane’s Trs., Marquis of, v. 
Marquis of Breadalbane, 1846, 
Breadalbane’s Trs, v. Duchess of Buck- 
ingham, 1840, . 139 
Breadalbane’s Trs. v. Duchess of Buck- 
ingham, 1842, 125, 127, 133, 1304, 1326 
Breadalbane’s Trs. v. Buckingham, 1843, 133 
Breadalbane’s Trs. v. Jamieson, 1873, 
580, 616, 1310 

Breadalbane’s Trs. v. Pringle, 1841, 
258, 591, 594, 631, 633, 634, 1031, 1269 
Breadalbane’s Trs. v. Pringle, 1854, 209, 344 


1325 


Breatcliff v. Bransby’s Trs., 1887, 1172 
Bremner 7, Campbell], 1841, ‘ »  lleaot 
Bremner v. Mabon, 1837, . i 4 890 
Brest v. Offley, . ‘ ; , 346 
Brett v. Rigden, : : : 398 
Brice v. Stokes, 1217, 1218 
Bridge v. Brown, x ‘ ‘ ee alls 
Bridges v. Ewing, 1836, . : : 847 
Bridges v. Fordyce, 1844, . ; 216, 218 
Bridgenorth, Corporation of, v. Collins, 309 
Briggs v. Chamberlain, . : : 241 
Briggs v. Penney, . ; ; ; 347 
Briggs v. Swan’s Exrs., 1854, 1364 
Brigg’s Trs., 1869, 1197 
Bright v. Hutton, . 1236 
Brighton v. North, 1847, 1241, 1242 
Brine v. Ferrier, : : 5 3 733 
Brisbane, 1850, 5 262 


Brisbane’s Trs. v. Crawford, 1826, 975, 
988, 989, 992, 995, 1003 
Bristow v. Bristow, . ;: 584 
British Linen Co., 1844, . : » A272 
British Linen Co. v. Breadalbane’s Trs., 
1836, . : 7 : 57, 13857 
British Linen Co. v. Martin, 1849, . 433 
British Linen Co. v. Monteath, 1858, 1306 
British Linen Co. v. Lord sical 1850, 1281 
Brock v. -—, 1818, , F 173 


Brock v. Cochrane, 1809, 7 (99 185 
Brock v. Spiers, 1845, 535, 1006 
Brockie, 1875, 1137 
Brocksopp v. Barnes, . e239 
Brodie v. Barry, 3 : . 22, 246 
Brodie v. Brodie, 1817, é 360 
Brodie v. Brodie, 1827, 186, 247, 1003, 1259 
Brodie v. Brodie’s Tre, 1893, 798, 802 


Brodie v. Macfarlane’s Crs., 1846, y BIS. 
Brodie’s Trs. v. Mowbray’s Trs., 1846, 

701, 1100, 1103 
Brodie v. Muirhead, 1870, . ‘ : 292 
Brook v. Brook, , F ; j 695 
Brookman v. Hales, . 1047 


Brown, 1883, . ; 274, 399 
Brown v. Adam, 1848, 1218, 1241, 1242, 1357 
Brown v. The Adv.-Gen. 1 1852, : 424 


Brown v. Bedwell, 1830, . : 262 
Brown v. Bower, 1770, ; : 333, 385 
Brown v. Brown, 1680, 153, 892, 769 
Brown v. Brown, 1744, .. ‘ 18 
Brown v. Brown, 1841, : : 1089 
Brown v. Brown, 1782, _ .. ‘ 308, 1320 
Brown v. Burt, 1848, 989, 996, 998, 1002, 1275 
Brown v. Campbell, 1855, 83, 443, 594, 
806, 822 
Brown v. Cheyne, 1833, . é : 981 
Brown v. Cockburn, . 333 
Brown v. Coventry, 1792, 303, 348, 440, 
623, 624 
Brown v. Countess of Dalhousie (Hast- 
field), 1808, i : : : 518 
Brown v. Fleming, 1850, 674, 685 
Brown v. Govan, 1820, 4 : ; 672 
Brown v. Henderson, 1805, : ; 343 
Brown v. Henderson, 1852, 1293 
Brown v. Higgs, : . 347 
Brown v. Johnstone, 1830, : 883, 888 
Brown v. Langley, . : : : 397 
Brown v. Macgregor, 1837, ; : 501 
Brown v. M‘Lae’s Tr., 1877, , ; 811 
Brown v. Stirling-Maxwell’s Exrs., 1885, 51 
Brown v. Maxwell’s Exr., 1884, 286, 773 
Brown v. Muller’s Exrs., 1853, 1144 
Brown v. Moffat, 1853, —. ; ; 879 
Brown wv. Paterson, ‘ : ; 672 
Brown v. Robertson, 1845, 1272, 1274 
Brown v. Selwyn, : : : 398 
Brown v. Souter and Meacher, 1870, . 1009 
Brown v. Thomson, 1849, . 1192 
Brown v. Thomson, 1634, 130, 182 
Brown’s Trs. v. Brown,  . : : 33 
Brown’s Trs. v. Brown, 1830, . 44 
Brown’s Trs. v. Brown, 1888, . 293, 1147 
Brown’s Trs. v. Brown, 1890, . 88, 226, 779, 
822, 882 


Brown's Trs. v. His Relations, 1762, 
337, 338, C12 143 


Browne v. Nae 218, 219 
Browning 2 », Browning’s Trs., 1837, 673, 788 
Browning v. Hamilton, 1837, 988, 995 
Browning v. Watt, 1837, 1003 
Brownlie v. Brownlie’s Trs., 1879, 1207, 1350 


Bruce v. Bruce, 1790, z 3, 7, 12, 18, 30 
Bruce v. Bruce (‘Tillicoultry Case), 1799, 

527, 528 

3ruce v. Bruce, 1826, 1285 


Bruce v. Bruce (Tillicoultry Case), 1830, 499 


Bruce v. Bruce, 1831, 1284, 1286, 1290, 1295 
Bruce v. Carstairs, i, Tone. . 1083 
Bruce, Lady Mary, v. Erskine, 1707, 197 


XXXll 


PAGE 
Bruce v. Grant, 1839, : : 301, 1027 
Bruce v. Hamilton, 1804, ; 10 
Bruce v. Hamilton, 1854, 263 
Bruce v. Melville, 1677, . : : 74 
Bruce v. Robson, 1834, , , 66, 1360 
Bruce v. Smith, 1879, 65 
Bruce v. Stewart, 1666, 288 
Bruce’s Trs. v. Bruce 1875, : 343 
Bruce’s Trs. v. Hamilton, 1858, ; 596 
Brudenell v, Elwes, : 1077 
Brumbridge v. Brumbridge, 1222 


Brunsden v. Wooldridge, . 3 773 


Brunton v. Thomson, 1832, 1290 
Bryan v. Collins, : : : 309 
Bryce’s Trs., 1878, : 320, 337, 
589, 690, 717, 726 
Bryden v. Bryden, 1833, 781 
Bryson v. Crawford, 1833, 290, 
Bryson v. Munro’s Trs., 1893, . 609 
Bryson v. Wilson and Bain, 1751, 927 


Bryson’s Trs., 1880, . 786, 808, 804 

Buccleuch, Duke of, v. Montgomery, 1819, 542 

Buccleugh, Duke of, v. M. of Tweeddale, 
1677, 141, 153, 167, 169 


Buchan, Earl of, 1837, ; ; 1079 

Buchan, Earl of, v. His Father's Crs., 
We o : 553 

Buchan, Earl of, v Erskine, 1842, 524, 530 


Buchan v. City ‘of Glasgow Bank, 1879, 

1345, 1347 
Buchan v. MacDonald, 1796, 1291 
Buchan v. Porteous, 1879, . 
Buchanan v. Angus, 1862, 100, 226, 228, 
236, 248, 833, 849, 1188 


Buchanan Bequest, 1886, . 925, 935 
Buchanan v. Buchanan, 1680, 602 
Buchanan v. Buchanan, 1758, 189 
Buchanan v. Buchanan, 1876, 3 128 
Buchanan v. Corbet, Borthwick, and Co., 
Weis 6 ; : : ; 1246 
Buchanan v. Downie, 1830, 646 
Buchanan v. Mackersy, 1847, 1212, 1215 
Buchanan v. Mollison, 1824, : 756 
Buchanan v. M. of Montrose, 1705, 102 


Paterson, 1704, 410, 1027 


Buchanan 2, 6 
ake Bank of Scotland, 


Buchanan ». 


18425 879, 1302 
Buchanan’s Trs., ; 1883, : , 634 
Buchanan’s Trs. v. Buchanan, 1877, 697, 787 


Buchanan’s Trs. v. Dalziel’s Trs., 1868, 
560, 625 
Buchanan’s Trs. v. Whyte, 1890, 427, 663, 1096 


Buchner v. Jopp’s Trs., 1887, 1359 
Buckingham, Duke of, 7. Breadalbane’s 

Trs., 1844, »  l1s4 
Buckingham, Duchess of, v. Ww interbottom, 

1851, : . 41, 670 
Buggins vy. Yates, . a 347 
Buik vy. Patullo, 1854, 1044, 1158, 1361 
Buik v. Patullo, 1855, 1354 
Bullock v. Downes, . 775 
Bullock v. Smith, 1809, 930 
Bunten v. Buchanan, 1710, 602 
Buntine v. Muir, 1894, 1140 
Burden v. Burden, . F 239 
Burden v. Smith, 1728, 130, 136, 676, 808 
Burgess v. Stanton, 1764, : : 26 


" 294, 694, 699 


INDEX TO CASES CITED. 


PAGE 
Burke v. Jones, . 971 
Burke v. Mackay, 1865, 2 1282 
Burness et al. v. Fleming’ s Tutors, 1881, 1293 
Burnet v. Leper, 1665, .. 1282 
Burnet v. Nasmyth, 1693, 1300 
Burnett, 1829, . P 1272 
Burnett v. Burnett, 1701, 412 


Burnett v. Burnett, 1854, 632, 633, 1082, 1820 
Burnett v. King’s College, Aberdeen, 
1844, . 943 
Burnett v. King’ s College, ‘Aberdeen, 1846, 
1036, 1039 
Burnett 7. St. a Church, 


1888, 931 
Burnie v. Getting, 1207 
Burns, 1807, . : 978 
Burns v, Lawrie’s Trustees, 1840, 834, 

847, 1055 
Burns v. Martin, 1887, 1290, 1308, 1338 
Burns v, Ogilvie, 1753, 67 
Burns v. Picken, 1758, 4 ; 7 SS} 
Burnsides v. Smith, 1829, 326, 328, 
583, 593, 599 
Burrell v. Burrell, 1828, 406, 754 
Burrell v. Delcevante: ; : 1252 
Burrowes v. M‘Farquhar’s Tre. , 1842, 608 
Burtonshaw v. Gilbert, 410 
Bushby v. Rennie, 672 
Butchart v. Butchart, 18651, 1276 


Lady Bute’s Trs., 1880, 
36, 305, 1017 
Stuart Wortley, 1803, 


Bute, M. of, w. 
Bute, M. of, v. 


465, 558 
Butterey’s Trs. v. M‘Clelland, 1879, 745 
Buxton v. Buxton, . 115], 1207 
Byers v. Husband’s Crs., 1708, 1351 
Cabbel v. Miller’s Tr., 1828, UPASSIL 
Caddell v. Caddell’s Trs., 1845, F 555 
Caffrey v. Darby, 1149, 1232, 1236 
Caird, 1874, . 923 
Cairncross v. Lorimer, ‘ 934 
Cairncross v. Meek, 1858, P : 930 
Cairnie v. Cairnie’s Trs., 1837, 308, 304, 
838, 695, 772 
Cairns, 1838, : V2? 
Cams v. Cairns, 1829, 756, 1031 


Caithness, Countess of, v. The Karl, 1767, 127 

Caithness, E. of, v. Lord Berriedale, . 528 

Caithness’ Trs. v. Caithness, 1877, 

146, 147, 1197 
700, 701, 788 


Calder v. Dickson, 1842, 


Calder v. Gray, 1828, 976 
Calder v. Miller, 1824, 297 
Calder v. Stewart, 1806, . 984 
Caldwall v. Caldwall, 17236, ; 577 
Caledonian, &c. Railway Co. v. Mags. 

of Helensburgh, 1856, : 9 LO 
Callander v. Callander’s Trs., 1868, 273, 289 
Callander, E. of, 7, Lord John Hamilton, 

1687, . 497 
Callow’s Trs. v. ‘Connell, 1886, ; 478 
Cameron v, Anderson, 1844, 1152, 1183, 

1209, 1250 
Cameron v. M‘Ewan, 1830, 852 


Cameron v. Mackie, 1833, 27, 38, 34, 


292, 402, 1096 


INDEX TO CASES CITED. 


PAGE 
Cameron v. West’s Trs., 1864, . ‘ 191 
Cameron v. Young, 1837, 607, 609, 612 
Cameron’s Factor v. Cameron, 1873, . 211 
Cameron’s Tr. v. Gow, 1874, . ; 599 
Cameron’s Trs. v. Cameron, 1849, —. 1202 
Cameron’s Trs, v. Cameron, 1860, 1007, 
1009, 1012 
Cameron’s Trs. v. Cameron, 1869, . 1187 
Campbell, 1708, ‘ j 101 
Campbell, 1847, 949, 1241, 1242 


Campbell v. Anstruther, 1837, . dane 167 
Campbell v. Breadalbane, 1838, 502 
Campbell v. M. of Breadalbane, 1841, 499 
Campbell v. Brown, 1829, : 114 
Campbell v. Buchan and Monypenny 
(Strathbrock Case), 1839, ; 519 
Campbell v. Campbell, 1738, 143, 144, 
184, 762, 1271 
Campbell v. Campbell, 1739, : 769 


Campbell v. Campbell, 1740, "303, 440, 624 


Campbell v. Campbell, 17438, 2, 476, 626 
Campbell v. Campbell, 1745, —. ; 214 
Campbell v. Campbell, 1747, —. : 551 
Campbell v. Campbell, 1749, —. . 1326 
Campbell v. Campbell, 1752, 5 954 
Campbell 7 Campbell, 1757, —. : 370 
Campbell v. Campbell, 1761, : 1049 
Camphell v. Campbell, 1770, 453, 463, 470 
Campbell v. Campbell, 1776, 92, 93, 242 
Campbell v. Campbell, 1809, .. : 348 
Campbell v, Campbell, 1811, : 984 
Campbell v. Campbell, 1817, 555, 1329 
Campbell v. Campbell, 1830, 1019 


Campbell v. Campbell, 1838, 1024, 1186 


Campbell v. Campbell, 1843, —. A 575 
Campbell v. Campbell, 1849, 213, 215, 221 
Campbell v. Campbell, 1852, —.. 5 323 
Campbell v. Campbell, 1861, .. s 13 
Campbell v. Campbell, 1863, . : 101 
Campbell v. Campbell, 1865, 392, 748 
Campbell v, Campbell, 1868, . : 559 


Campbell v. Campbell, 1878, 1100, 1101 
Campbell v. Campbell, 1880, . 475, 1095 
Campbell v. Campbell, 1881, —. : 781 
Campbell v. Campbell’s Tr., 1834, 65, 67, 69 
Campbell v. Campbell’s Trs., 1852, 1016, 1181 


Campbell v. Campbell’s Trs,, 1866, 292, 651 
Campbell v. Cullen, 1849, ; ; 988 
Campbell v. Cunninghame, 1739, —. 99 
Campbell v Edderline’s Crs., 1801, 482, 
961, 966, 967, 972 
Campbell v. Fisher, 1838, . : : 175 
Campbell v. Gallanach, 1806, 1289 
Campbell v. Grant, 1870, 1355 
Campbell v. Hart, 1755, . 1302 
Campbell v. Keith, 1840, 1218, 1215 
Campbell v. Lamont, 1824, 64, 67 
Campbell v. Lauder, 1852, 1236 
Campbell v. M‘Alister, 1827, . 2 754 
Campbell v. M‘Intyre, 1824, 902, 946 
Campbell v. M‘Kellor, 1808, . i 102 
Campbell v. Montgomery, 1822, Zp 
Campbell v. Lord Monzie, 1754, 824, 1270 
Campbell v. Munro, 1836, . LO 48, 252 
Campbell 7. Orphan Hospital, 1843, 840, 901 


Campbell v. Pollock, 1720, ; : 787 
Campbell v. Rankin, 1805, ‘ 5 181 


XXXlll 


PAGE 
263, 370, 585, 
592, 5938, 798, het 


Campbell y. Reid, 1840, 


Campbell v. Rucker, 1809, i 5 OLS) 
Campbell v. Sheldon, : F 3 
Campbell v. Stewart, 1848, 618, 674, 685 
Campbell 7. Wardlaw, 1883, . : 616 
Campbell v. Wightman, 1746, : i 514 
Campbell’s Exrs. v, Clinton’s Trs., 1866, 
59, 300, 378 
Campbell's Trs. v. Campbell, 1834, 1253 
Campbell’s Tis. v. Campbell, 1838, 
229, 463, 1010, 1019, 1201 
Campbell’s Trs. v. Campbell, 1862, 
147, 252, 256, 257, 413 
Campbell’s Trs. v. Campbell, 1889, . 259 
Campbell’s Trs. v. Senoee SON 310 
Campbell’s Trs. v. Clarke, 1871, 1009 
Campbell’s Trs. v. Whyte, 1884, : 846 
Cant v. Borthwick, 1726, . 90, 1083 
Cant v. Edgar, 1628, : : : 13 
Capdevielle, ‘ ; : , : 11 
Cardross, 1789, . : F : 906 
Cardross, Lord, v. E. of Mar, 1639, 726, 747 
Carfrae v. Carfrae, 184?, . ; : 230 
Carfrae v. Telfer, 1675, : : : 1283 
Cargill v. Muir, 1837, : : : 8&5 
Carleton v. Thomson, 1867, 360, 635, 
699, 700, 707, 784, 787, 789, 793, 813 


Carleton’s Crs. v. Gordon, 1753, : 537 
Carlyle v. Carlyle’s Crs., 1725, . : 92 
Carlyle v. Macalpin’s Trs., 1864, : 298 
Carmichael, 1879, . : ; 686 
Carmichael v, Anstruther, 1821, 1310 
Carmichael v. Carmichael, 1745, ‘ 864 


Carmichael v. Garmienaal! 1810, 

107, 252, 484, 1292 
City of Glasgow Bank, 
1348, 1350 


Carmichael v. 
1879, 


Carmichael v. Todd, 1853, , 1354 
Carmont v. Mitchell’s Trs., 1883, 1276 
Carnegie v. Carnegie, 1700, ; : 209 
Carnegy v. Carnegy’s Crs., 1668, : 214 
Carnegie v. Clark, 1677, 692, 769 


Carnegie Park Orphanage, Trs. of, 1892, 923 


Carnoustie v. Meldrum, 1630, .. : 324 
Carphin v. Clapperton, 1867... ; 687 
Carr v. Ellison, . : ‘ 241 


486, 497, 
499, 502, 519 


Carrick v. Buchanan, 1844, 


Carrick v. Hutchison, 1844, 968, 1184 
Carrick’s Trs. v. Moore, 1840 1304, 1307, 
1319, 1822, 1329 
Carron Co. v. Maclaren, . ; 56 
Carron Co, v. Stainton, 1857, 5b, 57, 


1355, 1358 


Carruthers v. Cairns, 1890, 1148, 1205 


Carruthers v. Hall, 1830, 1221, 1235 
Carruthers v. Johnston, 1706, . ; 92 
Carse v. Carse, 1666, ‘ : 5 bay 
Carse v. Russel, 1717, ; : ; TE 
Carswell v. Irvine, 1850, 1334 
Carswell v. Munro’s Trs., 1832, . . L250 
Carswell’s Trs. v. Carswell, 1858, 

389, 348, 346 
Carstairs v. Carstairs, 1672, , : 807 
Carter v. Macarthur, 1870, . 1824 
Carter v. M‘Intosh, 1862, . : : 845 


XXXIV 


PAGE 
Carter v. Taggart, . 219, 671 
Carter’s Trs. v. Carter, 1892, TONGS, Ne 


Cartwright v. Cartw. right, . ‘ 263 


Cartwright v. Stirling- Maxwell, 1882, 1182 
Carver v. Bowles, 1077, 1102 
Cary v. Cary, . 346, 347 
Casamaijor v. Pearson: 1841, 592, 1321 
Cassels v. Stewart, 1881, 5 1049 
Cassillis v. Kennedy, 1831, : A 285 
Cassillis, Earl of, v. Hamilton, 1745, 559 
Castell v. Tag, . ; ‘ 292 
Castledon wv. "Turner, ‘ F 397 
Cathcart v. EH. of Cassillis, 1795, 
102, 1006, 1156 
Cathcart v. Earl of Cassillis, 1802, 
565, 566, 567 
Catheart v. Earl of Cassilis, 1825, ‘ 396 


Cathcart v. Cathcart, 1830, 22] 230,0U0 


Cathcart v. Cathcart, 1831, 302, 496, 
497, 499, 546 

Cathcart v. Cathcart, 1863, : ; Bild 

Cathcart v. Kennedy, 1825, 1006 


Cathcart v. Maclaine (Lochbuy), 1846, 515 


Cathcart v7. Moodie, 1804, Talay, 1}, 
1288, 1289 
Cathcart v. Rocheid, 1772, . 86, 118 
Cathcart v. Shaw, 1755, . F 541, 542 
Cathcart’s Trs. v. Heneage’s Trs., 1883, 
Si; 83, 8L5 
Cattanach v. Birnie, 1858, : 648 
Cattanach v. Thom’s Bars, , 1858, 648, 822 
Cattley v. Arnold, . - 221 
Catto v. Gordon, 1748, : F 390, 578 
Catton v. Mackenzie, 1870, 111, 478, 516 
Cauvin's Hospital, Govrs. of, 1842, "941, 1176 
Cave’s Crs. v. Murray, 1736, . ; 202 
Chadwick, cx parte, . ; : : 994 
Chalmer v. Bradley, . j : ; 241 
Chalmers v. Chalmers, 1750, . 87, 88 
Chalmers v. Chalmers, 1827, . 632 
Chalmers v. Chalmers, 1845, 1064 , 1068 
Chalmers v. Chalmers, 1851, . 406 
Chalmers v, Cunninghame, 1735, 1163 


Chalmers v. Mackenzie’s Crs. (Redcastle), 
Ws o : : ; : 834 


Chalmers v. Scott, 1830, 1247, 1248 
Chalmers v. Taylor, 1699, . 1027 
Chalmers’ Trs., 1882, ; : 124 
Chalmers’ Trs. v. Watson, 1860, ‘831, 878, 1185 
Chaloner v. Butcher, . i ; ; 240 
Chambers v. Carruthers, 1849, 65, 69 
Chambers v. Chambers, 1849, . ~. 12538 
Chambers’ Trs. v. Smith, 1878, . 795, 1196 
Champion v, Duncan, 1867, ; 2 675 
Chancellor v. Chancellor, 1742, . ; 152 
Chancellor v. Mossman, 1872, 321, 455, 
7s), Alte 
Chancey, . : , : i (ial 
Chaplin v. Horner, : : , 234 
Chaplin’s Trs. v. Hoill, 1890, : 620, 621 
Chapman v. Bryson, 1759, : : 486 
Chapman v. Gibson, 1631, ; 124 
Chapman v. Macbean’s Trs. 5 1860, 288, 360 
Charles v. Charles’ Trs,, 1868, . : 53 
Charter v. Charter, . : 391, 734 
Charteris v. Charteris, 1712, 1259 


Charteris v. Crs. of Merchiston, 1734, 1238 


INDEX TO CASES CITED. 


PAGE 
Charteris v. The Lord Advocate, 1750, 601 
Chatto v. Baillié, 1770, . : 3 758 
Cheyne v. Cameron’s Trs., 1831, 974, 981 
Cheyney, . ; 397 
Chichester, Lord, v. Coventry, 1867, 738 
Chiesly v. Chiesly, 1704, . ¢ 207 
Childers v. Childers, . , . 1065 
Childs v. Monins, 1383 
Chippendale, ex parte, 1236 


Chisholm vs Chisholm, 1672), ge: Sanaa 
Chisholm v. Chisholm-Batten, 1864, 344, 
478, 479, 480 


Chisholm v. M‘Donald, 1800, . F 537 
Chivas’ Trs. v. Chivas, 1898. . e 731 
Chivas’ Trs. v. M‘Leod, 1881, . : 588 
Cholmondeley v. Cholmondeley, j 347 
Christie v. Allan, 1835, 865, 1299 
Christie v. Christie, 1681, 131, 440, 624 
Christie 7. Christie’s Trs., 1877, 1197 
Christie v. Dun, 1806, F : : 872 
Christie v. Paterson, 1822, : ‘ 716 
Christie 7. Royal Bank of Scotland, 1839, 
1299 
Christie . Mags. of Stirling, 1774, . 942 
Christie v. Wisely, 1874, . ; : 781 
Christie’s Trs. v. Murray’s Trs., 1889, 1196 
Christison v. Kerr, 1733, . : ; 182 
Christopher v. White, 1239 


Christy v. Paul, 1834, : é . 1278 
Church of England Insurance Co. v. Wink, 
TEVTG 5 5 1066 
@humatds v, Currie, 1789, ; ‘ : 270 
Clark, 1871, ; ; 5 : 618 
Clark wv. Barstow, 1856, 1271 
Clark v. Boswell, 1856, 5 daly 
Clark v. Brebner, 1759, 43, 1145 


Clark v. Burns, 1835, . 137, 160, 165 


Clark v. Clark, 1881, : ; : 670 
Clark v. Gibson, 1826, E : , 262 
Clark v. Hay’s Trs., 1823, ; : 745 
Clarke v. Clarke, 1832, 2 Lose 
Clarke v. Edgar, 1810, . 43, 864 
Clarke v. M‘Nab, 1888, 1146 
Clarke v. Mitchell, 1825, 1147 
Clarke v. Morrison, 1837, . elds 
Clarke v. Newmarsh, 1836, “12, 18, 26, 41 


Clarke v. Sewell, : : 583 


Clark’s Exrs. v. Paterson, 1851, 800, 809 
Clark’s Trs. v. Clark’s Ries: , 1874, 1096 


Clason v. Jones, 1847, , : 978 
Clayton v. Lothian, . 1806, 1307 
Cleghorn v. Elliot, 1833, 1078, 1081 
Cleghorn v. Eliott, 1840, . : ; 555 
Cleghorn v, Elliot, 1842, 985. 1000 
Cleghorn v. Gordon, 1827, ‘ . 1260 
Cleland v, Allan, 1891,  .. ; : 757 
Clelland v. Baillie, Saya : 1290 
Clelland x, Brodie, 1844, 975, 978, 1188, 1290 
Clelland v. Gray, 1839, . 641, 645, 646 
Clelland v. Weir, 1848, : : ’ iW 45 
Clephane v. Mags. of Edinburgh, 1864, 933 


Clerk v. Clerk, 1872, é : 542 
Clerkington, Lady, v. Stewart, 1644, 75, 76 
Cleugh, 1841, . : 974 
Cleugh’ v, Leslie, 1744, ; : ‘ 186 
Clifton v. Lombe, : ; 2 i 347 


Clough v. Bond, : ‘ ; 3 907 


INDEX TO CASES 


PAGE 
Clouston’s Trs. v. Bullock, 1889, 341, 362, 619 
Clowdsly v. Pelham, . : : 346 
Cloyne, Bishop of, v. Young, : : 398 
Clulow’s Estates, : ‘ 3 218 
Clunie v. Stirling, . : 3 264 
Clunie’s Crs. v. Sinclair, 1739, 1310 


Clydesdale, M, of, v. E. of Dundonald, 


1726, . . 1838, 456, 484, 560, 1292 
Clyne, 1894, : 973 
Clyne v. Clyne’ SS 1887, : : 189 
Clyne’s Trs. v. Alison, 1840, 1243, 1245 
Cobb v. Cobb’s Trs., 1894, : : : 922) 
Cochran v. Cochran, 1732, . . 997, 1051 
Cochran v. Cochran, 1755, . : ; 666 
Cochrane v. Baillie, 1855, 505, 510 


582, 832, 888, 
1050, 1174, 1206 
Cochrane v. Black, 1857, 832, 1148, 1150, 1213 
Cochrane v. Bogle, 1850, 496, 498, 516 
Cochrane v. Cochrane’s Exrs., 1854, . 791 
Cochrane v. Lamont’s Tr., 1891, : 682 
Cochrane v. Paterson, 1824, : ; 1074 
Cochrane v. Ramsay (Murdieston), 1828, 


Cochrane v. Black, 1855, 


Cochrane v. Stevenson, 1891, . 195 
Cochrane v. Vernor, 1844, . 497, 1288 


Cockburn v. L. of Cambusnethan, 1569, 7438 
Cockburn v. Cameron, 1839, : 984 
Cockburn v. Cockburn, 1802, 838, 38385 
Cockburn v. Langton’s Ors., 1747, . 99 


Cockburn’s Trs. v. Dundas, 1864, 713; 
717, 768, 776, 779, 902 


Cockerel]l v. Barber, . 1123 
Cockrell v. Cockrell, ‘ Sh lie 12 
Codrington v. Johnstone’s Trs., 1824, 

1285, 1312 
Cogan v. Lyon, 1830, : : ; 183 
Cogan v. Lyon, 1834, 5 ‘ : 172 
Cogan v. Stevens, : ; 231, 238 
Cole v, Fitzgerald, . : ; 344, 345 
Cole v. Sewell, j ; ; 637 
Colebrooke v. (ikem Craig. 1835, : 658 
Coles v. Trecothick, . 996 
Collie v. Pirie’s Trs., 1851, “129, 243, 300 
Collie v. Pyper, 1891, 5 ale isx8) 
Collier v. Collier, 1833, 140, 146, 251 
Collins v. Wakeman, . 231 
Collow’s Trs. v, Connell, 1866, "491, 492, 493 
Collyer v. Ashburner, : ; ; 583 
Colquhoun, 1894, : : > AS) 
Colquhoun v. Campbell, 182 ae > ake 
Colquhoun v. Colquhoun, 1828, 440, 470 


Colquhoun v. Colquhoun’s Trs., 1892, 310, 314 
Solthart v. Corrie, 1853, 1088, 1090 


Colvill v. Colvil, 18 43, : ; . 488 
Colville v. James, 1862, . . 1098 
Colville v. Lauder, 1800, . : ; (al 
Colvin v, Alison, 1796, : F ; 565 
Colvin v. Hutchison, 1885, 278, 350, 399 
Combe v. Hughes, . F : : 314 


Commercial Bank v. Black, 1842, : 684 
Commercial Bank v. Sprot, 1841, . 1334 
Condie v. Macdonald, 1834, 837, 889, 1215 
Congreve’s Trs. v. Congreve, US (Aa 409 
Connell v. Grierson, 1867, 451, 463, 492, 765 
Connell and Others v. Ferguson, 1861, 937 
Connell’s Trs., 1886, . : : ‘ 432 


CITED. XXXV 
PAGE 
Connell’s Trs. v. Chalk, 1878, 1355 
Connel’s Trs, v. Connel, 13/27: F 333 
Connell’s Trs, v, Mrs. Connell’s Trs., 1886, 
294, 475 
Conyngham v. Conyngham, . 1120 
Cook v. Duckenfield, . 1093 
Cook v, Fryer, . . 1112 
Cook v. Hutchinson, . : 1029 
Cook and Paul v. Jeffrey, . 1237 
Cooke v. The Stationers’ Co. 2 LOS 
Coombs v. The Queen’s Proctor, : 270 
Cooper v. Cooper, 1885, : ‘ 667 


Cooper v. Cooper, 1888, 
Cooper’s Trs. v. Mackenzie, 1860, 807, 970 
Corbet v. Porterfield, 1839, : 4 1292 
Corbet v. Waddell, 1879, . : : 620 
Corbett v. Douglas, 1808, . 
Cormack v, Keith and Murray, 1893, 
PLSD) LS Ss 1232 


23, 60, 263 


Cornewall v. Cornewall, . : : 344 
Corsan v. M‘Gowan, 1736, : 1050 
Corse, 1802, : ; : : 5 243 
Corse v. Corse, . ; : ; 205 
Corson v, Corson, 1631, ‘ ; ; 169 
Cosens v. Stevenson, 1873, . ; 5 621 
Coster v. Coster, : ‘ é 671 
Coulter v. Forrester, 1823, : : ; 905 
Couper v. Burn, 1859, ; : : 930 
Couper v. Meek, 1694, 1302 
Courtenay v. Courtenay, lA 
Coutts v. Crawford, 1806, 187, 188 
Cowan v. Cowan, 1817, F : 3 177 
Cowan v. Cowan, 1887, . oe 
Cowan v. Crawford, 1837, 348, 7 794, 1137, 12 

Cowan v. Dick’s 4 US : ‘ 746 
Cowan v. Kerr, fae : 148, 1360 
Cowan v. Turnbull’s Trs., 1848, 248, 1016 
Cowan and Mackenzie 7. Law, 1872, 1241 
Cowie v. Brown, 1707, ; : : 180 
Cowie v. Cowie, 1707, 4 P » 66; 07 
Cowie v. Muirden, 1893, . 6 : 574 
Cowies v. Cowie, 1708, F F ; 87 
Cowman v. Harrison, : ‘ 348 
Crabbe v. Whyte, 1891, 1169, 1208 
Crabtree v. Bramble, . : : . 240 
Cradock v. Pyper, . 890, 1238, 1240 
Craick’s Trs. v. Mackie, 1870, . ; 422 
Craig, 1881, ‘ . ; 66 
Craig v. Craig (Riccar ton), : : 486 
Craig v. Galloway, : , 667 
Craig v. Maltmen of Glasgow, 1738, : 183 
Craig v. Lindsay, 1762, > Ugh 
Craig v. M‘Culloch, 1839, . ; : 493 
Craig v. Mackersy, 1823, . : . 930 
Oraig v. Picken’s Trs., 1886, ‘ 1008 
CGraicorool Mortification v. Sawers, 1794, 944 
Craigdallie v. Aitkinson, . : ; 930 
Craigie v. Craigie, 1811, : : : 129 
Craigie v. Craigie, 1817, . . 1079 
Craigie v. Gairdner, 1817, . . 41, 872 


Craigie v. Gordon, 1837, 822, 1353 


Craigie v. Lewin, ‘ : : 7 
Craigie v. Marshall, 1850, é ; 930, 940 
Craik v. Penny, 1891, : B 5 112 
Crallam v. Oulton, - : ; : 971 
Cranston, 1890, : : : ; 877 
Cranston v. Brown, 1674, . : 390, 578 


De OxgiAl 

PAGE 
Cranston v. Scott, 1814, 13807 
Cranston v. Wilkinson, 1666, 1302 


Cranstoun, Lord, v. Cunningham, 1839, 59, 61 
Cranstoun v. Scott, 1826, . 1212, 1215 
Crauford v. Hotchkis, 1809, 5b5, 1077, 1311 
Crauford, Lady M. L., v. Campbell, 1826, 102 
Craw v. Earl of Kellie, ; F ‘ 203 
Crawcour v. Graham, 1844, 1100, 1101 
Crawford v. Bell, 1687, .. : 1069 
Crawford v. Brichen, 1711, : : lage 
Crawford v. Cook, 1833, . 1164, 1289 
Crawford v. Coutts, 1806, . 183, 191, 246 
Crawford v. Crawford, 1714, . : 102 
Crawford v. Crawford, 1789, ‘ ; 1059 
Crawford v. Earl of Dundonald, 1838, 

248, 245, 1265 


Crawford v. Kincaid, 1782, ; : 174 
Crawford v. Ure, 1755, : . : 860 
Crawford v. Walker, 1827, ‘ ; 987 
Crawford, Harl of, v. Hepburn, 1767, 887, 1050 
Crawford, Rae, v. Stewart, 1794, ; 153 
Crawford’s Trs. v. Crawford, 1867, 253, 1310 
Crawford’s Trs. v. Hart, 1802, . ° 96 
Crawfurds v. Crawfurd, 1774, 26, 29 
Crawley v. Crawley, 1176 


Cree v. Durie, 1810, . . 993, 1002 
Crellin v. Muirhead’s Factor, 1892, . 250 
Crichton v. Crichton’s Trs., 1874, 1359 
Crichton v. Grierson, 1828, 283, 837, 345, 
772; 918, 922,.9389 
Crichton’s Crs. v. Wood, 1798, . F 566 


Crichton’s Trs. v. Howat’s Tutor, 1890, 

710, 715, 718 
Crighton, 1857, ; ‘ 974 
Crighton v. Hamilton, 1532, ; . 94, 114 
Cripps v. Wolcott, . : é 644, 650 
Crispin v. Doghoin, , , : 44 
Crokat v. Lord Panmure, 1853, : . 1854 
Croker v. Marquis of Hertfor d, : 29 
Cromarty, Countess of, v. The Crown, 

1764, . : 5 : : 324 
Crook v. Whitley, : : 693 
Croom’s Trs. v. Adams, 1859, ‘805, 806 
Crosbie v. Wilson, 1865, 290, 410 


Crosbie’s Trs. v. Wright, 1880, 295, 431, 432 


Cross v. Bankes, 1886, : ; F 616 
Cross v. Boyes, 1801, F 146 
Crosskery v. Gilmour’ Salrse, 1890, 1359 
Cruickshank v. Cruickshank’s Trs., 1843, 58, 55 
Cruickshank v. Ewing, 1864, 1183 


Cruickshank v. Sandeman, 1843, : 661 

Cruickshank v. Thomas, 1893, 1330 
Cruickshank’s Trs. v. Cruickshank, 1845, 

748, 1006, 1210, 1830, 1361 

Cruickshanks v. Crvickshanks, 1801, . 87 
Cruickshanks v. Cruickshanks, 1858, 482, 

433, 631, 659, 671, 1073 

Cruickshanks v. Williams, 1849, : 294 


Cruwys v. Colman, 346, 778 
Cullen v. Anstruther, 1856, a local 
Cullen v, Baillie, 1846, 1233 
Cullen v. Fontaine, 1831, 1246 
Cullen v. Johnson, 1861, 1219 
Cullen v. Thomsons, 1731, ; 281 
Cullen v. Wemyss, 1838, 119, 753, 1364 
Culpepper v. Aiton, . : : 983 


Culsha v. Cheese, : ‘ : 810 


INDEX TO CASES 


CITED. 


PAGE 
Cult’s Crs., Ranking of, 1781, 1296 
Cuming v. Irvine, 1726, . : A 555 
Cuming’s Trs. v. Cuming, 1832, 1012 
Cumming v. Cumming, 1858, .. 678 
Cumming v. Cumming’s Trs., 1824, 582, 
591, 837 
Cumming, Gordon, v. Gordon (Pitlurg 
Case), oe 498, 513 


904, 1111, 
1118, 1249, 1257 
Cumming v. Lord Advocate, 1756, 


Cumming v. Hay, 1834, 


91, 607, 1089 
Cumming’s Trs. v. White, 1898, 802, 815 
Cumstie v. Cumstie’s Trs., 1876, 611 
Cunliffe v. Cunliffe. . . : 347 
Cuningham v. Cuningham, 1733, : 661 
Ouningham v. Fairlie, 1857, : : 527 
Ouningham v. Farie, 1856, 871 
Cuningham v. Montgomerie, 1879, 1207, 
1260, 1348 
Cuninghame v. Beaumont, 1778, 1083 
Cuninghame wv. Dickson, 1839, 1274 


Cuninghame Smith v. Anstruther’s Trs., 

1869, 608, 1103, 1107 
Cunningham OF Cunningham, 1858, : 785 
Cunningham v. Cunningh: am, 1889, 201, 

707, 739, 793 
Cunningham v. Moutray, 1629, . . 1301 
Cunningham v. Murray’s Trs., 1871, . 278 
Cunningham v. Ramsay, . 3 17/55 
Cunningham v. Lady Semple, 1706, < 29 


Cunninghame, 1839, 1272 
Cunninghame, Lady, V. Lady ‘Cardross, 
1680, F Sip, 51595) 
Cunninghame v. City of Glasgow Bank, 
USE 5 . 1845 
Cunninghame v. Fathornt 1810, 673, 677 


Cunninghame v. Livingstone, 1737, . 344 
Cunninghame v. M‘Kirdy, 1827, - 1302 
Cunninghame v. M‘Leod, 1846, 426, 678, 

844, 1006, 1097, 1273 
Cunninghame v. Scott Moncrieff, 1804, 527. 528 
Cunninghame v, Moncrieff, 1858, ‘ 598 
Cunninghame v. Mowat’s Tr., 1851, 400, 409 
Cunninghame v. Vassall, 1871, 329, 578 
Cunninghame’s Trs. v. Hutton, 1847, 977 
Cunyngham v. Cunyngham, 1777, —. 693 
Cunyngham v. Cunyngham, 1852, 495, 523, 526 
Cunynghame v. Cunynghame, 1777, 1076, 1097 
Cunyngbame v. Cunynghame, 1804, . 673 
Cunynghame v. Higgins, 1802, . 1835 
Cunynghame y. Whiteford, 1797, Z 263 
Cunningham’s Trs. v. Cunningham, 1891, 772 
Cuninghame’s Trs. v. Cuninghame, 1852, 531 


Cuninghame’s Trs. v. Duke, 1878, 621, 1195 
Currer v. Dickson, 1857, 1062, 1066 
Curror v. Loudon, 1879, : : 1261 
Currie v. Currie, 264, 588, 848 
Surrie v. Pile, . ‘ : 733 
Currie v. Shortreid, 1818, ; A 207 
Currie v. Threshie, 1846, 579, 13821 
Curtis v. Hutton, : ; 25 
Cust v. Garbet and Company, 1796, : 864 
Cuthbert v. Peacock, : 392 
Cuthbertson v. Pollock, 1799, A 685 


Cuthill v, oe 294, 431, oe 689, 1043 
Cutler, . : 671 


INDEX TO CASES CITED. 


PAGE 
Daer, Lord, v. Lord Hamilton, 1740, 213 
D’ Aguilar v. Drinkwater, . : ‘ 602 
Daley v. Desbouverie, : : ‘ 602 
Dalgleish, 1849, ‘ 5 2 973 
Dalgleish v. Buchanan, 1854, 5 LDS 
Dalgleish v. Land Feuing Co., Ld., 1885, 1143 
Dalgleish’s Trs. ; ° 326 
Dalgleish’s Trs. v. Bannerman’s Exrs., 1889, 816 
Dalglish’s Trs. v. Crum, 1891, . : 413 
Dalgleish’s Trs. 7. Young, 1893, 1096 
Dalhousie, Lady, 5 519 


Dalhousie, Countess of, v. M: Dowall, 1840, 20 
Dalhousie, H. of, v. Crokat, 1868, 124, 125, 220 


Dalhousie, E. of, v. Gilmour, WSO 202.6210 
Dalhousie’s Trs., E. of, v. Young, 1889, 817 
Dalkeith, E. of, v. Book, 1729, . : 29 
Dallas v. Leishman, 1710, . 1043, 1116 
Dallas v. Paul, 1704, . : : ; 186 
Dalrymple, 1846, : : : 2 552 
Dalrymple v. Dalrymple, . : : 60 
Dalrymple v Halkett, 1735, : ; 206 
Dalrymple v. Hope and Buchan, 1739, 446 
Dalrymple v. Hunter, 1784, —. : 509 
Dalrymple v. Murray, 1784, 1217, 1230 
Dalrymple v. Ranken, 1836, O06 
Dalrymple v. Earl of Stair, 1844, —. 533 
Dalyell v. Dalyell, 1809, . . ‘ 452 
Dalzell v. Dalzell, 1810, . ; ; 480 
Dalziel, 1879, . : 686 
Dalziel v. Dalziel, 1756, 914, 1264, 1271 
Dalziel v. Scotstarvet, 1688, : . 602 
Daniell v. Daniell, . : : ; 645 
Daniell v. Daniell, . : ; . 691 
Darg v. Darg, 1808, . : ‘ 198 
Darleith v. Campbell, 1702, : : 96 
Darling v. Adamson, 1834, : ; 585 


: 975, 976 
991, 994, 997, 
998, 999 


Darling v. Adamson, 1837, 
Darling v. Adamson, 1838, 


Darling v. Adamson, 1841, 28 
Darling v. Hay, 1709, ; : ; 182 
Darling v. Mein, 1851, : : 685 
Darling v. Mein, 1857, : ; C 618 
Darling v. Watson, 1824, 881, 1119 
Dashwood v. Peyton, : ; : 319 
Davey v. Durrant, . ; ; ; 980 
Davidson, 1857, 1274 


Davidson, 1870, : 422, 625 
Davidson v. Aikman, 1803, 379, 928, 1068 
Davidson v. Mags. of Anstruther EH aster, 390 
Davidson v. Clark, 1867, . ‘ 865 


Davidson v. Davidson, 1687, 189, 1088 
Davidson v. Davidson, 1867, .. ; 685 
Davidson v. Dobie, 1828, A 838, 1252 
Davidson v. Hamilton, 1632,  . ‘ 263 


Davidson v. Kerr, 1815, . 3 5; 979 
Davidson v. Kyde, 1797, 
Davidson v. Macgregor, 1850, . ; 940 
Davidson v. Mackenzie, 1835, 906, 907, 
LITT, 14, 1120, W24 
Davidson v. Nairn, 1755, . ; ; 1327 
Davidson v. Randel, 1706, : ; 743 
Davidson v. Tulloch, 1860, 1219 
Davidson’s Trs. v. Carr, 1850, . 1246 
Davidson’s Trs. v. Davidson, 1871, 252, 
699, 787, 805 


Davies v. Ashford, 240, 1825 


XXXV11 


PAGE 
Davis v. Chambers, . ; : 748 
Dawson, 1877, . ; 611, 811, 1031 
Dawson v. M‘Kenzie, 1891, : 434 
Dawson 2. Stirton, 1863, 899, 1218 
Dawson’s Trs. v. Maclean, 1860, BY, 1358 
Day v. Trig , : 5 384 
Dean, 1852, : ; : 1276 
Dean v. Gibson, ; : : ‘ 339 
De Bathe v. Lord Fingal, . ; : 290 
De Beauvoir v. De Beauvoir, - 758 
Deer, Presbytery of, v. Bruce, 1865, "338, 931 


Deer, Presbytery of, v. Bruce, 1868, . 923 


Dey v. Dey, ; F . 1060 
De Gendre v. Kent, . : : : 583 
De la Garde v. Lempriere, : : 670 
Delmare v. Robello, . , : 397 
Dempster v. Dempster, 1857, 495, 1199 
Dempster v. Rae, 1873, . . 1359 
Dempster v. Willison, 1799, 825, 405 
Dendy, in re, 1123 


Denham ». Baillie (Westshield Case), 1733, 537 


Denham v. Denham, 1765, ;  dleypa 
Denham v, Maitland, 1772, ‘ : 488 
Denholm v. Denholm, 1726, P j 632 
Denholm v. Denholms, 1638, ; , 87 
Dennison v. Fea’s Trs., 1873, . , 329 
Denniston v. Crichton, 1824, 469, 563 


" 348, 360, 
612, 645, 707 
587, 569, 


Dennistoun v. Dalgleish, 1838, 


Dennistoun v. Dennistoun, 1821, 


1316 
Dennistoun v. Newbigging, 1829, 1062 
Dennistoun v. Welsh, 1830, ’ Gf 86 
Deshais, 4 . : 377, 399 
De Vigny, Countess, ; : ‘ : 377 
Devisme v. Mellish, . ; : : 772 
Dew v. Clarke, . ; ; ‘ 263 
Dewar v. Burden, 1845, 497, 515, 
§27, 1284, 1288 
Dewar v. Dewar, 1852, : 495, 523 
Dewar v. M‘Kinnon, 1825, : : 609 
Dewar v. Ross, 1767, 1768, 1189 
Dewar v. Ross’ Trs., 1792, 1190 
Dewar v. Scott, 1880, : 726 
Dewar v. Kirk-Session of Torryburn, 1864, 
367, 576 
D’Eyncourt v. Gregory, . : : 196 
Dick v. Donald, 1826, 262. 270, 981 
Dick v. Drysdale, 1812, . : 367 
Dick v. Ferguson, 1758, 338, 773, 954, 1270 
Dick v. Gillies, 1828, : . 230, 231, 775 
Dick’s Trs. v. Pridie, 1855, 1121, 1140 
Dickinson v. Blisset, . : : ‘ 268 
Dickson v. Barbour, 1828, . , ‘ 878 
Dickson v. Bonar’s Trs., 1829, . : 1244 
Dickson v. Braidfoot, 1705, é : 683 
Dickson v. Cunninghame, 1786, 548, 519, 550 
Dickson v. Cunt inghame, 1831, 549. 1287 
Dickson v. Dickson, 1780, 607, 610 
Dickson v. Dickson, 1786, . : ee 2e7 
Dickson v. Dickson, 1823, . ; : 662 
Dickson v. Dickson, 1851, 1081 


Dickson v. Dickson, 1851, . 1072, 1074 
Dickson v. Dickson, 1855, . 1023, 1024 
Dickson v. Halbert, 1851, : 804 
Dickson v. M‘ Donald (Blairh: ll), 1816, 518 
Dickson v, Somerville’s Trs., 1867, 415, 423, 669 


XXXVI1I1 INDEX 
PAGE 
Dickson v. Syme, 1801, 109, 536 
Dickson v. Young, 1678, 127, 133 
Dickson’s Tutors v. Scott, 1853, 229, 
1016, 1020, 1022 
Diggens v. Gordon, 1867, . 341, 662 
Diggles v. Stewart, 1706, 1302 
Dike v. Ricks, . : ; F 983 
Dillon v. Campbell, 1780, : : : 480 
Dimes v. Scott, ; ‘ : . 1020 
Dingwall v, Askew, : , 408 


Dingwall . Dingwall (Rainnieston), 1842, 525 
Dingwall v. M‘Combie, 1822, 


Dingwall, Lord, v. Vandosme, 1619, 44 
Disbrow v. Mackintosh, 1852, 878, 1184 
Disher v. Disher, : : : 234 
Di Sora, Duchess, @. Phillis, . 60, 378 
Dix v. Burford, 1217 
Dix v. Reed, : : : 5 dL 
Dixon v. Dixon, ; ; : 768 
Dixon v. Dixon, 1841, 5 PAO rN, ely 
Dixon v. Fisher, 1833, . 592, 609, 700 
Dixon v. Gayfere, . ; : 240 
Dixon v. Rutherford, 1863, i 891 
Dobie v. Oliphant, 1707, 879, 1145 
Dobie v. Scales, 1831, 978, 1053 
Dobie’s Trs. v. Pritchard, eG : 404 
Docker v. Somes, 1207 
Doe v. Jones, . ‘ i ; ; 5 
Doe v. Kett, D : F ; t 398 
Doe v. Perkes, . ; 5 . ; 407 
Doe d. Alcock, . ; : 366 
Doed. Duke of Devonshire: v. Cavendish, 1077 
Doe d. Gunning ». Lord Cranstoun, . 384 
Doe d. Hanson v. Fyldes, . : : 359 
Doe d. Jones v. Hughes, 1187 
Doe d. Leach v. Micklem, . ; : 361 
Doe d. Leicester v. Biggs, . ; ; 354 
Doe d. Thwaites v. Orr, . ' : 772 
Doe d. Watts v. Wainewright, . ; 637 
Doe d. Williams v. Evans, . ; : 290 
Dollar v. Dollar, 1792, ; : : 768 
Dolphin v. Robins, 1859, . : ‘ 15 
Dolphin’s Trs, v. Baxter, 1888, . : 660 
Dommet v. Bedford, , ; : 300 
Don v. Don, 1718, . : , 510 
Donald v. Colquhoun, 1835, 1291 


Donald v. Hodgart’s Trs., 1893, : . 1205 
Donald v. Kirkaldy, 1788, : : 409 
Donald’s Trs. v. Donald, 1864, 385, 628, 


761, 810 
Donaldson v. Donaldson, 1624, . ; 209 
Donaldson v. Donaldson, 1749, . ‘ 282 
Donaldson v. Donaldson’s Trs., 1851, 582 


Donaldson v. Kennedy, 1833, 1157, 1216, 
1254, 1279, 1352 


Donaldson v. Ord, 1855, . ee AG 
Donaldson v. Taiush’s Trs, ‘ 1886, : 250 
Donaldson’s Trs. v. Cuthbertson, 1864, 

618, 654 


Donaldson’s Trs. v. Macdougall, 1860, 
647, CEE 791, 794 


Donovan v. Needham, : 584 
Door v, Geary, . : : : : 384 
Dormer, . : ; F ; 239 
Dormer v. Phillips, : : ; ‘ 762 


Douall v. Miln, 1874, 4 5 P 196 


; | Douglas v. 
847, 966, 1062 | 


TO CASES CITED. 


PAGE 
Dougall v. Dougall, 1789, . : e 577 
Douglas, ee é : : 5 leg 
Douglas, 1856, 890, 1239 
Douglas, 1872, ; é . 1198 
Douglas, Scott, 1883, : : , 426 
Douglas Vv. Asaalic, 1761, : ; : 470 
Douglas v. Congreve, 1020 
Douglas v. Dalrymple, 1770, 1071 
Douglas v. Dickson, 1751, : 3 209 
Douglas v. Douglas, 1724, 673, 674 
Douglas v. Douglas, 1763, : : 151 


660, 662, 
1070, 1084, 1085 
323, 694, 707 
252, 254 


Douglas, 1822, 


Douglas v. Douglas, 1843, 
Douglas v. Douglas, 1862, 


Douglas v7. Douglas, 1864, . : 3 698 
Douglas v. Douglas, 1876, : : 167 
Douglas v. Douglas’ Drs. 1859, 348, 410 
Douglas v, Douglas’ Trs., 1864, 635, 
1206, 1860 
Douglas v. Douglas’ Trs., 1867, . 1173, 1215 
Douglas v. D. of Hamilton, 1761, 111, 547 
Douglas v. Holmes, 1854, 1006, 1156 


Douglas v7. Johnston, 1804, ‘ . 1200 
Douglas, Duke of, v. Lockhart, 1717, 560 


Douglas v. M‘Clymont, 1802, . ; 970 
Douglas v. Mason, 1796, . : : 851 
Douglas v. Pringle, 1724, . 1284 
Douglas v. Sharpe, 1811, : 609, 611 
Douglas v. Stewart, 1765, . 2 : 536 
Douglas v. Strathnaver, 1730, . . 535 
Douglas v. Thomson, 1870, : : 610 


Douglas and Co. v. Glassford, 1823, 502, 965 
Douglas’ Exrs., 1869, 576, 589, 710, 807 
Douglas, Heron, and Co. v. Cant, 1783, 148 
Douglas’ Trs. v. Douglas, 1862, 247, 1013 
Douglas’ Trs, v. Douglas, 1864, 649, 785, 
791, 1000 
Douglas’ Trs, v. Douglas, 1868, 1322, 1324 
Douglas’ Tis, v. Kay’s Trs., 1879, 608, 
619, 664, 686 


Dove v. Smith, 1827, . 412, 413, 414, 767 


Dow v. Beith, 1856, . : 247, 253 
Dow v. Dow, 1681, . ; : ; 739 
Dow v. Dow, 1848, . : 3 400, 409 
Dow v. Kilgour’s Trs., 1877, —. 580, 837 
Dowie v. Barclay, 1871, . : F 860 
Dowie v. Millie, 1786, ; : ‘ 431 
Dowling v. Dowling, : : 323, 637 
Downes v. Glayebrook, —. : ; 991 


Downie, 1879, ; ; 1187 
Downie v. Downie’s Trs. ; 1866, 19, 204, 206 
Downie v. M‘Killop, 1848, : : 420 


Downie’s Trs. v. Cullen, 1882, 326, 811, 

815, 816, 1195 
Doyle v. Blake, 399, 1118 
Dree Gebroeders, ; i : ; 11 
Drevon v. Dreyon, . F : : 9 
Drew v. Paterson, 1825, 993, 998, 1275 
Dronnan v. Montgomerie, 1716, : 273 


Dron’s Trs. v. Peddie, 1850, : 5 599 
Drumkilbo v. Lord Stormonth, 1629, . 610 
Drummond v. Feuars of Bothkennel, 1671, 894 
Drummond v. Drummond, 1624, 1313 
Drummond v. Drummond, 1799, 1315 
Drummond v. Hay, 1872, . ; 524 
Drummond y. Lindsay, 1857, 1231, 1272 


INDEX TO CASES CITED. 


PAGE 
Drummond vy. Mackenzie, 1758, 248, 
914, 1264, 1271 
Drummond v. Swayne, 1834, 754, 1162 
Drummore v. Somervil, 1742, . 896 
Dryburgh v. Walker’s Trs., 1873, 1275 
Drylie’s Factor v. Rebertson, 1882, (he | 


Drysdale v. Nairne, 1835, . . 989, 995, 997 


Dudgeon v. Arnot, 1830, . ; 586 | 
Dudgeon v. Dudgeon’s Trs., 1844, 1302 
Duff v. Duff, 1824, ; 759 
Duff v. Earl of Fife, 182 3, 268 
Duff v. Gordon, 1807, 560 


Duff v. Gorrie, 1849, 1003, 1189, 1259 
Duft’s Trs. v. Scripture Readers, 1862, 

339, 384, 385, 583, 585, 633, 922, 1039 
Duffus’ Trs., Lord, v. Dunbar, 1842, 496, 528 


Duggin v. Wight, 1797, . 1060 
Duguid v, Caddal’s Trs,, 1831, 419 
Duguid v. Dundas, 1839, . : . 1251 
Du Hourmelin v. Sheldon, j 839 

Dumbreck v. Stevenson, 1861, 1254, 1352 
Dun v. Dun, 1668, 174 
Dunbar, 1847, a 974 
Dunbar v. Dunbar (Hempriggs), 799, 508 
Dunbar v. Leslie, 1628, . : 1301 
Dunbar v. Scott’s Trs., 1872, 600 


Dunbar v. Sinclair, 1850, . . 1249, 1257 
Dunbar v. Wilson and Dunlop’s Trs., 1887, 890 
Dunbav’s Heirs, Earl of, 1625, ; 84 
Dunbar’s Trs. v. Dunbar, 1808, . 339, 3848 
Dunbar’s Trs. v. Shaw, 1805, 1105, 1162, 1198 


Duncan, 1883, . 1321, 1824 
Duncan v. Duncan, 1892, F 1358 
Duncan v. Findlater, 1839, 1343 
Duncan v. Mitchell, 1893, . 964 
Duncan v. Rae, 1810, 203, 335 
Duncan v. Sloss, 1785, 676 
Duncan’s Trs., 1877, ; a ARLES} 
Duncan’s Trs. v. Duncan, 1882, . 226, 227 
Duncan’s Trs. v. Thomas, 1882, 785 
Dundas v. Dundas, 1706, 323 
Dundas v. Dundas, 1738, F F 401 
Dundas v. Dundas, 1783, . . 27, 405, 475 

Dundas v. Lord Dundas, 1823, . 470, 
564, 611, 1266 
Dundas v. Dundas, 1827, 555, 746, 1042 
Dundas v. Dundas, 1829, . 22, Oe 7 

Dundas v. Dundas, 1830, 246, 252, 574, 
578, 1314 

Dundas v, Dundas, 1837, 838, 346, 590, 
766, 854, 919, 1027, 1105 
Dundas v. Dundas, 1839, 269, 552 
Dundas v. Dundas, 1869, . ; 237 
Dundas v. Kirkcaldy’s Trs., 1853, 1152 
Dundas v. Lewis, 1807, . : 289 
Dundas v. Morrison, 1857, 1152, 1209, 1338 
Dundas v. Murray, 1774, : 539 
Dundas v. Ogilvie, 1804, 1303 


Dundee, Magistrates of, v. Morris, 1858, 

288, 288, 346, 351, 360, 379, 411, 

881, 919, 922, 951, 954, 956, 1039 

Dundee, Magistrates of, v. Taylor, 1863, 852 

Dundee Police Commrs. v. Straton, 1884, 1338 
Dundee, Presbytery of, v. Magistrates of 

Dundee, 1863, ; : 933, 1249 

Dunfermline, Earl of, v. Earl of Call. 


ander, 1674, 281 


PAGE 
Dunfermline 7. Dunfermline, 1628, 92, 94 
Dunkley v. Dunkley, 671 
Dunlop, 1835, . 1129 
Dunlop ~. Cochrane, 1824, . tell 
Dunlop v. Crawford, 1813, : ree LOS 
Dunlop v. Crawford, 1849, 981, 1008, 1181 
Dunlop v. Dunlop, 1839, : 280 
Dunlop v. Greentee’s Trs., 1865, 146, 275, 279 
Dunlop v. Johnston, 1867,. ; : 668 
Dunlop v. M‘Crae, 1884, 371, 694, 802 
Dunlop v. Marshall, 1821, . ; 974 
Dunlop v. Weir, 1823, : 851 
Dunmcre v. Dickson, 1834, 979, 987 
Dunn 7. Brunton, 1801, : 927 
Dunman, ex parte, 980 
Dunsmure v. Dunsmure, 1879, 343 
Durham v. Blackwood, 1622, 297 
| Durham v. Durham, 1811, : 473, 570 
Durham’s Trs. v. Graham, 1798, 566 
Durie v. Coutts, 1791, 224 
Durie v. Gibson, 1667, 289 
Durrant v. Friend, . 407 
Duthie v. Duthie, 1841, . ; 1011 
Duthie’s Trs. 7. Forlong, 1889, . 1195 
Duthie’s Trs. v. Kinloch, 1878, 621, 822, 1196 
Dyer v. Carruthers, 1874, . : - 626 
Dykes v. Boyd, 1813, . , 607, 613, 809 
Dykes v. Dykes, 1811, “orn 760, 1088 
Dykes v. Dykes, 398 
Hade v. Made, 346 
Eales v. England, 346 
Early v. Benbow, 733 
Early v. Middleton, joo 
Eason v. Eason, 1863, : ; 173 
Easson v. Thomson’s Trs., 1879, 344 
East Houses, Tenants of, 7. Hepburn, 
G27 90, 94, 114 
Haston v. Newland’ 8 Trs. ; 1822, 970 
Katon v. Watts, ; ; 348 
Eaton, Ha rmnond: and Sons v. Mac- 
eregor’s Exis., 1837, 1334 
Edgar v. Halliday, 1624, . 101 
Edgar v. Hamilton’s Trs., 1828, 7 734, 1043 
Edgar v. Johnstone, 1736, . : , 560 
Edgar v. « Maxwell, 1736, 396, 474, 565 
Edgar v. Maxwell, 1742, 571 
Edge v, Satna : 398 
Edinburgh, College of, @. Moraes 1685, 560 
Edinburgh, Magistrates of, v. Aubrey, 950 
Edinburgh, Town of, v. Binny, 1698, 940, 941 
Edinburgh, Town of, v. Ley, 1664, 1299 
Edinburgh, Mags. of, v. Univ. of Edin- 
burgh, 1831, 346 


Edinburgh, Mags. of, v. University of 
Edinburgh, 1851, 933, 938, 952 
Edinburgh “Merchant Co. and Incorpor- 


ated Trades v. Heriot’s Hospital, 944, 952 
Edinburgh Royal Infirmary v. Lord 

Advocate, 1836, . . : 912 
Edinburgh Royal Infirmary v. Lord 


Advocate, 1861, . 439, 921, 922 

Edinburgh, Trades of, v. Governors of 
Heriot’s Hospital, 1836, 880, 925, 

Edinburgh Young Women’s Christian 
Institute, 1893, . 

Edmond v. Edmond, 1873, 


906 


938 
333 


x] 


PAGE 
Edmond v. Blaikie, 1866, . F on 41228 
Edmond v. Dingwall’s Trs., 1860, 1152, 
1209, 1255 
Edmond v. Gordon, 1828, ‘ 832 
Edmonston v. Edmonston, 1637, 102, 184 
Edmonstone v. Edmonstone, 1706, 180 
Edmonstone v7. Edmonstone, 1769, 499 500 
Edmund wv. Blaikie, 1860, 1182 
Edmunds v. Low, on 
Edmunds v. Waugh, . : i 703 
Edward v. Cheyne, 1888, 146, 250, 688 
Edward v. Sheile, 1848, . 1055 
Edwardes v. Hughes, 1890, 719 
Edwards v, Lewis. . 1047 
Edwards v. Countess of Warwick, 234, 240 
Edward’s Trs. v. Edward, 1891, 351 
Egbert v. Butter, : : 1218 
Egerton v. Forbes, 1812, SBy CAR tori? 


Eglinton, Ear] of, v. Eglinton, 186], 1015, 1361 
Eglinton, Ear! of, v. Montgomerie, 1842, 
441, 448, 518 


Eglinton 7. Montgomerie, 1847, 368 
Elborne v. Good, : 309 
Elder v7. Marshall, 1830, F 879 
Elder v. Watson, 1859, : 753, 1163 
Elder’s Trs. 7. Elder, 1894, ; : 406 
Elder’s Trs. v. Free Church of Scotland, 

alskew le ‘ : j ; ; 822 
Elder’s Trs. v. Free Church of Scotland, 

S92 ae : : : ‘ 314 
Elgin, Mags. Ae v. Morrison, 1882, 944 
Hleis v. Carse, 1670, . i ‘ a Lee 
Elias v. Black, 1856, 886, 988, 989, 

990, 994, 997, 1002 
Blibank v. Montolieu, 670 


Elibauk, Lord, x. Campbell, 1833, 485, 524, 566 


Elibank. Lord, v. Hamilton, 1827, 544, 1070 
Elibank, Lord, v. M ‘Kenzie, 171i, 211 
Elibank, Lord, v. Murray, 1835, 499 
Elibank, Lord, v. Newton, 1833, 541 
Flliot, 1803, : 521, 527 
Elliot wv. Bowhill, 1875, 621, 746, 792 
Elliot v. Currie, 1798, 544 
Elliot v. Elliot, 1698, 1089 
Elliot v. Elliot, 1792, 213 
Elliot vw. Elhot, 1813, 1084 
Elliot v. Merryman, . . : 985 
Elliot v. Earl of Minto, 1823, : ; Dod 
Elliot v, Pott, 1821, 513, 543 
Elliot v. Stair’s Trs., 1823, (a, TEAS, OUT 
Elliot’s Trs., 1894, . 822, 1182 
Eliott v. Wilson, 1826, : 993, 1000, 1001 
Elliot’s Trs. v. Karl of Minto, 1833, 1327 
Hlliot’s Trs. v. Waddell, 1879, 35 
Elhott’s Trs, v. Elliott, 1828, 1255 
Ellis 7. Eden, . 1207 
Ellis v. Maxwell, 8089, 703 
Ellis v. Scot, 1672, 894 
Ellis v. Watson, 1712, 182 
Ellison v. Airey, 700 
Elmesley v. Young, 765 


E]phinstone v. Burnett (Durno and Hunt- 


hall), 1850, . 518 
Elphinstone ». Keith, 1790, 1212 
Eltham, Tnhabitants of, v. Neree . 1040 
Emery v. England, 5 1074 
Emery ”. Hill, 950 


INDEX TO CASES CITED. 


PAGE 

ane 208, 239 
42, 51, 54, 59, 377, 378 
368, 1075, 1081 


Emslie v. Groat, 1817, 
Enohin v. Wylie, 
Erskine, 1850, 


Erskine v. Balfour- Hay, 1758, 503 
Erskine v. Carnegy, 1679, : 676 
Erskine v. Erskine, 1795, 1292, 1293 
Erskine v. Erskine, 1826, 1088, 1103 
Erskine v. Erskine, 1827, . . 754, 1074 
Erskine v. Erskine’s Trs., 1850, 189, 190, 402 
Erskine v, Earl of Kellie, 1873, 455 
Erskine v. Earl of Mar, 1829, 555 
Erskine v. Stephen, 1622, . 64 
Erskine v. Wemyss, 1829, . ; 1186, 1201 
Erskine v. Williams, 1843, 363, 367, 598, 659 
Erskine v. Wright, 1843, ‘ 803 
Ettles v. Robertson, IRS o 971 
Evans v. Craig, 1872, 1067 
Evans v. Crosbie, 333 
Evans v. Evans, 652 
Evans v. Helier, 810 
Evans v. Jackson, . : 1182 
Ewart v. Cottom, 1870, . 767, 777 
Ewen v. Ewen’s Trs., 1830, 180 


Mags. of Montrose, 1830, 
271, 283, 351, 918, 922 
251, 612, 700, 701 


Ewen v. 


Ewen v. Watt, 1828, 


Ewer v. Corbet, 985 
Ewing v. Denmeonds 1752, 1310 
Ewing v. Ewing, 1799, 677 
Ewin: v. Kwing, 1872, 618 


Ewing v. Ewing’s Trs., 1857, . : 598 
Ewing, Orr, Case, 1885, 51, 52, 53, 55, 58, 1278 
Ewing v. Miller, 1747, 446, 467, 769 
Ewing’s Trs., Crum, v. Bayley’s Trs., 1888, 745 
Hyre v. Marsden, . 1034 


Eyre v. Countess of Shaftesbury, 898 
Faichney v. Faichney, 1776, . 177 
Fairholme v, Fairholme’s Trs., 1856, . Lis 
Fairholme v, Fairholme’s Trs., 1858, . 67, 69 
Fairholme v. Fairholme’s Trs , 1859, . 1247 
Fairlie v. Fairlie, 1819, : 1083 
Fairlie v. Ferguson, 1827, . 961, 967 


Fairlie v. Neilson, 1821, LTS 2 T219N 1338 
Fairlie, Crs. of, v. His Heirs, 1630, 13038 
Fairlie’s Tr. v. Fairlie, 1860, : 298 
Fairservice v. White, 1789, 760, 768, 769 
Falconer, 1880, . ‘ 954, 1132 
Falconer v. Blair, 1629, 1314 
Falconer v. Dougal, 1664, 578 
Falconer v. Falconer, 1721, 391 
Falconer v. Falconer, 1855, 1157 
Falconer v. Hay, 1789, . 80 
Falconer v. King’s College of Aberdeen, 
1721-2, ; ‘ 391 
Falconer v. M‘Arthur, 1825, 675, 701, 787 
Falconer v. Macintosh, 1814, : 987 
Falconer v. Stephen, 1848, 400, 409 
Falconer v. Wright, 1824, 611 
Falkner v. Grace, ; , : == 1329 
Farmer v. Elder, 1683, 110, 1282 
Farquhar v. Campbell, 1628, SOM 
Farquhar v. Farquhar, 1838, “464, 492, 493 
Farquhar v. Farquhar, 1875, 334 
Farquhar v. Hamilton, 1842, 1288 
Farquhar’s Trs. v. Stewart, 1841, 1042 
Farquharson v, Farquharson, 1756, 760 


INDEX TO CASES CITED. xli 


PAGE 
Farquharson ». Farquharson, 1759, 475, 478 
Farquharson v. Farquharson, 1883, 333, 334 


Farquharson v. Farquharson’s Tr., 1866, 


552, 1327 
Farquharson v. Earl of Morton, 1828, 1009 
Farrant v, Blanchford, 1365 
Faulds v, Corbet, 1859, 886, ‘978, 994, 

998, 1003 
Fea v. Trail, 1731, 93, 94, 114 
Fearns v. Young, ‘1176 
Featherstonehaugh vw. F entwick, . ; 1047 
Fegan v. Thomson, 1855, 1238 
Fellows v. Mitchell, : F 1218 
Fenn v. Death, F 693 
Fenton v. Tecinon’ Ss Heirs, 1523, : 86 
Fenton v. Livingstone, 1859, 21, 60 
Fenton v. Scott, 1832, 1162 


349, 412, 587, 
605, 1317, 1327 


Fergus v. Fergus, 1833, 


Fergus’ Exrs. v. Gore, : : 971 
Ferguson, 1682, ; ; : i 343 
Ferguson, 1836, ‘ : ‘ 974 
Ferguson v. Cowan, 1819, Bee 106 
Ferguson v. Douglas, ; 53 
Ferguson v. Douglas, Heron, and Co. 53 
Ferguson v. Ferguson, 1663, i : 84 
Ferguson v. Ferguson, 1852, 495, 528 
Ferguson v. Ferguson, 1875, —. : 611 
Ferguson v. Ferguson, 1877, —. : 617 
Ferguson v. M‘Gachen, 1829, . 101 


Ferguson v. Menzies, 1830, 44, 1158, 1207 
Ferguson v. Murray, 1853, . 1246 
Ferguson v, Marjoribanks, 1853, 34, 53, 
915, 925, 950, 954, 1272 
Ferguson v. Munro, 1823, O27, 
Ferguson Bequest, 1879, 930, 13865 
Ferguson Bequest Fund v. Commrs. on 
Educational Endowments, 1887, . 924 
Ferguson’s Curator v. Ferguson’s Tr., 


1893,- . : , 427 
Ferguson’s Tr. v. Willis, N élsun, and 

Co, By IWekets kd 2 : 679 
Ferguson’s Trs., 1869, 5 —— 197 
Ferguson’s Trs. v. Hamilton, 1862, . 612 
Fergusson v. Fergusson, 1834, . 7 230 


Fernie v. Colquhoun’s Trs., 1854, 416, 
417, 423, 426 

Fernie v. M‘Guire, ; ‘ > dliliay:! 

Ferraby v. Hobson, . 5 j : 941 


Ferrie v. Baird, 1834, : ; 906, 907 
Ferrie v. Ferrie, 1849, 708, 783, 821, 1855 
Ferrie v. Ferrie’s Trs., 1863, 273, 200 
Ferrie v. Morehead, 1790, . 1071 


Ferrie v. Woodward, 1831, i , 538 


Ferrier v. Angus, 1876, 802, 804 
Ferrier v. Berry, IGE,  —< . 1218 
Ferrier v. Duke of Roxburgh, 1813, : 539 
Fetternear v. Semple, 1680, i : 602 
Fettes v. Gordon, 1825, . 65, 69, 1253 
Field v. Mostin, ; 751 
Fife, Earl of, v. Duff, 1828, 111, 1200, 1281 
Fife, Earl of, v. Duff, 1861, : 482 
Fife, Earl of, v. Duff, 1862, ; 532, 535 
Fife v. Fife, 1855, ; ‘ » 64,65 
Fife, Karl of, v. M‘Kenzie, 1797, ; 343 
Fife v. Nicolson, LoL; 3 753 


Fife’s Trs., Earl of, v. Wilson, 1859, 545 


PAGE 
Fife and Kinross acu Co. v. Deas, 

1859;0 840, 903 
Fillingham 0. Bromley, : : 601 
Finch vy. Finch, : : : 411 
Findlay v. Bickinire, 1779, ‘ : 190 
Findlay v. Calder’s Exrs., 1747, 5 119 
Findlay v. Macintyre, 1849, F 575 
Findlay v. Mackenzie, 1875, 457, 6: 28, 757 
Findlay and Others, 1855, 895, 899, 

1 136, 1260 
Findlay, epee and Co. v. Ord, 

1846, 1334 
Findlay’s Trs, v. M‘Onie, 1852, 1239 
Findlay’s Trs. v. Findlay, 1886, ‘405, 696 
Finlay v. Dymock, 1854, . . 1274 
Finlay v. Morgan, 1770, . ‘ : 109 
Finlay’s Trs., 1886, : 783, 823 
Finlayson, 1810, ; 974 


Finnie v. Commrs. of the Treasury, 1836, 
122, 232, 590, 838, 1028, 1082, 1033, 1034 


Fischer v. Earl of Seafield, 1822, i 44 
Fisher v. Dixon, 1833, ; ; 251, 260 
Fisher +. Dixon, 1840, . 124, 125 
Fisher v, Dixon, 1848, 147, 161, 165, PAX oS PAE 
Fisher v. Dixon, 1845, ; 195 
Fisher v. Fisher, 1844, : 152, 153 
Fisher v. Fisher, 1850, 152, 153 
Fisher v. Hepburn, . ‘ : ; 342 
Fisher v. Pringle, 1718, . 202 
Fisher’s Children v. Their ators and 
Curators, 1758, : : 3 897 
Fisher’s Trs. v. Dickson, 1843, ; 139 


Fisher’s Trs. v. 
Fisher’s Trs. v. 


Fisher, 1844, 136, 137, 607 
Fisher, 1850, 141, 152, 153, 


156, 157, 159 
Fitch v. Weber, ‘ 933 
Fleming v. Brook, ; 342 
Fleming v. Brown, 1861, . 1256 
Fleming v. Campbell, 1845, 975, 1188, 1210 
Fleming v. Craig, 1863, . 1276 
Fleming v. Fleming, ae : 743 
Fleming v. Fleming, 1800, 413, 475 
Fleming v. Howden, 1868, 556, 559 
Fleming v. Lord Elphinstone, 1804, 5 557 
Fleming v. Imrie’s Trs., 1868; : 993 
Fleming v. Settle, 1829, ; : : 1245 
Fleming v. M‘Lagan, 1879, : ‘ 823 
Fleming v. Martin, 1798, . : 713, 716 
Fletcher v. Fletcher, 1838, 5 1162 
Flockhart v. Kirk-Session of Aberlour, 
SCO c : 932 
Flowerdew, 1854, : 890, 1238, 1239 
Flucker v. Noble, 1836, . : 908 
Fogo v. Fogo, 1840, 440, 470, "482, 503, 
628, 913 
Foley v. Parry, : : 5 : 346 
Foley v. Wontner, . ; : 4 931 
Fonnerean v. Poyntz, ‘ : : 398 
Foord v. Foord, 1682, : : : 602 
Forbes, 1852, ‘ ; : mee DAch 
Forbes, 1879, . , ; : ; 686 
Forbes v. Ball, . : : : ; 346 
Forbes v. Burness, 1888, . ; : 559 
Forbes v. Campbell, 1845, 1116 
Forbes v Culloden, 1712, . : < 1069 
Forbes v. Dalziel, 1877, . : ‘ 923 
Forbes v. Drummond, 1772, 3 ; 198 


xli 


PAGE 
Forbes v. Eden, 1867, é 928 
Forbes v. Forbes, ; 3, 6, 11, 12, 13 
Forbes v. Forbes, 1756, . F 187 
Forbes v. Forbes, 1765, 1000 
Forbes v. Forbes, 1766, . : 1324 
Forbes v. Forbes, 1774, — . : : 86 
Forbes v. Forbes (Craigievar), 1816, . 518 
Forbes v. Forbes, 1833, 4 UGS 02 
Forbes v. Forbes, 1852, . : 5o, LOL 
Forbes v. Forbes’ Trs., 1882, . : 601 
Forbes v. ee 1635, : 1300 
Forbes v. EH. of Galloway’ s Trs., 1808, 896 
Forbes, Lord, v. Gammell, 1858, 509, 532 
Forbes v. Mags. of Glasgow, 1837, ; 940 
Forbes 2. Hunter, SHOT wee : 107 
Forbes v. Luckie, 1838, 649, 701, 784, 788, 842 
Forbes v. M‘Condach’s Trs., 1890, : 822 
Forbes v. Maitland, 1753, : F 567 
Forbes v. Morrison, 1844, F 1244 
Forbes v. Peacock, . 986, 1187 
Forbes v, Skene, 1757, . : : 447 
Forbes v. Trefusis, 1873, : : 448 
Forbes and Co., Sir W., v. Lord Duncan, 

1802.7 es 554, 1309 
Forbes’ Trs. v. Forbes, 1893, 318, 343, 580 
Forbes’ Trs. v. Mackintosh, 1822, 981, 1332 
Ford v, Ryan, . - 1154 
Ford and Sons v. Stephenson, 1888, 1335 
Ford’s Trs. v. Ford, 1884, F : 333 
Fordyce v. Bridges, 1842, é 55 
Fordyce ». Cockburn, 1827, ¢ “401, 402 
Fordyce, Presbytery of, v. Shanks, 1849, 937 
Fordyce v. Willis, . : : 261 
Forfeited Estates, Com. of, v. Mackenzie, 269 
Forlong v. Taylor’s Exrs., 1838, 390, 406 
Forman v. Burns, 1853, 1148, 1205, 1216 
Forrest v. Forrest, 1863, 609 865 
Forrest v. Wilson, 1858, . , ‘i 420 
Forrest’s Trs, v. Commrs. on Educational 

Endowments, 1884, 924 
Forrest’s Trs. v. Forrest, 1845, 492, 1010, 

1011, 1199 
Forrest's Trs. v. Rae, 1884. 372, 641 
Forrester v. Boucher, 1670, 64, 67 
Forrester v. Clerk, 1627, . ; 577 
Forrester v. Fotheringame, 1649, 1303, 1320 
Forrester v. Hutchison, 1826, 357, 457 
Forrester v, Robson’s Trs. 1056 
Forshaw v. Higginson, 1141 
Forster v. Hale, 1068 


Forsyth v. Fergusson, 1832, 444, 1010, 1199 
Forsyth v. Kilgour, 1854, 838, 1252, 1355 
Forsyth v. Turnbull, 1887, : : 334 
Forsyth’s Trs. v. Forsyth, 1872, 3 278, 399 
Forsyth’s Trs, v. M‘Lean, 1854, 573, 1057, 1058 
Fotheringham y. Ogilvie, 1797, . ‘ 426 
Fotheringham v. Saltoun, 1852, 1250, 1258 


Fotheringham’s Trs., 1873, : ; 225 
Fotheringham’s Trs., 1889, ; % 134 
Fortune’s Trs. v. Gillies, 1839, 1173, 1213 
Foulis v. Foulis, 1857, 648, 649, 822, 828 
Foulis v. Foulis, 1871, : 180 
Foulis v. Gilmour, 1672, . F : 602 
Fowke v. Duncan, 1770, . ; ‘ 784 
Fowler v. Fowler, 1869, . ; ; 509 
Fowlis v. Gilmour, 1672, . - : aly 
Fox v. Mackreth, 95, 989 


INDEX TO CASES CITED. 


PAGE 
Francis v. Brooking, F : : 671 
Fraser, 1837, . 1136, 1260 
Fraser, 1854, 1275 
Fraser v. Agnew, 1830, - Wee 
Fraser v. Bishop, 1638, "126, 133, 168 
Fraser v. Bowie, ; . ; 202 
Fraser v. Brown, 1707, .. : ; 686 
Fraser v. Byng, ; ; ‘ : 723 
Fraser v. Cameron, 1892, . 1245 
Fraser v. Fraser, ‘ : = dally 
Fraser v. Fraser, 1804, 1321, 1328, 
1324, 1328 
Fraser v. Fraser, 1810, .. : 835 
Fraser v. Fraser, 1826, 1210, 1361 
Fraser v. Fraser, 1827, . 5 URS 
Fraser v. Fraser, 1834, . F ; 271 
Fraser v. Fraser, 1854, 285, 512 
Fraser v. Fraser, 1879, . C . ssilis) 
Fraser v. Fraser’s Trs., 1883, . ; 817 
Fraser v. Fraser’s Trs. : 264 


Fraser v. Hankey, 1847, 992, 993, 995, 
997, 998, 1001, 1002, 1003, 1004, 
1046, 1049, 1259 


Fraser v. Hill, 1852, . ‘ ; 297 
Fraser v. Johnston's Trs., 1821, 43, 1145 
Fraser v. Lord Lovat, 1842, 510, 1090 
Fraser v. Lovat, 1852, F 1184 
Fraser v. Lord Lovat, 1854, 1311 
Fraser v. Mackay, 1833, 1287 
Fraser v. M‘Leay, 1882, . 1359 
Fraser v. M‘Naughton, 1829, . 1237 
Fraser v. Pattie and Tutor, 1847, . 1244 
Traser v. Rankine, 1835, . : : 146 
Fraser v. Rose, 1849, ‘ 301, 601 
Fraser v. Smith, 1776, 5 : . 343 
Fraser v. Steven's Trs., 1839, . 2 123i 
Fraser v. Spalding, 1812, 1309, 1315, 
1323, 1328 
Fraser v. Thorburn, 1855, . 3 . 1274 
Fraser’s Trs. v. Fraser, 1749, . ; 203 
Fraser’s Trs. v. Fraser, 1894, 1087 


Free Church Trs. 7. Maitland, 1887,. 389 
Free Church of Scotland v. Mather, 1887, 730 


Freemantle v. Bankes, é ‘ 398 
Freen v. Beveridge, 1832, 904, 906, 907, 
1210, 1361 
French v. Muirkirk Tron Co., 1797, 1202 
French v. E. of Wemyss, 1677, . : 64 
Frew v. Frew, 1828, 586, 726, 1074, 1828 
Frier v. Western Bank, 1855, ee 1355 
Frith v. Buchanan, 1837, . 122, 871 
Frog’s Crs. v. His ae ge 470, 609 
Frogley v. Phillips, . - 112 
Fullarton, 1833, a ‘ “ ee eZ9, 
Fullarton, 1834, ‘ 5 , 974 
Fullarton v. Hamilton, 1824, 452, 558 
Fullarton v. Kinloch, 1739, 5 SHG 
Fullerton v. Dalrymple, 1825, . : 538 
Fulton v. Blair, 1722, : : 431 
Fulton v. Fulton, 1864, . , 1218, 12911 
Fulton v. M‘Allister, 1831, 1155, 1183, 1232 
Fulton’s Trs, v. Fulton, 1880, 811, 816 
Fyfe v. Kedslie, 1847, 435, 756, 1043 
Fyfe’s Trs. v. Fyfe, 1890, 800, 802 


Fyffe v. Ferguson, 1842, . 5 : 878 
Fyffe v. Fyffe, 1841, 623, 626, 771, 
787, 794, 847 


INDEX TO CASES CITED. 


PAGE 
Fyffe v. Kerr, 1841, . ; : ; 701 


Gairdner v. Heirs of Dunnipace, 1744, 520 
Gairdner v. Primrose, 1744, F 497, 499 
Gairdners v. Royal Bank of Scotland, 1815, 686 
Galbraith v. Minister of Bo'ness, 1893, 941 


Galbraith v. Deans, 1685, : 80 
Galbraith v. Graham, 1814, ‘ ; 546 
Galbraith v. Smith, 1837, : : ; 930 
Gall v. Bird, 1885, . : : 270 
Galletly v. Macfarlane, 1843, : : 276 
Gallie v. Mackenzie, 1782, : ‘ 7438 
Galloway, 1802, ‘ : : 343 


Galloway v. Craig, 1861, 665, 1043 
Galloway, E. of, v. Kirk- ‘Session of Dalry, 


1810, 905, 931, 934 
Galloway v, Grant, 1851, : . 405, 1364 
Gammell v . Cathcart, 1849, : : 509 
Gardiner v. Spalding, 1779, ‘ : 210 | 
Gardner v. Gardner, 1880, ; : 186 
Gardner v. Davidson, 1802, 1302 
Gardner v. Hatton, . P : ‘ 407 
Gardner v. Lucas, 1878, . ; ‘ 274 
Gardner v. Marshall, : : : 671 
Gardner v. Ogilvie, 1857, . : 232 


Gardner v. Pearson, 1810, 
Gardner v. Stevenson, 1830,  . : 
Gardner v. Trinity House of Leith, 1845, 
840, 881, 901 
Gardyne v. Royal Bank of Scotland, 1851, 964 
Garland, ex parte, . 1334 
Garland v. Stewart, 1841, "63, 210, 1253 


1163, 1164, 1289 
1302 


Garnkirk, Lady, v. Grey, 1725, ‘ 87 
Garnock, "Viscount of, v. Heirs of Entail, 
1725 ; 5 530 
Gartshore v. Brand, 1683, : ‘ 676 
Garth v. Meyrick, . ; 5 : 733 
Garvey v. Hibbert, . ‘ 691 
Gauld’s Trs. v. Duncan, 1877, 718, 715 
Gavin v. Kirkpatrick, 1826, 5 dale, oy 
Gaywood v. M‘Keand, 18 28, < : 285 
Geddes v. Waddell, . : A 672 
Geils v. Geils, . f : 60 
Gemmil v. Gemmil, 1729, . : ; 117 
Genery v. Fitzgerald, ; 697, 703 
Gent v. Harris, . : ‘ : 671 
Gentle v. Aitken, 1826, 5 ; : 669 
Gerran v, Alexander, 1781, : ‘ 609 
Gibb v. Gibb, 1769, : » Ld, 1209 
Gibb v. Pitcairn, 1839, : ; 665 
Gibbon v. Johnston, 1787, ; ; 864 
Gibbs v. Lawrence, . : : : 342 
Gibson v. Bott, . ; ; ‘ : 584 
Gibson v. Gibson, 1869, . : : 52 
Gibson v. Hutcheson, 1872, : 432, 436 
Gibson v. Hutchison, 1892, ; : 432 
Gibson v. Pearson, 1833, . : . 1243 
Gibson v. Pott, 1813, ; : 4 175 
Gibson v. Reid (Hoselaw), 1794, 180, 1083 
Gibson v. Stewart, 1840, . ; : 301 
Gibson v. Wilkie, 1833, . . 1245, 1246 
Gibson-Craig v. Cochrane, 1841, : 662 
Gibson’s Trs. v. Ross, 1877, : : 630 
Gilbert, 1608, . F : 5 181 
Gilbert wv. Wetherell, ; F : 164 


Gilchrist v. Morison, 1891, ; : 1358 
Gilchrist’s Trs. v. Dick, 1883, . ~ L276 


xlii 
PAGE 
Gilchrist’s Trs. v. Gilchrist, 1889, ; 125, 
Gill v, Earl of Fife’s Trs., 1823, 1152, 1209 
Gill v. Shelley, . ; 5 387 


Gillespie v. Donaldson’s Trs, = 1831, 280, 
290, 725, 727 


Gillespie v. Gillespie, 1802, 131, 181 
Gillespie v, Gillespie, 1817, : : 267 
Gillespie v. City of Glasgow Bank, 1879, 

826, 1345 
Gillespie v. Marshall, 1802, 329, 584, 1162 
Gillespie v. Mercer, 1876, 413, 716 
Gillespie v. Robertson, 1824, 1269 
Gillet v. Peppercorne, : : : 992 
Gillies v. Gillies’ Trs., 1881, ; : 259 
Gillies v. Hutton’s Trs., 1855, . : 946 
Gillies v. Longlands, . 240, 241 


Gillies v. Maclachlan’s Reprs., 1846, 
886, 888, 992, 996, 997, 1000, 1004, 1365 
Gilligan’ v. Gilligan, 1891, ; : : 201 
Gillon and Co. v. Dunlop, 1864, “ 54 
Gillon’s Trs. v. Gillon, 1890, 1103, 1106 

Gilmour v. Cadell (Liberton Case), 1838, 
498, 507, 518 


Gilmour v. Campbell, 1821, . 1288 
Gilmour v. Gilmour, 1809, 153, 154 
Gilmour v. Gilmour, 1856, : : 532 
Gilmour v. Gilmour, 1864, ‘ x 564 


Gilmour v. Gilmour, 1873, 364, 962, 1268 
Gilmour v. Gilmour’s Trs., 1852, 1140 
Gilmour v. Gilmour’s Trs., 1855, 1013, 1016 
Gilmour v. Gordon (Craigmillar), 1853, 525 


silmour v. Lockhart, 1756, : ; 557 
Gilmour v. Mure, 1850, 1146 
Gilmour’s T'rs. v. Gilmour, 1856, : 1201 
Gilpin v. Martin, 1869, —. ; 295, 418 
Gittings v. M‘Dermott, . ; ; 758 
Glanville v. Glanville, : s , 690 
Glas v. Stewart, 1830, ; : : 977 
Glasgow, 1844, : ;  Jd34 
Glasgow Bank, “City” of, wv. . Parkhurst, 

1880, ‘ : 1172, 1261, 1350 
Glasgow Infirmary, 1887, . F : 924 
Glasgow Royal Infirmary v. Mags. of 

Glasgow, USS 923 
Glasgow’s Tr., Earl of, v. Earl of Glas- 

gow, 1872, . : 250, 674 
Glasgow’ 8 Trs. 3 Lord, Vv. Clark, 1889, 212 
Glasgow’s Trs. v. Glasgow, 1830, 584, 593 
Glass v,. Weir, 1821, . 970 
Glassford’s Trs. v. Glassford, 1864, 363, 

376, 513 
Glen v. M‘Turk, 1852, ; : 527, 528 
Glen v. Scales’ Tr., 1881, 1291, 1292 
Glen v. Stewart, 1874, : : ; 760 
Glencairn Peerage, 1797, . : ; 70 


rlendinning v. Walker, 1825, 599, 709 
Glendonwyn v. Karl of Nithsdale, 1662, 111 
Glendonwyn v. Gordon, 1873, 384, 476, 478 
Globe Insurance Co. v. Mackenzie, 1850, 969 
Globe Insurance Co. v. Murray, 1854, 963, 967 
Glover v. Brough, 1810, . : 6 340 
Glynn v. Locke, : . 1154 
Goblet v. Beechey,  . 875, 377, 397 
Goddard v. Stewart's Children, 1844, 
672, 673, 788 
Goldie v. Murray, 1753, . : ‘ 79 
Goldie v. Shedden, 1885, . , 280, 399 


xliv 


PAGE 
Gollan v. Gollan, 1863, 284, 511, 512, 516 
Goodall v. Livingston, 1681, 130, 132 
Goodinge v. Goodinge, 5 ° 398, 399 
Goodman v. Goodman, 20 
Goodsir v. Carruthers, 1858, g91, 1202, 1238 
Goodtitle v. Pugh, . 763 
Goold, 1856, : : ; 5 TSS 
Gord vw. Needs, ‘ Wipes Y F F 395 
Gordon, 1854, . : . 1140 
Gordon v. i ee 1748, : : 986 
Gordon v. ‘Anderson, 1828, ; ; 291 
Gordon v. Cameron’s Tis., 1839, . 1281 
Gordon v. Campbell, 1729, ‘ : 871 


Gordon v. Campbell, 1842, 1245, 1339, 
1340, 1341 


Gordon v. Cheyne, 1824, 834, 847, 866 


Gordon v. City of Glasgow Bank, 1879, 1347 
Gordon v. Dewar, 1771, 548, 550 
Gordon v. Gordon, 1696, . : 174 
Gordon v. Gordon, 1731, . ; : 484 
Gordon v. Gordon, 1748, . ; : 539 
Gordon v. Gordon, 1749, 5388, 540 
Gordon v. Gordon, 1806, : 197, 214 
Gordon v. Gordon, 1811, 541, 542, 661, 1084 
Gordon v. Gordon, 1832, ; 262, 683 
Gordon v..Gordon’s Crs., 1748, : 470, 471 


Gordon v. Gordon’s Trs., 1866, 460, 487, 


491, 820, 836, 1009, 1199 


Gordon v, Gordon’s Trs. (I°yvie Case), 

1886, . ‘ 0 ; : —— O10 
Gordon v. Hay, 1777, ; , ; 500 
Gordon v. Howden, 1845, . , ; 297 
Gordon v. Howden, 1853, . F : 301 
Gordon v. King’s Advocate, 1750, . 538 
Gordon v. Macculloch, 1791, . 503, 562 
Gordon v. Maitland, 1757, 055, 1282 
Gordon v. Meldrum, 1628, : : 126 
Gordon v. Milne, 1780, .- 1294 
Gordon v. Mosse, 1851, . : : 488 
Gordon v. Murray, . : , : 672 
Gordon v. Murray, 1765, . : ; 281 
Gordon v. Petrie, 1682, . : 5 602 
Gordon v. Ross, 1741, 1283 
Gordon v. Scott, 1873, 1311 


Gordon’s Hospital v. Ministers of Aber- 
deen, 1831, . . 388, 880, 906, 925 
Gordon's Trs, v. Eglinton, 1851, 895, 898, 914 
Gordon’s Trs, v. Lord Vife’s Exr., 1862, 1060 
Gordon’s Trs. v. Harper, 1821, 100, 302, 
835, 849, 1264, 1266 
Gore, ex parte, . : 996 
Gourlay v. Wright, 1864, 132, 140, 1365 


Gourlay’s Trs. v. Ker ry 1857, 988, 993, 

995, 997, 1000 
Gourlie v. Dumbreck, 1710, 1148, 1205 
Govan v. Boyd, 1790, . 29, 33 
Govan v. Richardson, 1633, UES, SYNE 
Govan vw. Seton, 1812, 1313, 1327 


Gowan v. Bradley, 1845, . ‘ 61 


Gowan v. Pursell, 1822, "962, 684 
Grace, ex parte, , ; 1047 
Greno vw. Graeme’s Trs., 1869, 7 423 
Grafftey v. Humpage, : : c 765 
Granger v. Quick, 1878, . : : 800 
Graham, 1868, , : 5 ley 
Graham. OP Bannerman, 1822, ‘ : 860 
Grahem v. Bontine, 1837, : : 533 


INDEX TO CASES CITED. 


PAGE 

Graham v. Bontine, 1840, . : : 485 

Graham v. Denniston, 1792, ; ; 577 

Graham v. Duff, 1794, 1178, 1352 

Graham v. Forbes, 1829, . : 3 967 
Graham v, Countess of Glencairn, 1806, 

1084, 1292 

Graham v. Graham, 1779, 102, 184 

Graham v. Graham, 1827, . 1334, 1337 

Graham v. Graham, 1834, 155, 848 


Graham v, Graham, 1850, . , ; 107 
Graham v. Graham’s Trs., 1850, 554, 971, 1186 
Graham v. Graham’s Trs., 1863, a 593 
Graham v. Hope, 1807, 627, 760, 808, 810 
Graham v. Earl of Hopetoun, 1798, . 207 
Graham v. Hunter, 1828, . 553 
Graham v. Hunter’s Trs., 1831, 887, 1167, 
HB VAS es: 
Graham v. Keble, 1813, 888, 1150, 1176 1206 


Graham v. Keble, 1820, . : 39 
Graham v. Keble, 1830, ‘ : : 39 
Graham v. Kilgour, 1829, : piles} 
Graham v. Lang, 1850, 1354 
Graham v M‘Nab, 1822, . 1212 
Graham v. M‘Queen, 1711, 1286, 1295, 1298 
Graham v. Marshall, 1860, 1236, 1244, 

1247, 1248 
Grahim v. Montrose, 1685, 5 274, 841 
Graham v. Murray (Balgowan), 1848, 523 
Graham v. Pollock, 1848, . ‘ ; 301 


Graham v. Stewart, 1831, . : 1351 
Graham v. Stewart, 1855,. 1008, 10138, 1016 
Graham v. Mags. of Stirling, 1847, . 950 
Grabam v, Wight, 1850, . : 553 


Graham’s Trs. v. Boswell, 1830, 1184 
Graham’s Trs. v. Graham, 1868, 642, 1087 
Grahame v. Grahame, 1813, : 536 
Grahame v. Grahame, 1816, . 357, 458 
Grahame v. Grahame, 1825, ; 770 
Grahame v. Grahame’s Crs., 1793, 536, 1292 
Grant, 1790, . : ; ; 954 
Grant v. Anderson, 1840, ‘ : ; 739 
Grant v. Baillie, 1869, 1174 
Grant v. Brook, 1882, . 2 718 
Grant v. Campbell’ s Reps., 1764, : 902 
Grant v. Cowe, 1887, : 597 
Grant v. Dyer, 1813, : ; 370, 603 
Grant v. Findlay, 1845, . C 978 
Grant v. Fyffe, 1810, "696, 698, 780 
Grant v. Gibson-Craig, 1829, 5 1246 
Grant v. Girdwood, 1820, . LSS 
Grant v. Grant, 1679, : : 3 130 
Grant v. Grant, 1757, : ; , 76 
Grant v. Grant, 1794, ; ‘ ; 784 
Grant v. Grant, 1846, 359, 389 
Grant v. Grant, 1851, . 317 
Grant v. Grant’s Trs., 1859, 75, 106, "182, 568 
Grant v. Grant’s Trs., 1876 ‘ : 822 
Grant v Gunn’s Trs., 1833, 130, 169, 440, 
692, 769 
Grant v. Seaton, 1811, . : : 585 
Grant v. Macqueen, 1877, . ; 922 
Grant v. Morren, 1893, 332, "334, 835 
Grant v. Murray, 1852, . : 1032, 1033 
Grant v. Stoddart, 1849, 288, 399, 412, 
413, 723 
Grant v. Sutherland, 1754, el293 
Grant v. Sutherland, 1756, : cel292 


INDEX TO CASES CITED. 


PAGE 
Grant v. Tytler (Burdsyards), 1826, . 518 
Grant’s Tr. v. Anderson’s Tr., 1866, 


701, 708, 786 | 


Grant’s Trs. v. Grant, 1862, 
319, 829, 406, 440, 718, 760 


Grant's Trs. v. Ritchie’s Exr., 1886, . 344 
Grant’s Trs. v. Shepherd, 1847, 284, 400 
Graves v. Dolphin, . : : 299 
Gray, Baroness, 1870, 1078, 1102, 1107 
Gray, Lord, ; 5 891 
Gray v. Ballegerno, 1678, : : 276 | 
Gray v. Binny, 1879, 1359 


Gray v. Cockburn, 1711, : 577 
Gray, Lord, v. Dundas, 1856, 890, 1238, 1239 
Gray v. Gray, 1835, 588, 177, 1208 


Gray v. Gray, 1872, . : 4 190 
Gray v. Gray’s Trs., 1813, : . 173 
Gray v. Gray’s Trs., 1877, : : 620 
Gray v. Gray’s Trs., 1878, 472, 478 
Gray v. Haig, 1159 
Gray v. M‘Caul, 1738, 1284 
Gray v. Panton, 1708, ; : j 209 
Gray, Lord, v. Paterson, 1854, 1354 
Gray v. Skinner, 1854, : : ‘ 545 


Gray v. Walker, 1859, 204, 237, 1146, 

1290, 1860, 1364 
Gray v. Wardrop’s Trs., 1851, 2 61052 
Gray’s Trs. v. Robertson, 1863, 


224, 227, 239, 244 


Grey v. Stewart, 1753, —. : 978 
Great North of Scotland Railw ay Co. 4. 
Gauld, 1863, ; : e 207, 1854 
Green v. Gascoyne, ; . : j 313 
Green 7. Howard, . ‘ 3 : 398 
Green v. Marsden, . : c ; 838 
Green v. Spicer, ; : 300 
Greenhill v. Aitken, 1824, ; ; 667 
Greenhill v. Aitken, 1826, . ; 4 185 
Greenhill v. Ford, 1824, . : : 685 
Greenhill v. Ford, 1826, . F : 89 
Greenoak v. Greenoak, 1870, . ; 423 
Greenock v. Greenock, 1736, . 84, 468 


Greenock Banking Co v. Smith, 1844, 755 


Greenock, Mags. ‘of, v. Commrs. on Edu- 
cational Endowments, 1888, . : 924 
Greenwood v. Greenwood, 5 : 733 
Greenwood v. Sutcliffe, 7 js 358 
Gregorson v. Macdonald, 1842, . 1354 
Gregory, . 7 ; 793 
Gregory U. ‘Anderson, : ee LZ10 
Gregory’s Tr. v. Alison, 1889, 68, 697, 


758, 765, 775, 777, 804, 815, 816, 1035 


Greig v. Christie, 1837, . : : 865 
Greig v. Greig, 1854, : ; = LSI 
Greig v. Greig, 1872, ‘ " : L7a 


Greig v. Johnston, 1833, 3808, 348, 440, 
623, 624, 798 


Greig v. Malcolm, 1835, 640, 717, 872 


Greig v. Moodie, 1889, 1031 
Greig v. Wemyss, 1670, . ‘ A 685 
Greig’s Trs. v. Greig, 1854, 587, 605 
Grierson v. Grierson, 1843, : 3 299 
Grierson v. Miller, 1852, 1096 
Grierson v. Ramsay, 1780, . : 224 
Grierson v. Wallace, 182), 672, 1290 
Griesback v. Fremantle, . 3 240 
Grieve or Dingwall v. Burns, 1871, 1284 


| Grindlay v. King, 1853, 


xlv 
PAGE 

Grieve v. Amos’ Exrs., 1835, 887, 1175, 
1216, 1223 
Grieve’s Trs. v. Bethune, a 762, 838, 1251 
Griffiths v. Evans, . : 347 
Grimstone, ex parte, . : 239 
Grindlay v. Drysdale, 1833, 837, 888 


Grindlay v. Grindlay’s Trs., 1853, 
224, 227, 232, 239 
402, 1188 
Guest v. Willasey, E : 290 
Guild v. Glasgow Educational "Endow- 


ments Board, 1887, bs . 1169, 1208 
Guild’s Trs. v. ‘Guild. 1872, . ‘ 616 
Gunn v. Gordon’s Trs., 1854, . : 586 
Gunn v. Gunn's Tr., 1833, ; ‘ 141 
Guthrie, 1845, . ; ; 5 al rirl 
Guthrie, 1880, . ; : : : 201 
Guthrie v Dunber 1821, : 1043 
Guthrie v. Fairweather, 1853, 1150, 1206 
Guy v. Sharpe, ‘ 391, 734 
Hacket v. Gordon, 1673, . 1351 
Hadden v. Haliburton, 1676, 1300 
Haddoway v. Inglis, 1673, 4 ; ars 
Hagart v. Hagart, 1834, . : : 576 
Hagart v. Robertson, 1834, : : 977 
Haggart v. Vans Agnew (Sheuchan), 1820, 516 
Haig v. Haig, 1857, . : : 484, 746 
Hailes v. Darell,-:  . ; : : 751 
Haiuingv. Young, 1808, . : 3 125 
Hairstens’ Factor v. Duncan, 1891, . 372 
Halbert v. Dickson, 1851, . : et 229 
Halbert v. Dickson, 1857, . : j 87 
Halcomb, 1853, : ; 1271 
Halcro v. Somervill, 1626, é - 122 
Haldane v. De Maria, 1812, : : 297 
Haldane v. Haldane, 1766, : é 556 
Haldane v. Hutchison, 1885, é 677 
Haldane’s Trs. wv. Sharp’s Drs 1890, . 761 


Halden v. Rhymer, 1707, . 905, 935 


Hales v. Margerum, . : . 1093 
Halket, Craigie, v. Craigie, 1817, ‘ 541 
Halkett v. Halkett’s Judicial Factor, 
1890, . 1262 
Hall et Gee, 1869, : ‘ot 1137 
Hall v. Cassio, 1726, : : j 533 
Hall w. Fisher, i : : : 384 
Hali v. Franck, ; 5 5 904 
Hall v. Harvey, 1891, : F ; 716 
Hall v. Hill, ; : 391, 734 
Hall w. Jones, ; ; : : 898 
Hall v. Thomson, 167 5, 1299 
Hall's Trs. v. Hall, 1854, = 19526 
Halley v. Gowans, ‘1840, 893, 894 


Halliburton, 1884, . : ; 457, 757 


Halliday, 1869, : 718, 719 
Halliday ~. Maxwell, 1802, : 356, 459 
Halliday v. Morison, 1857, : ; 267 
Halliday’s Exrs., 1886, ; : 874 
Hambleton v. Hambleton’ s Trs., , 1863, 1196 
Hamilton, 1565, ; ; 7 2 ws 
Hamilbon, 1685, ‘ A : ‘ 902 
Hamilton, 1777, : : : : 262 
Hamilton, 1852, 1018 


Hamilton v. Bennet, 183 oe "342, 876, 588, 1313 
Hamilton v. Bonamy, 1765, % A 297 
Hamilton v. Bonar, 1677, . F F 101 


xlvi 


PAGE 
Hamilton v. Boswell, 1716, 92, 96, 114 
Hamilton v. Boswell, 1720, 148, 148 
Hamilton v. Bridges, 1832, ; : 982 
Hamilton v. Broun, 1839, 1053 
Hamilton v. Bruce’s Trs., 1857, . 1177 
Hamilton v. Minister, &c. of Cambuslang, 
Li2b =. : ; : ; : 931 
Hamilton v. Chancellor, 1833, 982, 985, 1000 
Hamilton v. De Graves, 1765, . : 694 
Hamilton v. Gibb, 1823, . ‘ - 1337 
Hamilton v. Gordon, 1724, 590, 1028, 1029 
Hamilton v. Hamilton, 1669, . . 269 
Hamilton v. Hamilton, 1714, . 469, 562 
Hamilton v. Hamilton, 1767, 99, 103, 1295 
Hamilton v. Hamilton, 1838, 712, 713, 807 
Hamilton v. Hardie, 1888, ; 875 
Hamilton v. Hawkins, 1113, 1193 
Hamilton v. Henderson, 1857, ~ L306 
Hamilton v. Lindsey-Bucknell, 1869, 512, 
516, 524, 529 
Hamilton v. Littlejohn, 1834, . el 
Hamilton v. Macdowall, 1815, 512, 513, 543 
Hamilton v. M‘Gie, 1828, . : : 845 
Hamilton v. Millar, 1830, . ; : 993 
Hamilton v. Moir, 1710, . 290 
Hamilton v. Viscountess Oxenford, 17, 541 
Hamilton v. Rattray, 1868, : ; 785 
Hamilton v. Western Bank, 1856, 1062 | 
Hamilton v. White, 1882, . i ; 278 
Hamilton v. Whitehead, 1833, VfL, 713 
Hamilton v. Wood, 1770, . , ; 92 
Hamilton v. Worley, a leHly 
Hamilton v. Wright, 1842, 835, "887, 991, 


998, 1045, 1050, 1051 
Hamilton, Duke of, v. Douglas, 1761, 102 
Hamilton, Duke of, v. Douglas, 1762, 455 
Hamilton, D. of, v. Douglas, 1779, 184, 
189, 560 
Duke of Hamilton, 1870, 
495, O19, 527, 528 
Earl of Selkirk, 


Hamilton 2. 


Hamilton, Duke of, v. 


1740, . c : 203, 914 
Hamilton, Mayor of, v. Hodsdon, 340 
Hamilton’s Crs., 1 749, , : ‘ 103 


Hannilton’s Exrs. v. Hope, : 

Hamilton’s Trs. v. Hamilton, 1879, 620, 
822, 1100, 1101 

Hanbury v. Hanbury, : : : 748 


Hanbury v. Kirkland, 1218 
Hand v, Anstruther, 1864, ‘ : 1312 
Handyside’s Trs. v. Scott, 1868, 891, 1238 
Hannah v. Guthrie, 1738, 573, 1057, 1059 
Hanson v. Keating, . ; ; 670 
Harcourt v. Seymour, 5 5 240 


Hardie v. Kay’s Trs., 1821, 
Hardie v. Kay’s Trs., 1823, 


749, 753 
119, 126 


Hardie v. Kirk-Session of Linlithgow, 
SOs : : ; 931, 932 
Harding v. Glyn, : : : 5 346 
Hardy’s Trs., 1871, . ‘ ‘ 333, 684 
Hardness v. Graham, 1163, 1165 
Hare, 1889, . 201, 561 
Hardman v. Guthrie, 1828, 585, 788, 1122 
Hardman v. Rouget’s Trs. : : 38 
Hargreaves v. Michell, . ; : 971 
Harland v. Trigg, : 338, 347 
Harley, ex parte, : : : : 280 


INDEX TO CASES 


CITED. 

PAGE 
Harmony, The, . F , ; : 8 
Harper, . a : j : 268 
Harper, 1833, ‘ . : 5 lal 
Harper v. Hayes, ‘ : ¥ : 980 
Harper v. Hume, 1850, : 7 e064 
Harrington v. Harte, : : i 774 
Harris v. Howie, 1893, ; ; 1276 

. Harrison and Others tae ose Chapel Case), 
1893, : 5) ee ale 
Harrison ¥. Harrison. : : : 1030 
Hari v. Tribe, . ; : : : 347 
Hartree, . , : ; : : 276 
Harvie v. Craig Buchanan, 1811, AT3, Ov 
Harvie v. Donald, 1815, . : : 609 
Harvie v. Reston, 1799, . : : 177 
Harvie v. Wink, 1847, : : ‘ 678 
Harvey v. Calder, . : : : 299 
Harvey v. Lacy, 1836, ‘ : 1354 
Harvey v. Ligertwood, 1872, . F 620 


Harvey’s Trs. v, Harvey’s Exrs., 1860, 
252, 735, 783, 13859 
Harvey’s T'rs. v. Harvey’s Trs., 1862, 260, 748 


Hastie v. Hastie, 1671, 1162 
Hastie v. Steel, 1886, : o loi 
Hastings, M. of, OF Hastings, 1844, 450, 557 


Hastings, Marchioness of, v. Marquis of 


Hasting’s Exrs., 1852, 42, 44, 861 
Haughton v. Harrison, . ? 700 

| Hawkins, 1848, : : c : 974 
Hawkins v. Graham’s Trs., 1800, ‘ 554 
Hawkins v. Hawkins, : ‘ : 763 
Hawkins v. Hawkins, 1843, 7 ‘ 202 
Hawkins v. Wedderburn, 1842, : 55 
Hawarden v. Dunlop, 1861, 875, 1062, 1272 


Hawarden, Lady, v. Dunlop, 1865, . 531 
Hawarden (Viscountess) v. Elphinstone’s 
Trs., 1866, 525, 5388, 556 


Hawthorn v. Gordon, 1696, : ; 87 
Hay, 1861, : : = 1276 
Hay v. Angus, 1795, 128, 129, 1042 


Hay v. Binny, 1861, . 884, 1155, ‘1175, 1183 
Hay v. Brown, 1825, : ee ay 
Hays v. Brown, 1883, é F ‘ 599 
Hay v. Cockburn’s Trs., 1850, 298, 1333 
Hay v.. Coutts’ Trs., 1890, . 5 130 
Hay v. Crawford, 1678, : 

Hay v. Hay, 1710, 


Hay v. Hay, 1758, ; % 469, 567 
Hay v. Hay, 1775, ; 1293 
Hay v. Hay, 1788, , é 454, 463 
Hay v. Hay, 1842, . : 0 ate 523 
Hay v. Hay (Seggieden), 1851, . 526 


Hay v. Morrison, 1838, 


Hay v. M. of Tweeddale, se ; 165, 558 
Hay v. Wood, 1781, : : 603 
Haynes v. Pochaat ‘ ; - 985 
Hay’s Trs, v. Hay, 1890, 786, 791, 803 
Hay’s Trs. v. Hay Miln, 1873, . 1187 


Heathcote v. Hulme, és ‘ : 
Hedderwick v. Campbell, 1740, . : 183 
Heggie v. Heggie, 1858, ; 
Heighington v. Grant, : , 
Helling v. Yead, : ‘ ; : 340 
Henderson v. Burt, 1858, 727, 728, 

730, 1862 
Henderson v. Campbell, 1783, . 5 101 
Henderson v, Dougall, 1841, 800, 1026 


INDEX TO CASES 


PAGE 

440, 624, 
1304, 1329 
Henderson v. Henderson, 1782, 140, 160, 256 
Henderson v, Henderson, 1791, . : 557 

Henderson v, Henderson (Earlshall Case), 
L815, 498, 517, 518, 520, 528 
Henderson v. Henderson, 1890, ; 641 
Henderson v. Henderson, 1893, 1276 

Henderson v, The Huntington Copper Co., 
UST oe : 887 

Henderson »v. M‘Culloch, 1839, 590, 

1028, 1042 
Henderson v, Mackenzie, 1836, . , 662 
Henderson v. Norrie, 1866, ‘ 
Henderson v. Sanders, 1634, . : 124 
Henderson v. Saughtonhall, 1683, . 130 
Henderson v, Selkrig, 1795, , 26 
Henderson v. Somerville, 1841, 1186, 1201 
Henderson v. Stewart, 1796, . ; 210 
Henderson v, Stuart, 1825, : 
Henderson v, Wilson, 1717, ; . 1800 
Henderson v. Wilson, 1803, é 38 


Henderson v. Hamilton, 1858, 


Henderson's Trs, v. Drummond’s Trs., 1831, 
850 
Henry, 1871, . : : 273 
Henry v. Grant, 1824, 808, 848, 1105 
Henry v. Watt, 1832, 443, 488 
Hepburn v. Brown, 3 : 667 
Hepburn v. Hepburn, 1663, : 183, 189 
Hepburn v. Hepburn, 1758, . : 521 
Hepburn ». Hepburn, 1860, ; : 478 
Hepburn v. Hepburn, ; é 144 
Hepburn v. E. of Hopetoun, 1732, , 514 
Hepburn v. Waughton, 1606, . ; 276 
Herbert v. Reid, ; 399 


Heriot’s Trs. «. Fyffe, 1836, 904, 907, 1196 
Heritable Securities Investment Associa. 
1893, 1162, 1166, 
1206, 1215, 1330 
Heron v. Espie, 1856, 205, 207, 1306 
Heron v. Heron, 1756, F , : 102 
Heron v. M‘Kie, 1741, .. ; : 102 
Heron v. Duke of Queensberry and Dover, 


tion v. Miller’s Trs. , 


IWR, f : 485, 546 
Herries v. Herries, 1806, . 692, 769, 1087 
Herries, Lord, v. Maxwell, 1878, : 216 
Herries Peerage, 1858, : F ; 90 
Herries, Farquhar, and Co. v. Brown, 


1838, 669, 672, 675, 788, 962, 963, 
965, 966, 1005, 1015, 1082 
Herries, Farquhar, and Co. v. Burnett, 
1846, : 967, 970 


Hethersell Vv. Hales, : ; ; . 1237 
Hewat v. Grant, 1867, ; 3 ; 797 
Hewats v. Robertson, 1881, ‘ : 622 
Hewat’s Trs. v. Smith, 1892, . : 674 
Hewit’s Trs. v. Lawson, 1891, 48, 61, 254 
Hewitt v. Foster, , 1218 
Hewitt v. Morris, . ‘ 1020 
Hiddlestone v. Goldie, 1819, : : 173 
Higginbotham v. Clyde Trs,, 1843, . 982 
Higginbotham’ s Trs., 1886, : 665 
Higgins v. Livingstone, 1816, 1219, 1236, 
1333, 1336 
Higgins v, Maxwell, ee 1300 


Hill, 1855, F : : 1276 
Hill v. Arthur, 1870, , : : 275 


CITED. xlvil 


PAGE 

Hill v. Burns, 1826, 283, 338, 918, 922, 
939, 951, 952 

Hill v, Merchant Company of Edinburgh, 
iH, 840 
Hill v. City of Glasgow Bank, 1879, 1348, 1350 
Hill v. Hill, 1755, 294, 419, 432 
Hill v. Hill, 1856, : “ : . 1249 
Hill v. Hill, 1872, 2 : : 202 


Hill wv. Hill's Tutors, 1866, 655, 810 
Hill v. Kinloch, 1856, : 1342 
Hill wv. Mitchell and Others, 1846, . 1189 
Hill’s Trs. v. Thomson, 1874, 352, 1104, 
1196 
Hinchcliffe v. Hinchcliffe, . ; : 747 
Hiscocks v. Hiscocks, : . ‘ 3894 


Hislop v. Hislop, 1811, 195, 197 


Hoare v. Osborne, ‘ 5 1030 
Hodge v. Fraser, 1740, —. : ; 96 
Hodge v. Hodge, 1879, . ‘ ‘ 201 
Hodgson v, Beauchesne,  . : P 13 
Hog v. Hog, 1791, ‘ : ; 206 
Hog v. Hog, 1800, . : - : 243 


Hog v. Lashley, 1791, 18, 21, 30, 31, 
119, 130, 183, 139, 142. 161, 169, 247, 256 


Hog v. Lashley, 1804, : ; 133 
Hogg v. Bruce, 1887, - , : 765 
Hogg v. Campbell, 1863, . : : 423 
Hogg v. Campbell, 1864, . : : 274 
Hogg v. Grieve, 1807, : - é 202 
Hogg v. Hamilton, 1877, . 5 : 239 
Hogg v. Hume, 1706, : : 64, 67 
Holford v. Wood, F ; ; ; 733 
Holloway v. Radcliffe, : : - 241 
Holmes and Campbell v. Cuninghame, 


IRSYhIhs : eee 509, 530, 531 
Holyman, ex parte, . » : 996 


Home v. Grierson, 1678, ; 1302 
Home v. Home, 1807. 797, 810 
Home v. Hunter, 1833, 908, 1277 


Home v. M‘Hardy, 1842, . : . 264 
Home v. Mackenzie, 1845, OOO: 
Home v. Menzies, 1845, 1225, 1228, 1229 
Home v. Pringle, 1841, 899, 891, 1224, 
1228, 1234, 1238 


Home v. Watson, 1757, . P 136, 760 
Home, Earl of, v. Bothwell, 1747, . 369 
Home, Logan, v. Logan, 1880, . 558, 570 


Home’s Trs., 1891, . F j F 786 


Home’s Trs. v. Ralston, 1834, 1244 
Honeyman and Wilson v. Rober tson, 1886, 668 
Hood’s Exrs., 1869, ; 588, 783 
Hook v. Hook, . 5 : : a ee! 
Hooley v. Hatton, ; 728, 724, 734 
Hope, 1858, .. : ; : : 248 
Hope, 1870, : ; : : 428 
Hope v. Dickson, 1833, : 247 
Hope v. Earl of Hopetoun, 1799, 551, 1327 
Hope v. Hamilton, 1851, . 3 : 981 
Hope v. Hope, 1856, 5 : : 891 
Hope v. Hope, 1884, ne leary 
Hope v. Moncrieff’s Tutor, 1833, : 977 
Horn v. Horn, . ; : : r 985 
Horn v. Stevenson, 1746, . : 5 107 
Horne v. Marquis of Breadalbane’s Trs., 

1835, . 5 : . 1285 


Horne v. Rennie (Balliliesk Case), 1887, 527 
Horne and Rose v, Ram, 1848, . » 1144 


xlviil INDEX TO 
PAGE | 
Horsbrugh v. Horsbrugh, 1848, 286, 


357, 575, 588, 722, 723, 725, 726, 
727, 729, 730, 734, 735, 810, 1176 


Horsbrugh v. Horsbrugh, 391, 413 
Horsbrugh’ SMES VW ralch, 1886, 1332 | 
Horseley v. Bell, 5 esis 
Horwood v. West, 347, 3418 
Hotham v. Sutton, . ; 342 
Houlditch v. Spalding, 1847, 611 
House v. Way, . 5 re 
Houston, Lady, v. Dunbar, 1742, 86, 87, €8 
Houston v. Duncan, 1842, 1238, 1215 
Houston v. Mitchell, 1877, : 2 629 
Houston v. Nicolson, 1756, 368, 1079, 1085 
Houston v. Shaw, 1711, : c 409 
Howarth v. Mills, 695 


Howat’s Trs. v. Howat, 1838, 229, 1019, 1147 


Howat’s Trs. v. Howat, 1869, 805 
Howden v. Crichton, 1815, F 414 
Howden v. Crighton, 1821, 140, 146 
Howden v. Fleming, . 525 


Glasfordsiced.) 9) 6 lente 


Howden v. 

Howden v. Howden, 1815, 193, 411 

Howden v. Howden, 1811, x 5 119 

Howden v. Porterfield, 1834, 552, 1078, 
1288, 1327 

Howden (Rocheid’s Tr.) v. Rocheid, 

1869, . 480, 515, 525, 526 
Howe, 1859, : ; . 974 
Howe v. Earl of Dartmouth, 1176, 1206 
Howe’s Trs. v. Ramsay, 1884, . 781 
Howes v. Goodlet Campbell 1758, 5. 1esyef!) 
Howie v. Merry, 1806, 183, 184, 285 
Hudson v, Hudson, 901 
Hughes, cx parte, 887 


429, 62), 
622, 792, 821, 822 


Hnghes v, Edwardes, 1892, 


Hughes v. Empsvn, 1151, 1207 
Hughes v. Evans, 1029, 1030 
Hughes v. Wells, 1092 
Hughes v. Wynne, 5 971 
Hughes’ Trs. v. Corsane, 1890, 201, 341 


Hughson v. Hughson, 1822, ; 203, 1310 


Humbie v. Hume, 1634, 684 
Humbie, Heritors of, v. Minister and 
Kirk-Session, 1751, 931 
Hume v. Hume, 1862, 14 
Hume v. Johnston, 1675, . 99 
Hume wv, Middlemass, 1836, ; 1062 
Hume v. Stewart, 1834, 406, 1252, 1258 
Humphreys v. Humphrey, : 323 
Hunt v. Hort, . ; 397 
Hunter v. Bowie; 182 9, : 3 : 979 
Hunter (Roughead’s Tr.) v. Dickson, 1831, 145 
Hunter v. Douglas, 1715, . 92 
Hunter v. Eccles’ Trs., 1856, 1100, 11038 
Hunter v. Kellie, 1834, : 492 
Hunter v. Nicolson, 1836, 3 598, 752 
Hunter v. Nisbet, 1839, . 461, 627, 762 
Hunter v. Smith, 1798, . ‘ 5 684 
Hunter’s Trs. v. Campbell, 1839, 662 
Hunter’s Trs. v. Carleton, 1865, 653, 701 


Huntley’s Trs. v. Hallyburton’s Trs., 1880, 1324 
Hurst v. Beach, 891, 398, 729, 734 
Huskisson v. Bridge, . ‘ ‘ 348 
Hutcheson’s Trs. v. "Hutcheson! 1886, 580, 589 
Hutchinson v. Morrit, 837, 889 


CASES CITED. 


PAGE 

| Hutchison and Co. v, Aberdeen Banking 
Cor, 183i ees 43, 1154 
Hutchison v. aRiineare 1822, Dai 
Hutchison v. Hutchison, 1872, 471 


Hutchison v. Hutohison’s Trs., 1842, 684, 685 


Hutchison v. Middleton, &c., 1830, 850 
Hutchison v. Skelton, 1856, 756 
Hutton v. Hutton, 1724, . ‘ 431 
' Hutton’s Trs. v. Hutton, 1847, . ; 612 
Hyslop v. Gordon, 1830, 65, 67, 69, 1253 
Hyslop v. Maxwell’s Trs., 1834, 591, 
778, 808, 1096 
Hynshaw v. Morpeth Corporation, 1040 
Inglis v. Bell, 1639, . 868 
Inglis v. Hamilton, 1733, : ; 186 
Inglis v, Harper, 1831, 289, 291, 385, 399, 412 
Inglis v. Inglis, 1781, . 86, 87 
Inglis v. Inglis, 1851, 532, 534 
Inglis v. Inglis, 1869, 760 
Inglis v. M‘Neil, 1892, ‘ 780 
Inglis v. Miller, 1760, 627, 758 
Inglis v. Mirrie, 1738, F 902 
Inglis v. Moncrieff, 1851, . 1052, 1053 
Inglis’ Trs. v. Breen, 1891, i 585 
Inglis’ Trs. v. Inglis, 1887, 3 250 
Ingram v. Steinson, 1801, . 274, 811 
Inland Revenue Commrs. v. Gordon’s 
Exrs , 1850, . » 12,49 
Innerarity v. Gilmore, 1840, 54, 852, 866, 871 
Innes, 1846, é . 974 
Innes v. Farquharson, 1692, : . 1082 
Innes v. Duke of Gordon, 1822, 214, 
1008, 1258, 1259 
Innes v. Innes, 1679, 627 
Innes v. Innes, 1728, ; 5s leey 
Innes v. Innes, 1828, 966, 976, 1356, 1357 
Innes v. Ker (Roxburghe Case), 1807, 519 
Innes v. Mordaunt, 1822, . : : 544 
Tones v. Reid’s Trs., 1822, 976, 1230 
Innes v. Russell, 1794, : 970 
Innes v. Sinclair, 1773, 1303, 13820 
Innes v. Tarbet, 1740, ; . 264 
Inverness, Mags. of, v. M‘ Intosh, 1824, 880 
Inverness, Presby. of, v. Fraser, 1823, 888 
Ireland v. Glass, 1833, 304, Sete 904, 1137 
Ireland v. Govan, 1765, . : 85 
Irish Charter School Society, 383 
Irvine v. Earl of Aberdeen, 1772, 532 
Irvine v. University of Aberdeen, 935 
Irvine v. Bannerman, 1844, 590, 594, 1027 
Irvine v. Irvine, 1851, 206, 245, 760 
Irvine v. Irvine, 1873, (als 77/2 
Irvine v. Kirkpatrick, 1363 
Irvine v, Lang, 1840, 409 
Irvine v. Maxwell, 1748, 1297 
Irvine v. Monimusk, 1626, ; 5 llstojl 
Irvine, Mags. of, v. Muir, 1888, 338, 931 
Irvine v. Skeen, 1707, : 434, 435 
Irvine v. Tait, 1808, . 183, 1008, 1259 
Irving v. Houstoun, 1803, . ; 837 
Irving v. Irving, 1694, 142, 169 
Irving v. Irving, 1701, 1217 
Irving v. Irving, 1744, 186 
Isaac v. Defriez, ‘ 773 


Jack v. Burnett, 1846, 5 338, 922 


INDEX TO CASES CITED. mx 
PAcE PAGE 
Jack v. Ferguson, 1878, 670 | Johnston v, Miller, 1847, : 143, 160 
Jack v. Jack, 1857, 179 | Johnston v. Newton, 1157, 1162, 1209 
Jack v, Jack, 1862, . 14 | Johnston x. Paterson, 1825, eo, 
Jack v. Lauder, 1742, : 460, 577 | Johnston v. Pettigrew, 1865, 274 
Jack v. Marshall, 1879, 140, 258, 259 | Johnston v. Scott, 1860, 1236 
Jack v. Rennie, . : 286 | Johnston v. Steele, 1733, ae 
yaaa v. Gourlay, 1836, 1079, 1162 | Johnston’s Cr. v. Johnston’s Tr., 1738, 
ackson v. Jackson, W225 890, 1239 
Jackson v. Wight, 1835, : i 890 | Johnston’s Tr. v. His Crs., 1738, 885 
Jackson’s Tr. v. Black, 1832, 1164, 1244,1289 | Johnston’s Trs. v, Johnston, 1891, 402, 
Jacques v. Chambers, 344 772, 785 
James, ex parte, 966, 1237 | Johnstone v. Irving, 1824, : 560 
James v. Dean, . 1047 | Johnstone, Hope, v. Hope Johnstone, 
James v. Downie, 1836, 1.38 1880, : ; 746 
Jameson v. Clark, 1872, 855, 1161, 1361 | Johnstone v. Beattie, ‘ 10 
Jameson v. Sharp, 1887, : 846 | Johnstone v, Beattie, 1856, 891, 1244, a 
Jameson v. Strachan, 1835, 608, 612, Johnstone v. Coldstream, 1843, . 147, 279 
684, 1082 | Johnstone v. Johnstone, 1839, 441, 446, 
Jamieson, 1872, ; 1187 448, 451 
Jamieson Vv Allardice, 1872, : 806 | Johnstone v, Beattie-Johnstone, 1867, 89 
Jamieson v. Leslie’s Tres. , 1889, 619, 1195 | Johnstone v. Lowden, 1838, 863, 883 
Jamieson v. M‘Leod, . 5 431 | Johnstone v. Martin, 1816, 102 
Jamieson v. Robertson, 1888, 1164, 1256 | Johnstone v. Wilson, 1822, 1173 
Jamieson v. Seaton, 1670, . . 1801 | Johnstone's Trs, wv. Johnstone, sSHUE 979 
Jankouska v. Anderson, 1791, . 39, 149 | Jolly ». Graham, 1824, 671, 1288 
Jardine v. Jardine, 1850, 329, 1044, | Jones v. Foxall, 1211, 1212 
1104, 1105 | Jones v. Lewis, 1156, 1209 
Jardine v. Lockhart, 1833, 552, 1287, Jopp v. Wood, . 12 
1310, 1826 | Jordan v Dickson, 1809, ; 784 
Jarvie v. Pearson, 1860, 342, 343 | Jordanhill wv. Edmiston, 1687, 1282 
Jarvie’s Trs., 1887, ; 669 | Joy v. Campbell, ots 
Jeffries v. Michel), . : : ; 751 | Justice v. Ross, 1829, 544, 968 
Jeffrey v. Aiken, 1826, 886, 988, 989, 
991, 992, 993, 994, 1000, 1004 | Kay uv. Kay, 1844, 141, 167 
Jeffrey v. Aiken, 1831,  . : . 1048 | Kay v. Miln, 1830, ; 1152, 1209 
Jeffrey v. Bathgate’s Trs., 1823, 1286 | Kay v. Wilson’s Trs., 1850, 1245 
Jeffrey v. Blair, 1789, - 1301 | Kay’s Trs. v. Stalker, 1892, 422 
Jeffrey v. Brown, 1824, : 1333, 13834 | Keating v. Keating, F ; ‘ 5 (tiie 
Jeffrey v. Campbell, 1825, : 667, 669 | Keddie v. Christie, 1848, . , . 432 
Jeffrey v. Ure, 1825, 1210, 1253, 1361 | Keech v. Sandford, 888, 1047 
Jenkins v. Gower, : 761 | Keggie v. Christie, 1815, : 262, 684 
Jenkins v. Jones, 977 | Keiller v. Thomson’s Trs., 1824, 337, 
Jerningham v. Herbert, 18 : 380, 381 
Jervey v. Watt, 1762, 124, 131 | Keiiler v. Thomson’s Trs, 1826, 381 
Jessop v. Watson, 233 Keily v. Monck, . 601 
Jeves v. Shadwell, . : 49 | Keir v. Bremner, 1839, 1302 
Joass v. Lord Banff, 1765, 103 | Keirie v. Nicolson, 1671, 211 
Johnson v. Johnson, . 670 Keith v. Logie’s Heirs, 1825, 214 
Johnson v. Johnson, 1176 | Keith v. Maxwell, 1795, . é ~ 909 
Johnston, Le, 44 | Keith’s Trs. v. Keith, 1857, 39, 127, 
Johnston v. M, of Annandale, 1727, 213 136, 145, 146, 147, 164, 165, 168, 
Johnston v. Mags. of Canongate, 1804, 942 oF 310, 312, ee 590, 770, 1023, 1027 
ys ochran 1829, 126, 133, | Kell v. Charmer, : : : 376 
ag * "141, 167, 849, 1807 | Kelland v. Douglas, 1863, 338, 918, 
Johnston v. Crawford, 1751, 896 : 922, 1128 
Johnston v. Crawford, 1855, 85 | Kelland wv. Irving, 1674, . ; 1299 
Johnston v. Goodlet, 1868, 1359 Kelly, Earl of, v. Duncan, 1725, 409 
Johnston v. Johnston, 1688, 289 | Kelly v. Kelly, 1861, 573; 58d, 1057 
Johnston v. Johnston, 1814, ; : 153 | Kelly v. Macindoe, 1858, : 981, 1332 
Johnston v. Johnston, 1840, 652, 654, | Kelly v. Powlet, 5 398 
702, 789 | Kelly v. Thomson, pe : e hs 
Johnston v, Johnston, 1841, 142 | Kemp v. Ferguson, 1802, . 286, 28 
Tees v. Johnston, 1875, 260, 599 | Kempt v. Watt, 1779, 520 
Johnston v, Johnston’s Trs., 1892, 1193 | Kendall v. Kendall, 342 
1880, . é 746 | Kenmore’s Trs., 1869, 412 
Johnston v, Kennett, 985 | Kennedy v, Allan, 1825, bs ae 609 
Johnston v. M‘Kenzie’s Trs., 1835, ‘297, 801 | Kennedy v. Arbuthnot, 1722, 183, 287 


| INDEX TO 


: PAGE 
Kennedy v. Bell, : : Bh fie Oy Wey Val 
Kennedy v, Bell, 1859, : 119 
Kennedy wv. Bell, 1864, . : 5 119 
Kennedy v. Crawford, 1841, 699, 702, 
707, 799, 851 
Kennedy v. Kennedy, , ; A 344 
Kennedy v. Kennedy, 1747, 204 
Kennedy v. Kennedy, 1829, . 1292 
Kennedy v. Kennedy, 1848, 151, 238, 
248, 1185, 1254 
Kennedy v. Kennedy, 1884, ; 50, 1208 
Kennedy v. Maclean, 1851, : 64 
Kennedy v. Ramsay’s Trs., 1847, 979 
Kennedy v. Rose, 1863, . 433 
Kennedy v. Earl of Ruglen and March, 
1762, : 70 
Kennedy v. Rutherglen, 1860, 890, 1239 
Kennedy v. Wightman, 1827, 1153, 1216 
Kennell v. Abbot, 889 
Kenney v. Brawne, : 1001 
Kenny v. Taylor, 1875, . 5 509 
Kennion v. Buchan’s Trs., 1880, 1095 | 
Kennoway v. Ainslie, 1752, 1068 | 
Kensington Hastings, 1040 
Ker, 1855, 5 1190 
Ker v. Cochrane, 1836, 552 
Ker v. Erskine, 1851, "192, wif 439 


Ker v. City of Glasgow Bank, 1879, 
1114, 1345, 1348 


Ker v. Graham’s Trs., 1827, 850, 976, 1182 


Ker v. Hotchkis, 1837, 268 
Ker v. Innes, , 362, 377 | 
Ker, Lady Essex, v. Innes, 446, 450, 

462, 465, 467 
Ker v. Justice, 1866, ’ : 668 
Ker v. Ker, 1747, 484 
Ker v, Innes Ker, 1808, 546 


Ker v. Lady Essex Ker’s Trs., 1829, 
27, 82, 190, 191 


Ker v. Duke of Roxburghe, 1831, 1288 
Ker v. Russell, 1838, 831, 1182 
Ker v. Thomson, 1736, 1820 
Ker v, Turnbull, 1758, 555 
Ker v. Young, 1745, . 343, 344, 339 
Ker, Ladies E. and M., v. Duke of Rox 
burgh’s Trs., 1815, : 186, 253 
Ker’s Trs. v. Justice, 1868, 615, 620, 
795, 1196, 1262 
Kermack v. Storie, 1831, ; 657 
Kerr v. Cochrane, 1836,  . 1327 
Kerr v. Fyffe, 1840, . ; 59 
Kerr v. Hastie, 1671, d 127 
Kerr v. Hay, 1708, 275 
Kerr v. Howison, 1708, 469 
Kerr v. James, 1858, 804, 1157, 1263 
Kerr v, M‘Arthur’s Trs., 1848, 
976, ue 998, 1357 
Kerr v. M‘Dowall, 1828, . ; 301 
Kerr v. Redhead, 1794, 544 
Kerr v. Reid, 1795, . : 90 
Kerr v. Thomson’ s Trs., 1865, 598 
Kerr. Ure, 1873, . 422 
Kerr v. Wood, 1830, 3 : 974 
Kerr’s. Trs. v. Moody, 1850, 1249 
Kibble v. Stevenson, 1830, 275, 692, 769 
Kidd v. Brown, 1828, 1246 


Kidd v. Kidd, 1848, . 27, 293, ‘401, 439 


CASES CITED. 

PAGE 
Kidd v. Kidd, 1868, 423, 602 
Kidd v. North, » 725 
Kiernan v. Campbell’s Tutors, 1866, 1327 
Kilgour v, Kilgour, 1845, 784 
Killilung Tenants, 1760, . 5 1294 
Kilpatrick v. Kilpatrick, 1841, 1062 
Kilpatrick v. Macalpine, 1793, 1113 
Kincaid’s Trusts, 671 
King v. Denison, ‘ 1030 
King v. Jaffray, 1828, 5 214 
King v. Earl of Stair, 1844, 533 
King v. Thom, . 1333 
King v. Wieland, 1858, 967 
Kinglassie, 932 
Kingsgrange, . 104 
Kingston v. Lorton, . : - 347 

Kinloch and Others, 1859, 944, 973, 
1181, 1190 
Kinloch v. Kinloch, 1678, . 760 
Kinloch v. Lundie, 1663, 578 
Kinloch v. Rocheid, 1800, . : . 13862 
Kinloch’s Exrs. v. Kinloch, 1811, 1307, 1309 
Kinloch’s Trs. 7. Kinloch, 1880, 582, 618 
Kinmond’s Trs. v. Kinmond, 1873, 580, 589 
Kinnear, . ; ‘ 198 
Kinnear, 1875, . 303, a 1017 
Kinnear v. Kinnear, 1877, 306 
Kinnaird, 1680, ‘ 896 
Kinnaird, Lord, v. Hunter, 1761, 531 
KGnniumond v. Rochead, 1739, ; 213 
Kinnynmond v. Cathcart, 1739, 213 
Kintore, Earl of, 1814, 1084 
' Kintore v. Earl of Kintore, 1886, , 250 
Kintore, Earl of, v. Lady Kintore, 1885, 125 


Kintore, Earl of, ». Lord Inverury (Kin- 
tore Case, 1861, 2 O23, b24, 526, 527 
Kintore, Lady, v. Earl of Kintore, 1884, 134 
Kippen v. Darley (Kippen’s Tr.), 1858, 
736, 737, 738, 742, 745 


Kippen v. Kippen’s Trs., 1871, 580 
Kippen v. Kippen’s Trs., 1874, 1359 
Kippen’s Trs., 1889, . 226 
| Kirk v, Eddowes, : : 392 

Kirkcaldy, Trs., &c. of the Prime Gilt Box 

of, 1859, : 954 
Kirkcudbright, Presbytery of, v. Blair, 

1742, : 406, 577 
Kirkland v. : Crighton, 1842, 1244, 1249 
Kirkland, 1848, . 974 
Kirkland v. Her Son, 1638, 677 
Kirkman v. Booth, . 1239 
Kirpatrick, 1853, ; 268, 1353 
Kirkpatrick v. Bedford (Sharpe’s faa) 

1878, ; . 286, 358, 581, 585, 726 
Kirkpatrick v. Bell, 1864, 1042 


Kirkpatrick v. 
Kirkpatrick v. 
Kirkpatrick v. 


Innes, 1830, 
Irvine, 18388, 
Irvine, 1848, 


: ee aG: 
55, 1281, 1282 
1247, 1248 


Kirkpatrick v. M‘Alpine, 1798, 1193 
Kirkpatrick v. Sime, 243 
Kirkpatrick’s Trs. v. Kirkpatrick, 1874, 

403, 413 
Kirkwood v. Keeling, 1842, 698, 763, 778 
Kirkwood v. Myles, ; : : 240 
Kirkwood v. Patrick, 1847, 285, 1068 
Knight v. Boughton, 221, 348 


Knight 7. Knight, , 687 


INDEX TO CASES CITED. lth 


PAGE 
Knight v. Knight (Jordanstone), 1842, 525 
Knight v. Marjoribanks, . ¢ : 991 
Knight v. Robertson, 1798, : , 96 
Knight v. Robinson, 1786, ; : 97 
Knights v. Atkins, . F : ‘ 234 
Knox v. Irvine, 1760, 1792 


Knox v. M‘Kinnon, 1888, 1168, 1171, 

1176, 1205, 1208, 1224 
Knox v. Martin, 1850, : ; . 1062 
Knox’s Trs. v. Knox, 1869, ‘ 5 580 


Kyle v. Allan, 1832, : : 271, 1258 
Kyle’s Trs. v. White, 1857, : 3 850 
Lacey, ex parte, . 989,.992, 994, 995 
Ladbrooke, ex parte, . : ; ¢ 980 
ee 6348 Sh ok OR cm Sn, 902 


Laidlaw, 1882, , 
Tiaidlaw v, Newlands: 1884, 
Laing v. Barclay, 1865, 
Laing v. Bruce, 1838, 
Laing v. Robertson, 1859, . 
Laing’s Trs. v. Sanson, 1879, . ; 641 
Laird v. Kirkwood, 1763, . , mei, AS) 
Laird v. Laird, 1855, 888, 1050, 1150, 
1174, 1206, 1213 

Laird v. Laird, 1858, 1046, 1174 
Laird v. Miln, 1833, 881, 882, 904, 1277 
Laird and Co. v. Laird and Rutherord, 

1884, : ‘ , 1056 
Lake v. D. Lambert; : ; ; 882 


. 882, 1141 
428, 822, 1262 
642, 651, 793, 797 
264, 400, 409 

‘ 44 


Lamb v. M‘Donald, 1793, . . 1295 
Lamb v. Montgomery, 1858, 7 47, 252 
Lamb v. Ritchie, 1837, Fa, wn Ales 
Lambert v. Lambert, . 587, 1316 
Lamington v. Lamington, 1625, : 93 
Lamington v. Moor, 1675, : : 610 
Lamond v. Lamond, 1776, , . 769 
Lamond’s Trs. v. Croom, 1871, 1166 
Lamphier v. Despard, : 340 

L’Amy v. Nicolson’s Trs., 1850, 707, 
804, 1252 

Lanark, Mags. of, v. Trs. of Battiesmain’s 
Mortification, 1852, at 940, 951 
Landales v, Landale, 1752, - ; 109 
Landon v, Hooper, F 1183 
Lane v. Debenham, . F ; F 899 
Lane v. Green, . F ‘ i 691 
Lang v. Brown, 1867, 423, 669 


Lang v. Mags. of Dumbarton, 1813, : 986 


Lang v. Lang (Overton), 1838, 496, 493, 
517, 518, 523, 526 
Lang v. Lang’s Trs., 1889, 273, 275, 399 
Lang v. Pugh, : : ; é 361 
Lang v. Whytel: aw, 1809, ; : 5 401 
Lang’s Trs. v. Lang, 1885, 258, 422, 475 
Langham v. Sandford, : : 398 
Langston v. Ollivant, 1173, 1206, 1209 
Lapsley v. Grierson, 1845, . ; 64 

Largo, Hospital of, v. E. of Wemyss, 1680, 
945, 11382 
Lashley v. Hog, 1800, ‘ : 128 
Lashley v. Hog, 1804, 3, Helios, Way, ayy 
Lashley v. Moreland, 1809, é : 41 

Lasswade, Heritors of, v. St. Cuthberts, 

1844, . E 5 . . 5 5 
Latta, 1880, 1197 


Lauder v. Lauder’ Ss Trs. ; 1851, 1137, 1260 


PAGE 
Lauder v. Miller, 1859, 890, 1238, 1239 
Lauder v. Orr, 1853, 1025, 1060 


Lauderdale, E. of, v. E. of Fife, 1830, 
852, 972, 1130, 1273, 1356 

Lauderdale, E. of, w. His Heirs of Biel, 
WSO, o ; 550 


Lauderdale, EK, of, v. Royle’s Exrs. , 1830, 
598, 640, 695 
Lauenville v, Anderson, . ; : 13 
Laurie v. Laurie, F : ; A 975 
Law, in re, a bey 
Law v. Humphrey, 1875, 1164, 1243 
Law v. Law, 1553, F 150, 156 
Lawrie v. Donald, 1830, . F 55D 
Lawrie v. Edmond’s Trs., 1816, . 126, 136 
Lawrie v. Gordon, - F : ; 1281 
Lawrie v. Lawrie, 1854, . ‘ ‘ 524 
Lawrie v. Lawrie, 1859, . ; j 279 
Lawrie v. Lawrie’s Trs., 1830, . : 191 
Lawrie v. Lawrie’s Trs., 1892, . 5 lle 
Lawrie v. Macghie, 1763, . : : 558 
Lawrie v. Reid, 1712, : : ‘ 285 
Lawrie v. Spalding, 1764, . . ‘ 510 
Lawrie’s Trs. v. Lawrie, 1843, . : 413 
Lawson, 1863, j 1188 
Lawson, 1864, 1190 
Lawson v. Copeland, ; : . 1149 
Lawson v. Ford, 1866, : ; ; 399 
Lawson v. Gilmour, 1709, . 96 
Lawson v. Imrie, 1841, "668, ‘598, 624 
Lawson v. Lawson, 1777, 119, 126 


Lawson v. Leith and Newcastle Packet 
Co., 1850, . : 85 


Lawson v. M‘ Dougal’s s Crs. ; 1738, 1284 
Lawson v. Stewart, 1827, . 370, 627, 765, 
767, 809 
Lawson v. Walker, 1845, 1192 
Lawson’s Trs. v. Lawson, 1890, 326, 580 
Leake v. Rendall, . : : ; 398 
Lear v. Leggat, . : : ; 300 
Learmonth © v. Paterson, 1858, 1239 
Learmonth v. Shearer, 1866, ‘ : 851 
Learmonth v. Sinclair’s Trs., 1878, 1312 
Lechmere v. Lavie, . : : ; B47 
Leck v. Gairdner, 1855, .. . t 830 
Leckie v. Leckie, 1776, F ; 419 


Leckie v. Leckie, 1854, 964, 1059, 1062, 
1063, 1069, 1237 


Leckie v. Renny, 1748, 1123 


Lee v. Donald, 1816, . ; : 864, 868 
Lee v. Pain, . . 882, 391, 727, 732, 734 
Lee, Lady, v. Lee, 1698, . : 1084 
Leeds, Duke of, v. E. of Amherst, 1159 
Leeming, : 3 : 239 
Lees v. Wilson, ‘1808, ; 125, 197 
Lefroy v. Flood, : : : : 347 


Le Maister v. Bannister, : : i 347 


Leighton v. Leighton, 1867, 650, 653, 806 
Leighton v. Russell, 1852, 142, 146 
Leiper v. Cochrane, 1822, . : ‘ 271. 
Leitch v. Leitch, 1829, : : : 476 
Leith v. Lord Banff, 1741, 1293 
Leith v. Hay, 1811, . : : s 45 


Leith v. Leith, 1848,. 27, 29, 183, 185, 
292, 401 
661, 1084, 1085 
. 191, 198, 199, 402 


Leith v. Leith, 1862, 
Leith v, Leith, 1863, 


Iu INDEX 


PAGE 

Lennock’s Trs, v. Lennock, 1880, 1102 

Lennox v. Linton, 1663, . : : 77 
Leny v. Leny, 1860, 489, 1008, 1089, 

1028, 1199 


Leslie, 1814, 905, 935 
Leslie v. Baillie, : 1255) 
Leslie v. Dick, 1710, . : : 3 488 
Tueslie v. Leslie, 1742, F : ; 558 
Leslie v. Leslie, 1747, : : : 180 
Leslie v. Leslie, 1752, 3 : : 500 
Leslie v. Leslie, 1774, : F 466 
Leslie v. M‘Leod, 1870, 1 285, NEAL 
Leslie v. Orme, 1799, 542, 544 


Lethbridge v. Thurlow, ; é 747 
Leven, Earl of, v. Montgomery, 1683, 188 


Leven and Melville, Earl of, v. Cart- 
wright, 1861, 385, 480, 485, 508, 1005 
Lewis v. Laurie, 1736, : F ‘ 560 
Lichfield v. Baker, ‘ ‘ AAs 
Liddard v. Liddard, 346, 347 


Liddle v. Kirk- Sot of Bathgate, 1854, 
841, 931, 932, 950, 951, 953 


Liddle v. Wilson, 1855, 102, 1006, We 56 
Lillie v. Lillie, . : P 174 
Lillie v. Riddell, 1741, 470, 609 
Lincoln v. Wright, . ~ 149 
Lindores, Lord, v Stewart, 1714, 548, 1287 
Lindsay, . : : é : : 954 
Lindsay, 1849, . ' : ‘ : 973 | 
Lindsay, 1857, . : 974 | 


* Lindsay v. Earl of Aboyne, 1842, 497, 
502, 509, 

Lindsay v. Anstruther’s Trs., 1827, 391, 
125, 726, 727, 139 
1362 
1068 


Lindsay v. Balgonie, 1627, ; 

Lindsay v. Barmcotte, 1851, ~) L062: 
Lindsay v. Dott, 1807, 563, 608, 609 
Lindsay v. Giles, 1844, 299, 966, 1069 
Lindsay v. University of Glasgow, 1794, 1292 


Lindsay v. Lindsay, 1819, . : 3 180 
Lindsay v. Lindsay, 1847, . 1130, 1185 | 
1274 


Lindsay v. Oswald, 1867, . 486, 497, 499, 519 
Lindsay v. Lothian, 1685, . 349, 677 
Lindsay’s Crs., 1714, . : 185 
Lindsay’s Curator v. City, of Glasgow 
Bank, 1879, ; : . 1348 
Lindsay’ s Trs., 1885, . : 802, 820 
Lindsay’s Trs. v. Lindsay, 188v, 326, 


816, 1195 
Lingen v. Sowray, . : ; : 241 
Linplum Case, . 455, 462 


Littledale’s Trs. v. Le rd Advocate, 1 1882, 49 


Littlejohn v. Weir, 1695, . ; . 91 
Livesay v. Livesay, . ; 1072 
Livingston v. Goodall, 1683, ; i 178 
Livingstone v. Livingstone, 1864, 392, 730 
Livingstone v. Livingstone, 1886, , 620 
Livingstone v. Menzies, 1705, . ; 188 
Livingstone v. Lord Napier, 1757, —. 469 
Livingstone v. Lord Napier, 1765, —. 562 
Livingstone and Denholm, . . : 844 
Lobley v. Stocks, ; ‘ : é 729 
Lock v. de Burgh, . : : 221 
Lockhart v. Denham, 1811, : 6 498 
Lockhart v. Lockhart, 1761, : . 1080 
Lockhart v. Lockhart, 1839, : é 582 


TO CASES 


516, 520, 521 | 


CITED. 


PAGE 
Lockhart v. Lockhart, Castlehill, 1841, 528 


Lockhart v. Lockhart, 1853, 1077 
Lockhart v. Macdonald, 1837, 441, 447 
Lockhart v. Ross, 1814, . : : 624 
Lockhart v. Scott, 1858, j 788, 804 
Lockhart v. Wingate, 1819, é ‘ 966 
Lockwood’s Trs. v. Falconer, 1866, 635, 650 
Lockyer v. Savage, . 6 3 i 300 
Logan v. Campbell, Oe 0 F : 180 
Logan v. Galbraith, 1665, 93,114 
Logan v. Logan, 1823, 293, 410 


Logan v. Logan (Fingalton), 1839, 502, 504, 564 
Logan v. Meiklejohn, 1843, 904, 905, 
OPN 1114, 1118, 1120. 1121 


Logan v. Stevens, » 1035 
Logan v. Wright, 1831, . ’ 385, 393 
Logan’s Trs. v. Ellis, 1890, : : 817 
Londesborough, Lord, v. Somerville, . 584 
Long v. Dennis, ; : é : 371 


Lord v. Colvin, 1860, 231, 308, 312, 314, 
590, 775, 777, 1027, 1034, 1201 


Lord v. Colvin, 1865, 40, 61, 63, 123, 

590, 775, 777, ‘1027, 1034 
Lord v. Godfrey, Po IG 
Lord v. London City, 1040 
Lord v. Sutcliffe, : : : : 729 
Lord Advocate v. Galloway, 1884, 432, 437 
Lord Advocate v. M‘Neill, 1866, 1042 


Lord Advocate v. Methven’s Exrs., 1893, 1095 
Lord Advocate v. Royal eae of 
Edinburgh, 1861, . : ; 838 
Lothian v. Willison, I, : : 538 
Loudon v. Tailors of Ayr, 1891, : 949 
Loudon v. Loudon, 1811, . 47,186 
Loudon v. Murray, 1752, . ; . 1294 
Louson’s Tr, v. Dickson, 1886, . ‘ 822 


Lovat v. Fraser, 1842, ‘ 1017 
Lovat, Lord, v. Fraser, 1866, 1247, 1290 
Lovat, Lord, v. Fraser. 1884, 837, 455 
Lovat, Lord, v. Fraser, 1885, 1078 
Love’s Trs. v. Love, 1879, ; F 806 
Loveday v. Hopkins, . : : : 762 
Low, 1865, 3 z : ‘ 958 
Low v. Low’ salinges 1877, : : 429 
Low’s Exrs., 1873, . 5 351, 413, 922 
Low’s Exrs. v, City of Glassow prteare 

ISAS 1346 
Low’s Trs. v. Whitworth, 1892, Hips 7ASit 
Lowden’s Trs. v. Lowden, 1881, 3 663 
Lowfield v. Stoneham, , : , 398 
Lowndes v. Douglas, 1862, Sy Un UB: 
Lowndes v. Lord Stamford, ; ; 220 
Lowrie v. Borthwick, 1683, ; f 560 
Lowson v. Ford, 1866, 277, 278 


Lowson v. Young, 1854, 145, 185, 247, 248, 845 
Lowther v. Lowther, 7 999, 995 
Lowthian v. Aglionby, 1801, : : 89 
Lowthian v. Ross, 1797, . 1306 
Lucas’ Trs. v. Beresford’ s Trs., 1892, : 1353 
Lucas’ Trs. v. The Lucas Trust, 1881, 821 
Ludquhaim v. Haddo, 1632, 1048, 1049 
Lumsden v. Buchanan, 1865, ; 1344 
Lumsden v. Lumsden (Auchindoi), 1840, 524 
Lumsden v. Peddie, 1344 
Lundy v. Sinclair, 1718, 1283 
Lushington v, Boldero, : : 543 
Luss, Lady, v. Inglis, 1678, 85, 86, 87 


. - 


INDEX TO CASES CITED. 


PAGE 
Lyall v. Paton, . : : : : 8 
Lyle v. Falconer, 1842, 1145 
Lyle v. Lyle, 1842, . : 871 


Lynedoch v. Ouchterlony, 1827, 903, 
904, 1113, 1159 


Lynedoch v. Ouchterlony, 1832, 900, 
IRDA, TOA) 
Lyon v. Gray, 1751, ‘ : 627 
Lyon v. Lyon’s Crs., 1724, 674 
Lyon v, Sibbald, 1828, 1231 
Maberly and Co., 1834, . : : 59 
Mabon v. Christie, 1844, . : ~ £230 
Macadam v. Martin’s Tr., 1872, ; 830 
Macalister v. Ferguson, 1842, 1009 
Macalister v. Macalister, 1865, . ‘ 552 
Macalister’s Exrs. v. Macalister’s Trs. 


1834, «. A 5 82, 53, 59 
MA calister’ Sebrsyv: Macalister, 1851, 662 
M‘Allister’s Trs. v. M‘Allster, 1833, 584, 593 


M‘Allan v. Alexander, 1888, 3 680 
M‘Alpine, 1883, ‘ 581, 710, 798 
M‘Andrew v. Reid, 1868, 102 


Macara v. College of Aberdeen, 1786, "95, 

917, 925, 953 
Macara v. Wilson, 1848, . ; z 108 
M‘Arthur v. Jamieson, 1825, . 5 409 
Macarthur v. Macbrair, 1844, . z 297 
M‘Aslan, 1841, : , 954, 1134 
M‘Aslan v. Glen, 1859, .. : ; 42) 


M‘Aulay v. Bell, 1712, 13255146 
Macaulay v. Renny, 1803, : ; 882 
M‘Auley v. Watson, 1636, ; : 115 
M‘Brair v. Maitland, 1736, 5 5 eel 
M‘Call v. Dennistoun, 1871, : 7 715 


M‘Caskie v. Cameron, 1840, 5 5 938 
M‘Caul’s Crs. v. M‘Caul, 1745, . 5 1292 
M‘Caw v. M‘Caw, 1787, . . 118, 152 
M‘Clelland v. Bank of Scotland, 1857, 
847, 1063, 1067 
a 53: 
TID PAU, YA 
Maccomie’s Exrs. v. Strachan, 1760, 1290 
M‘Cormack v. Barber, 1861, 338, 773, 
794, 1105 
M‘Courtie v. Blackie, 1812, 698, 780 
M‘Cracken v. Pearson, 1821,  . F 179 
M‘Cuaig v. M‘Aulay, 1836, 1155, 1232 


M‘Clymont v. Hughes, 1827, 


M‘Cubbin v, Venning, 1859, 56, 1358 
M‘Culloch v, Forman, 1851, 889, 1121 
M‘Culloch v. M‘Crackan, 1857, . 4 267 
M‘Culloch v. M‘Culloch, . ; : 304 
M‘Culloch v. M‘Leod, 1731, 469, 562 
M‘Culloch v. Maitland, 1788, . ; 92 
M‘Culloch v. Wallace, 1846, : : 902 
M‘Culloch’s Trs., 1892, : ; 643 
M‘Diarmid »v. MDi armid, 1828, ‘ 264. 
Macdonald v. Bryce, . $ 309, 1034 
Macdonald v. Cuthbertson, 1890, : 276 
Macdonald v. Doig, 1793, . 685 
Macdonald v. City of Glasgow Bank, 

S/o aes 1348 
Macdonald v. Laing, 1794, : ; 69 
Macdonald v. Lockhart, 1836, 1078 


Macdonald v. Lockhart, 1842, 
Macdonald v. Loudoun, 1855, 


li 


PAGE 
M‘Donald v. M‘Donald, 1808, . - 129 
Macdonald v. Macdonald, 1846, 3 — 1162 
M‘Donald v. M‘Donald, 1875, . : 522 
M'‘Donald v. M‘Donald, 1876, 253 
M‘Donald v. M‘Donald, 1877, Pe LO 
Macdonald v. Macdonald, 1889, . 3 434 
M‘Donald v. M‘Donald’s Trs., 1875, . 1105 
Macdonald, Lord, v. Macdonald, 1832, 1081 
Macdonald, Lord, v. Macdonald, 1835, 1311 
M‘Donald v. M‘Grigor, 1874, 1050, 1108 
Macdonald v. Mackinnon, . a . 74, 569 
M‘Donald v. M‘Lachlan, 1831, . : 612 
Macdonald v. Place, 1821, 984, 1031 


Macdonald v. Scott or Hall, 1893, 425, 

663 720, 1355 
M‘Donnell v, Reynolds, 1824, 1326 
Macdougal v. Wilson, Sue 132, 139 
Macdougall, 1853, 1184 
Macdougall, 1878, . é 923 
M'‘Dougall v. City of Glasgow B ink, 1879, 683 
Macdougall v. Macdougall, 1866, 635, 


654, 698, 780, 781 
Macdougall v. Macdougall’s Crs., 1801, 93 
M ‘Dougall’s Crs. v. M‘Dougall, 1804, 754 
M‘Dowal v. M‘Dowal, 1789, 954, 1132, 1270 


M‘Dowal v. Milligan, 1825, - 976, 981 
M‘Dowall v. Gordon, 1833, : : 753 
M‘Dowall v. Kelton’s Crs., 1742, : 103 
I‘Dowall v. M‘Gill, 1847, . Z 394, 624 
M‘Kachern v. Campbell’s Trs., 1865, 583, 589 
M‘Elmail v. Lundie’s Trs., 1888, ; 806 
M‘Ewan v. M‘Ewan, 1842, 1162, 1181 
M‘Ewen v. Campbell, 1857, . 1236 
M‘Ewen v, City of Glasgow Bank, 1879, 1345 
M‘Ewen v. Pattison, 1865, 184, 323, 
358, 366, 461 
M‘Ewen v. Thomson, 1793, : : 202 
Macey v. Shurmer, . : BAT 
Macfadyen v. Macfadyen’ s Trs., 1882, 250 


Macfarlane, 1857, ; 1146 
Macfarlane v. B uchanan, 1779, 3 3 102 
Macfarlane v. Cranstoun, 1823, 590, 969, 
1027, 1353 
1259, 1279 
F 1162 
1062, 1066 


Macfarlane v. Donaldson, 1835, 
M‘Farlane v. Finlay, 1825, 
Macfarlane v. Fisher, 1837, 


Macfarlane v. Watt, . 3 : 394 
Macfarlane’s T'rs. v. Henderson, 187 8, 337 
Macfarlane’s Trs. v. Oliver, 1882, : 260 


Macfarquhar v. Mackay, 1869, . n 435 


M‘Gaan v. M‘Gaan’s Trs., 1883, 1164 
M‘Gennis v. Rooney, 1891, ‘ 3 50 
Macgeorge, 1856, ; ; ‘ 1274 
Macgil sbon v. Mac: gibbon, 185 i. 418 


M‘ Giloniet’ s Trs. v. M‘Gilchrist, 1870, 225 
Macgill v. Law, 1798, 535, 1080, 1083 
Maevill v. Macgill, 1798, . : ‘ 90 
M ‘Gill v. Oxenford, 1671, . 256 
Maegilivray v. Souter, 1860, 107, 442, 493 
M Ginty v, M‘Alpine, 1892, 680 
M‘Gowan v. Jaffray, 1842, : 318, 361 
Macgowan v. Robb, 1864, 563, 609, 

700, 986, 1358 
M‘Gown v. M‘Kinlay, 1835, 860, i091 
M‘Gown’s Trs. v. Robertson, 1869, . 713 
Macgregor v. Brown, 499, 501 


liv INDEX TO CASES 
PAGE 
M‘Gregor v. Forrester, 1835, ee 610 
Macgregor °. Gordon, 1864, 444, 45 
487, 490, 40007 1188 
M‘Gregor v. Hunter, 1850, 1153, 1338 
Macgregor v. Macdonald, 1843, 669, 1082 
M ‘Gregor v. Stirling, 1 1832, 977 
MS Gregor’ Ss Drsav yl Gregor, 1820, 667 


M‘Gregor and Fraser v. Macandrew, 


WSsis c 847 
M‘Grigor v. Hamilton (Bardowie), 1845, 525 
M‘ Growther v. Hill, 1822, 5 IBY 
Macharg v. Blane, 1760, 38 


M‘Innes v. M‘Allister, 1827, 39, 258, 
583, 585, 733, 1010, 1012, 1016, 1199 


Macintosh v. Gibson, : 672 
M‘Tntosh v. M‘Intosh, 1812, 548, 1185 
M‘Intosh v. Primrose, 1685, : 207 
M‘Intyre v. Fairie’s Trs., 1863, 382, 773 
M‘Tntyre v. M‘Crie, 1809, . : 930 
Macintyre v. Macfarlane’s Trs., 1821, 

279, 290, 726 
M‘Intyre v. M‘Intyre’s Trs., 1865, 127, 134 
Mackay v. Ambrose, 1829, 1060, 1065 
Mackay v. Dalrymple, 1798, 539 
Mackay v. Davidson, 1831, : : 173 
Mackay v. Ewing, 1867, 329, 348, 1196 
M‘Kay v. Fowler, 1744, 127, 133, 168 
Mackay v. Mackay, 1783, . 1286, 1295 


Mackay v. Mackinnon Campbell’s Trs., 

WS, 560, 1281 
M‘ Kay V. Robertson, 17 25, 180, 760 
Mackellar v. Balmain, 1817, . 886, 988, 993 


M ‘Kellar v. M‘ Kellar, 1861, . 263, 264, 267 
Mackellar v. Marquis, 1840, 6U8, 686 
Mackenzie, 1628, : . 91, 114 
Mackenzie et al., 1872, 1137 
Mackenzie v. Bennet, 1688, 276 
Mackenzie v. Bradbury, . 319 
Mackenzie v. Brodie, 1859, 1042 
Mackenzie v. Catton, 1870, 561 
Mackenzie v. Dickson, 1840, 635 
Mackenzie v. Gillanders, 1853, 102 
Mackenzie v. Gillanders, 1894, 1095 
Mackenzie v. Gordon, 1839, 835, 836 
Mackenzie v. Grieve, 1828, 1057, 1272 
Mackenzie v. Hanbury, 1846, 1355 
Mackenzie v. Holt’s Legatees, 1781, 698, 
701, 712, 780 
Mackenzie v. Kinminity’s Cr., 1750, . 602 
Mackenzie v. M‘Donald, 1736, 269, 880, 884 
Mackenzie v. Mackenzie, 1818, . 470, 508 
Mackenzie v. Mackenzie (Newhall), 

1823, . : 0 : : : 516 
Mackenzie v. Mackenzie, 1824, 541 
Mackenzie v. Mackenzie, 1847, ; 1303 
Mackenzie v. Mackenzie, 1849, 975, 1287 
Mackenzie v. Mackenzie, 1868, . 225 
Mackenzie v. Mackenzie, 1886, . j 855 
Mackenzie v. Mackenzie's T'rs., 1873, . 251 
Mackenzie 7. Mackenzie’s Trs., 1877, 310, 


313, 416, 424, 429 


Mackenzie of Redcastle’s Crs. v. His 
Children, 1795, 671 
Mackenzie v. Robertson, 1668, 128 
Mackenzie v. Sharpe’s Trs., 1877, : 452 
Mackenzie v. Smith, 1861,. 967, 970 
Mackenzie v. Stewart, 1751, 546 


CITED. 


PAGE 

Mackenzie v. Thomson, 1846, 972, 1210, 
i 1253, 1361 
Mackenzie's Trs. v. M‘Dowall, 1852, 590 
Mackenzie’s Trs. v. A. Mackenzie’s Trs., 317 
Mackenzie’s Trs. v. Mitchell, 1875, 324 
M‘Kersie v. Mitchell, 1872, F 1364 
Mackie v. Dunbar, 1628, 872, 1359 
|. Mackie v. Gloag’s Trs., 1884, 427 
Mackie v. Mackie’s Trs., 1883, 665 
Mackie v. Mackie’s Trs., 1885, 1101 
Mackie’s Trs. v. Mackie, 1875, 890 

Mackilligin and Others v. Mackilligin, 

1855, 5 574, 911, 912, 1127 
Mackinnon v. Macdonald, 1765, . 74, 569 

Mackinnon v. Mackinnon, 1756, 74, 


559, 568 


Mackinnon’s Trs. v. Reeeiver in Bank- 


ruptcy in England, 1892, - 1195 
Mackintosh v. Gordon, 1845, 610, 614 
Mackintosh v. Mackintosh (Lamancha), 

1310, 132 
Mackintosh v. Mackintosh, 1812, 607 
Mackintosh v. Mackintosh, 1855, 1013 
Mackintosh v. Mackintosh, 1870, F 1323 
Mackintosh v. Macqueen, 1829, . 101 
Mackintosh v. Ross, 1873, . 445 
Mackintosh v. Townsend, . 25 
Mackintosh v. Williamson, 1849, 1184 
Mackintosh v. Wood, 1872, 798 


Mackintosh’s Trs. ~. "Mackintosh, 1852, 
949, 1210, 1242, 1357 


M‘Knight v. Irving, . 195 


Macknight, 1875, : 1268 
M ‘Lachlan v. Bennet, 1826, 1297 
M ‘Lachlan v. Campbell, 1823, 668, 676 
M‘Lachlan v. Rob, 1831, . 53 
Maclachlan v. Meiklam, 1857, 57, 1147, 1156 
Maclaine v. Maclaine, 1807, 517 
Maclaine v. Maclaine, 1845, 1084 
Maclaine v. Maclaine, 1852, 380 
M‘Lane v. Roberton, 1825, 987 
M ‘Laren v. Howie, 1869, : 143 
M‘Laren v. Menzies, 1876, 274, 399 
Maclauchlan v. Campbell, 1757, 356, 459 
Maclauchlane v. Maclauchlane, 1807, 86, 87 
M‘Laurin v. Stafford, 1875, : 1359 
M‘Laverty v. M‘Laverty, 1864, . 316 
M‘Lay v. Borland, 1876, . 65, 817 
Maclean, 1889, 806 
M‘Lean, 1892, 914 
M ‘Lean v. M‘Lean, 1105 
M‘Lean v. M‘Lean, 1849, 107 
Maclean v. Maclean, 1891, 402 
Maclean v. Maclean’s Trs, 1861, 293 
Maclean v. Richardson, 1834, ; 1056 
Maclean v. Soady’s Trs., 1888, 1169, 1208 
Maclean’s Trs. v. Henderson, 1880, 923, 
924, 938 


: : 306 
. 337, 690, 691 
93, 94, 112, 114 
Gibson and Others, 


Maclean’s Trs. v. Maclean, 
Maclehose v. Bogles, 1815, 
M‘Leish vy. Rennie, 1826, 
M‘Leish’s Trs. v. 
1841, . ‘ 
M‘ Leish’ s Trs. v. “M‘Leish, 1841, ‘590, 914, 
942, 943, 953, 1025, 1028, 1125, 1132, 1191 
M‘Lelland v. Bank of Scotland, 1857, 
964, 1062, 1237 


1038 


INDEX TO CASES CITED. lv 


PAGE 
M‘Telland v. Shaw, . i 591 
M‘Leod v. Cunninghame, 1841, 1162 


M‘Leod v. M‘Kenzie, 1827, : : 966 
Macleod v. Macleod, 1828, 425, 484, 
1013, 1097, 1200 
Macleod’s Trs., 1871, ‘ ‘ 413, 1322 
M‘Leod’s Trs. v. M‘Leod, 1875, ; 333 
M‘Leod’s Trs. v. M‘Luckie, 1883, 332, 334 


M‘Lure v. Baird, 1807, : : 979 
M‘Master v. Dickson, 1834, ; : 55 
Macmaster v. Stewart, 1834, ; 56 | 


M ‘Michael v. Queensberry’ s Exrs., 1829, 204 


M‘Michan v. M‘Michan’s Trs., 1839, TEN 
M Millan v. Armstrong, 1848, . 1114, 
1192, 1198, 1225 
M‘Millan v. Campbell, 1834, . 482, 844, 


961, 965, 966 
M ‘Millan y, Free Church Assembly, 1862, 840 
M‘Millan v. M‘Millan, . 3 ¢ 672 
M‘Millan v. M‘Millian’s Exrs., 1814, 207 
Macmillan v. Macmillan, 1850, 279, 293, 631 
M‘Millan v. Tait, 1775, 
M‘Morine v. Cowie, 1845, . : : 
M‘Murray v. M‘Murray’s Trs., 1852, 124, 
125, 126, 132, 139, 140 


1159, 1220, 1228 
Macnair v. Macnair, 1791, 304, 306, 338, 772 
M'‘Neight v. Lockhart, 1843, 85, 86, 88, 96,113 
M‘Neil v. M‘Dougall, 4 : , 434 
Macneil v. Macneil’s Tra., 1826, 484, 

673, 1012, 1097, 1200 


M‘Neill v. Blair, 1835, .. > L058 
M‘Neill’s Trs. v. Campbell, 1872, : 795 
M‘Nicol v. M‘Dougal), 1889, . : 436 
Macnicol v. Macnicol, 1814, 208, 1306 


M'‘Nicol v. M ‘Nicol, ‘ 
M‘Nicol’s Executrix v. , M‘Nicol, 1893, 1196 


M'‘Nish wv. Donald’s Trs., 1879, 619, 641 
M‘Niven v. Peffers, 1868, 1048 
Maconochie, 1857, . ‘ 5 likekes 
Maconochie v. Greenlee, 1780, ‘ 426 
Macphail and Son v. Maclean’s Tr, In 1887, 1335 
Macpherson, 1840, 11299113825 1275 
Macpherson, 1894, . 5 3.46, 826 
Macpherson v. Mackintosh, 1773, 1351 


Macpherson v. Macpherson, 1839, 660, 1013 
Macpherson v. Macpherson, 1841, . = 1258 
Macpherson v. Macpherson, ] 1843, 1085 
Macpherson v. Macpherson, 1846, 661, 889 
Macpherson v. Macpherson, 1852, 60, 229, 
1010, 1012, 1020, 1199 
Macpherson v, Macpherson, 185 5, 273, 861, 862 


Macpherson v. Macpherson, 1857, 1160, 1162 
Macpherson 7. Stewart, : . 1034 
Macpherson v. Tytler, 1850, : 38 
M‘Pherson’s Trs. v. Watt, 1877, 993, 995 
Macqueen v. Nasmyth, 1831, F ; 660 | 
Macrae v. Macrae, 1836, . ; : 269 | 
Macrae v. Macrae, 1839, . ; ; 965 | 
M‘Rath v, Alexander, 1712, : 4 601 | 
Macreadie v. Macfadzean, 1752, 624 


M‘Taggart’s Rep. v. Robertson, 1834, 301, 908 
M‘Target v. M‘Target, 1829, . . 903 


1282 | 
53, 54 | 


M‘Nab v. Spittal, 1797, . ; : 344 | 
Macnab 7. Whitbread, ; : F 347 
IMNairs 590, 1027 
Macnair v, Broomfield, 1830, 1153, 


PAGE 
Mactavish, 1787, : F 672 
M‘Tavish v. Lady Saltoun, "1821, 5 55 
M‘Whirter v. Latta, 1889, ‘ > L276 
M‘Whirter v. Miller, 1744, ; ; 872 
M‘Vean v. M‘Vean, 1864, ; =) e062 
Madden v. Currie’s Trs., 1842, . ‘ 607 
Mahon v. Savage, . 5 773 
Main v. Lamb, 1880, | 423, "469, 563 
Mainwaring, Inve, . : : : 664 
Mainwaring v. Beevor, . 5 : 703 
Mair v. Thom’s Trs., 1850, 1158 
| Maitland v. Cockerell, 1827, 878, 1238 
Maitland v. M‘Dermaid, . ; ; 702 
| Maitland v. Maitland, 1815, 175, 179 
Maitland v. Maitland, 1757, 1282, 1284 
Maitland vy. Maitland, 1843, 136, 148, 
160, 253, 257, 770 
Maitland v. Maitland, 1864, 692, 771 
Maitland v. Maitland, 1877, : 1312 
Maitland v. Maitland’s Trs., 1871, eet 292 
Maitland v. Maitland, 1885, : 561 


Maitland’s Trs. 7. M‘ Dermaid, 1861, 
648, 653, 822 


Majendie v. Carruthers, 1819, . : 426 
Malcolm v. Bardner, 1823, ‘ : 544 
Malcolm v. Brown, 1807, . : 3 544 
_ Malcolm v. Campbell, 1889, J ; 434 
| Malcolm v. Carmichael, 1854, . 978, 1053 
| Malcolm v. Dick, 1866, . ; : 878 
Malcolm v. Kirk, 1873, . : 516, 523 
Malcolm v. Malcolm, 1823, 661, 1084 
Malcolm v. Martin, . : : 39 
Malcolm v. O’Callaghan, 1232, 1236 
Malcolm’s Exrs. v. Malcolm, 1869, 1215 
Malim v. Barker, ; é ; : 347 
Malim v. Keighley, : 347, 348 
Malloch v. M‘Lean, 1867, . ; : 197 
Malone v. O’ Connor, ‘ ‘ d 347 
Mann v. Edinburgh Northern Tramw: ays 
(Cs, I : 3 ; P 887 
Mann v. ee 1830, . ; : 122 
Manners’ Tr. v7. Willison, ee 1231 
Manning ». Thesiger! : : 732 
Mansfield v. Stuart, 1833, 1082 
Mansfield, Earl of, 2. Ogle, ’ 1211 


Mansfield, Earl of, v. Stewart (Logie- 


almond), 1844, 9 i 532 
Manson v. Baillie, 1855, 890, 891, 1233, 1288 
Manson v. Hutcheon, 1874, : : 766 


Mar, Earl of, v. Lady Erskine, 1830, 349, 1083 
March, Earl of, v. Kennedy, 1760, 488, 492 
Marchbanks v. Brockie, 1836, . : 764 


Marder’s Trs. v. Marder, 1852, 793, 1100 
Marjoribanks, 1822, . 954, 11382 
Markby, Jn re, . : : 221 
Marshall v. Anderson, 1841, j : 889 
Marshall v. Finlays, 1747, : : 119 
Marshall v. Graham, 1859, 1059, 1272, 1274 
Marshall v. Holloway, . 1240 
Marshall v. King, 1888,  . ; 802 


Marshall v. Lyall, 1859, 207, 1051, 1059, 1061 


Marshall 2. Marshall, 1623, : 1351 
Marshall v. Marshall's Trs., 1829, 140, 
141, 169 
| Marshall v. Mollison, 1864, 1052 
Marshalls v. Milne, 1677, . 1111, 1148 
Martin, . ‘ f ; ; : 270 


lvi INDEX TO CASES CITED. 


PAGE 
Martin v. Agnew, 1749, . : : 256 
Martin v. Agnew, 1755, : 211 
Martin v. Bannatyne, 1861, 689, 822, 1273 
Martin v. Stopford Blair’s Exrs., 1879, 53 
Martin v. Drinkwater, ; F 734 
Martin v. Sir G. Duntar, 1844, 515, 528 
Martin v. Ferguson’s Tr., 1892, : 854 
Martin v. Glover, 2 é Z 342, 761 
Martin v. Holgate, 1866, . 704, 781 
Martin v. Kelso, 1853, . 466, 468, 492, 1011 
Martin v. Martin and Stone, 1795, 46, 252 
Martin v. Paterson, 1808, 1031 


Martin v. Thi ms, 1856, . : : 967 
Martin v. Wight, 1841, . 1127, 1131 
Martin’s Trs. v. Milliken, 1864, 563, 564, 
609, 694, 699, 700, 702, 708, 717 
Mason v. Limburg, . ; ; . 346 
Mason v. Mason, 5 ; ' 68 
Mason v. Scott’s Trs., 1836, , F 933 
Mason v. Skinner, 291, 304, 306, 590, 


1027, 1039 
Massey v. Barton, . . 1104 
Massie’s Trs. v. Massie, 1816, 203, 13808 
Massy v. Scott’s Trs, 1872, : 575, 629 
Master v. De Croismare, . : é 839 
Mathieson, 1857, 2 ; P 3 44 
Mathieson v. Clarke, . 2 ‘ : 1239 
Mathieson v, Mathieson, 1766, . ‘ 744 
Matthew wv. Scott, 1844, . 702, 762, 784, 799 
Matthie 7. Edwards, . ‘ ‘ 977 
Maude v. Wright’s Trs., 1878, : , 659 
Maxwell, 1857, . 6£9, 1018 


Maxwell v. Corrie, 1724, , ; : 182 
Maxwell 7. Drummond’s Trs., 1823, 989, 
991, 994, 998, 999, 1000 


Maxwell v. Earl of Galloway, 1775, . 301 


Maxwell v. Grierson, 1843, 1076 
Maxwell v. Heron’s Trs., 1892, . 1147 
Maxwell v. Houston, 1717, ; 1320 
Maxwell v. M‘Clure, 1857, Orltoweee 
Maxwell v. Maxwell, . : . 1056, 1060 
Maxwell v, Maxwell, 1667, 1050, 1051, 1163 
Maxwell v. Maxwell, 1675, - 102 
Maxwell 7. Maxwell, 1677, : ; 887 


Maxwell v. 
Maxwell v. 
Maxwell v. 
Maxwell v. 
Maxwell v. 


Maxwell (Munshes), 1817, 503 
Maxwell, 1848, 538, 539 
Maxwell, 1852, F ; 525 
Maxwell, 1864, Mos Wie Hes 
Neilson, 1722, . ; ; 184 
Maxwell v. Smith (Merksworth), 1860, 525 
Maxwell v. Tenants, 1630, : 4 Hass 
Maxwell v. Wylie, 1837, 63, 648, 654, 

778, 785, 842, 851, 1026 


Maxwell’s Trs. v. Maxwell, 1874, 1125, 
1140, 1141 
Maxwell’s Trs. v. Stirling-Maxwell, 1877, 313 
Maxwell’s Trusts, Re, : 219 
May v. Ross, 1667, . : ; ; yes) 
Maybank v. Brooks, . : : c 398 
Mayne v. M‘Keand, 1835,. 1210, 1260, 
1351, 1360 
Mead v. Anderson, 1830, 19, 26, 32, 34, 1307 
Mead v. Swinton, 1796, . : 93 
Mearns v. Mearns, 1775, . ‘ : 319 
Megget v. Thomson, 1827, 1121 


Meggett v. Campbell, 1838, . . 967 


PAGE 
Meggison v. Moore, . : 347, 348 
Meiklam v. Glassford, 1851, 966, 975 
Meiklam’s Trs. v. Mrs. Meiklam’s Trs., 

18525) 0. : 203, 236, 238, 1186 
Mein v. M‘Call, "1844, : 871, 1184 
Mein »v. Taylor, 1827, ‘ , 5 610 
Mein v. Taylor, 1830, ; 3 A 611 
Mein v. Towers, 1829, : 1069 
Mein v. Turner, 1855, : ‘ lsiy/ 
Meldrum v. Maitland, 1827, 1200 
Melrcse v. Melrose’s Tre., 1869, 227, 696 


Melrose Chapel (Harrison and maa 
SOO sme c 958 


Melvil 2. Drummond, 1634, ; 26, 29 
Melville, 1856, , 287, 1112, 1135, 1274 
Melville and Dundas, 1854, : F 977 


Melville v, Paterson, 1842, : 974 
Melville v. Preston, 1838, . 965, 966, 1133 
Melville v. Lady Preston, 1841, E 1244 
Melvin v. Nicol, 1824, 27, 289, 385, 576 
Menzies v. Barstow, 1840, . : ; 979 


Menzies v. Duff, 1827, 5 ; SS lsby, 
Menzies v. Livingston, 1838, 119, 126 
Menzies v. Livingstone, 1839, 585, 586 
Menzies v. Menzies (Culdares), 1785, 504 
Menzies v. Menzies, 1738, . . 83, 202 


527, 528, 
661, 889, 1084, 1085 
Menzies, 1855, . 93, 660, 661 


Menzies v. Menzies, 1852, 


Menzies v. 


Menzies v. Menzies, 1893, . 1359 
Menzies v. Murdoch, 1841, . 1296 
Menzies v, Murray, 1875, 428, 429 


Mercer v. Mercer, 1730, . 5 662 


Mercer v. Ogilvie, 1793, . : : 174 
Mercer v. Orr, 1823, . : : » 1236 
Mercer v. Scotland, 1745, . 1116, 1283, 
1284, 1303, 1320 
Meredith v. Heneage, : : . 347 
Merriman’s Trusts, Jn re, . : F 671 


Merry v. Howie, 1806, ; 175, 338 
Mersey Docks and Harbour Board v. Gibbs, 


1866, . - 949, 1343 
Mesgrett v. Mesgrett, : : 602 
Methuen v, Methuen, : ; ‘ 731 
Michell 7. Michell, . ; 220 
Mickel’s Judicial Factor v. Oliphant, 

L892. 629 
Middlemore v. Macfarlane, 181], : 74 
Middleton v Falconer, 1756, .. ; 988 
Middleton v, Mitchell, 1843, 1354 
Middleton v. Rutherglen, 1861, . a Osa 
Middleton, Earl of, v. Stanfield, 1682, 1301 
Miles v. Darnford, . 985 
Miles v. North British Railway Co. he 

TNO, og 899, 982 
Millar, 1854, . 1136, 1260 
Millar v. Marsh, 1856, 187, 188, 402 
Millar v. Small, 1853, , ; ; 1308 
Millar’s Trs. v. Millar, aoe F . 405 
Miller, 1836, . : 1079 
Miller v. Birrell, 1876, ‘é : . 249 
Miller v. Black’s Trs., 1837, 346, 590, 


919, 922, 1028, 1036, 1038, 1115, 
1126, 1138, 1251, 1272 
Miller v. Broun, 1776, ; ; 145 
Miller v. Cathcart (Carbiston Entail), 1799, 500 


INDEX TO CASES CITED. 


lvii 


; PAGE PAGE 
Miller v. Dickson, 1826, 417 | Moir v. Mudie, 1820, 191 
Miller v. Downie, 1876, . 1335 | Moir v. Mudie, 1826, ; 186 
Miller y. Farquharson, 1835, : 279 | Moir’s Trs., 1871, . : 581, 1108 
Miller v, Finlay’s Trs., 1875, . 790, 794 | Molle v. Riddell, 1811, 396, 456, 474, 571 
Miller v. Galbraith’s Trs., 1886, 249, 681 | Molleson v. Hope, 1888,  . 1187 
Miller v. Learmonth, 1875, 667, 668, 669 | Mollison v. Buchanan, 1822, 406 
Miller v. M‘Donald, 1885, 108 Mollison v. Murray, 1833, 1111, 1113, 
Miller v. Miller, 1793, 1075 1116, 1198, 1212, 1216 
Miller v. Miller, 1822, 677, 755 | Monck v. Monck, ns eae 
Miller v. Miller, 1874, i 431 | Moncrieff ». eeunane: 1844, . 1254, 1354 
Miller v. Miller’s Trs., 1831, 82, 83, | Moncrieff v. Menzies, 1857, 229, 1010, 
443, 1099 | 1022, 1024, 1199 
Miller v. Milne’s Trs., 1859, 261, 809, Moncrieff v. Miln, 1856, 207, 238, 239, 
419, 435 1308, 1818 
Miller v. Oliphant, 18438, 1067 | Moncrieff v, Nasmyth, 1798, 739 
Miller v. Travers, 394 | Moncrieff v. Newton, 1677, ; 90, 92 
Miller v. Ure, 1838, . : 54 | Monerieff v. Skene, 1825, 824, 349, 551, 
Miller v. Wright, 1836, ; . 1081, 1286 574, 596, 1813, 13820, 1827 
Miller’s Trs. v. Miller, 1848, 659, 754, Moncrieff v. Todd, 1825, 1287 


890, 1152, 1162, 1209, 1238, 1321 
Miller’s Trs. v. Miller, 1890, 619, 795, 
821, 836, 1195 


Millie v. Millie, 1803, 129, 138 


Milligan v. Milligan, 1826, 41, 872 
Milligan v. Milligan, 1827, 857 
Milne v. Fraser ead “Others, 1859, 949 
Milne v. Grant’s Exrs,, 1884, 431 
Milne v. Milne, 1826, 1104 
Milne »v. Milne, 1850, : : 1146 
Milne’s Trs. v. Cowie, 1853, 933, 939, 

950, 1181 
Milner v. Milner, ; : ; 292 
Milroy v. Milroy, 1803, 129, 1380, 138, 243 
Minto, Harl of, v. Elhot, 1823, 1307 


Minto v. Kirkpatrick, 1833, 125, 126, 
141, 169, 206, 243, 245 


Minto », eee 1842, 140 
Mitchell, 1860, : : 1273 
Mitchell, 1864, 1275 


Davidson, 1855, 1118, 1190, 1121 
City of Glasgow Bank, 1879, 
1143, 1346 


Mitchell v. 
Mitchell wv. 


Mitchell v. Mackinlay, 1842, 975 
Mitchell v. M‘Michan, 1852, 5 151 
Mitchell v. Major, 1856, 843, 1189 
Mitchell v. Miller, 1742, . 5 274. 
Mitchell v. Mitchell, 1865, 40, 61, 651, 798 
Mitchell v. Tarbutt, 1809, 108, 536, 

556, 1005 
Mitchell v. Thomson’s T'rs., 1827, 981 
Mitchell v. Watson, 1804, 175 
Mitchell v. Wright, 1759, . ‘ 434. 
Mitchell’s Tr. v. Pearson, 1834, 1338, 1339 
Mitchell’s Trs. v. Fergus, 1889, . 408 
Mitchell’s Trs, v. Smith, 1880, . 1195 
Mitchell’s Trs. v. Waddell, 1872, 760, 763 
Mitchell and Baxter v. Davis, 1875, . 35 
Mitchelson v. Atkinson, 1831, 521, 1288 
Mitchelson v. Mitchelson, 1820, 412, 1074 


Mochrie v. Linn, 1736, : : 339, 3843 
Moffat v. Robertson, 1834, 904, 976, 
o77, 1148, 11538, 1166, 1205, 1208, 

1216, 1220, 1222, 1223 


Mogeridge ». Thackwell, 729, 926 
Moir, 1826, 954, 1132 
Moir v. Graham, 1794, ; 600 
Moir v. Graham, 1826, 541, 542 


Moncrieff v. Usher, 1861, 1173, 1353 
Moncrieffe v. Monypenny, 1713, 126, 127, 133 
Monimail, Kirk-Session of, v. Espline, 1828, 


933 

Monro v. Gordon, 1760, 426 

Munro v. Gordon’s Crs., 1777, 979 

Monro v. Monro, 1735, : ¢ 209 

Monro v. Scott’s Exrs., 1630, 577, 588 
Monteith v, Monteith’s Trs., 1882, 125, 

167, 168 

Monteith v, Next of Kin, 1717,. ; 97 


Montgomerie v. Earl of Eglinton, 1843, 
499, 532, 534, 535 


Montgomerie, Lord, v, Earl of Eglinton 
5 > toy > 


1847, ‘ i 3 559 
Montgomerie v. Montgomerie, 1737 1285 
Montgomerie’s Exrs., 1811, 1057, 1065 
Montgomery v. Boswell, 1841, 1300, 1802 
Montgomery v. Hart, 1845, 667 
Montgomery v. Innes, 1795, 26 
Montgomery v, Stewart, 1666, 209 
Montgomery v. Wauchope, 1816, 1214 
Montgomery v. Wauchope, 1822, 1212 
Montignani, 1866, ‘ é 1273 
Montrose, Duchess of, v. Stirling ae 

187, 1308, 1310 
Montrose, Duke of, v. Stew art, 1860, 310 


Montrose, Marquis of, v. His Tutors, 1688, 


894, 896 

Montrose, Mags. of, v. Robertson, 1738, 
405, 711 
Monypenny v. E. of Buchan, 299 
Moodie v. Anderson, 1824, 461 
Moorcroft v. Dowdny, 1066 
Moor v. Maxwell, 1712, 1302 
Moore, 1821, : 534 
Moore w. Brews ; 1240 
Moore’s Trs. v. Wilson, 1814, 942, 1187 
Moorhouse v. Lord, 7, 9, 10, ie 
Moray v. Ross, . : ‘ : 548 
Moray, Earl of, v, Stuart, 1782, 591, 628, 758 
Mordaunt v. Innes, 1819, . : : 544 
More v. Grier, 1693, ; : 1105 

More’s Exrs. v. Malcolm, 1835, 1146, 
1165, 1185, 1289 
Moreham v. Binston, 1679, 661 
Morehead v. Morehead, 18338, 501 
Moreton’s Trs. v. Moreton, 1855, 110 


lvl INDEX TO CASES CITED. 
PAGE er 
organ v. Morgan, 309, 952, 1039 | Munro v. Graham, 1839, . 3 
Monerty 0. Martin, : : ae 346 | Munro v. Gordon’s Crs., 1777, . ‘ 969 
Morley v. Morley, 1156, 1209 | Munro v. Butler Johnstone (Corehead), J 
Morrallv. Sutton, . : : 354, 355 L86855 ; : 509, 512, 559 
Morrice v. Sprot, 1846, 418, 669, 676, 846 | Munro v. Munro, 1735, . : f 204 
Morris, 1858, . : ; : 1275 | Munro v. Munro, 1810, 484, 505 
Morris v. Andenon 1882, ; é A 422 | Munro v. Munro, 1825, ; 340, 1364 
Morris v. Beveridge, 1867, 1294, 1303 |. Munro v. Munro, 1826, | 507, 508, 521, 557 
Morris v. Riddick, 1867, 432, 485 | Munro v. Munro, 1840, . : 8. 13, 20 
Morris v. Stewart, 1852, ; . 1154 | Munro v. Strain, : : , . 1248 
Morris v. Tennant, 1855, 91, 187, Munro’s Exrs. v. Munro, 1890, 289, 404 
1090, 1092 | Munro’s Trs. v. Young, 1887, 1125 
Morison, 1834, 953, 1130, 1133, 1273 | Munroe v. Douglas, ‘ ; Eo teh 21 
Morison v. Ker, 1790, ; ; 56 | Munsell v. Price, ; : 397 
Morison v. Miller, 1818, . : P 976 | Murdoch v. Mags. and Ministers of Glas- 
Morison v. Morison, 1808, : F 184 gow, 1827, . ‘ 880, 918 
Morrison, 1856, ; : . 1174 Murdoch V. Murdoch’ 8 Trs., 1863, . 99, 341 
Morrison and Others, 1863, 955, 958, Murdoch v, Wylie, 1832, 1071 
951, 954 | Mure vw Gilmour, 1851, _ é 1356 
Morrison v, Allan, 1886, . 1354 | Mure v. Mure, 1813, ‘ : 192, 411 
Morrison v. Dundas, 1809, . 1246 | Mure v. Mure, 1837, : : : 493 
Morrison v. Knight's Trs., 1837, : 342 | Murison v. Dick, 1854, : : 416, 426 
Morrison v. Maclean’s Trs., 1862, 264, Murphy v. O’Shea, . : : 990, 995 
274, 1184 | Murray, 1748, . a 555 
Morrison v. Miller, 1827, 1177, 1208, Murray v. Kynynmound, 1744, 530, 1284 
1211, 1255 | Murray v. Baillie, 1849, F 44, 252 
Morrison v. Morrison’s Trs., 1848, 1247, 1248 | Murray v. Blair, 1739, : ; 607 
Morrison v. Nisbet, 1829, 285, 1251 | Murray v. Borthwick’s Tres, 1797, 180, 
Morrison v. Rennie, 1847, 890, 1238 887, 1175 


Morrison v. Tawse’s Exr., 1888, 680 


Morrison’s Trs. v. Macdonald, 1890, . 714 
Mortimore v. Mortimore, . . : 1715 
Morton v. Hunter, 1830, . : 880, 893 
Morton v. Tewart, . 1065, 1067 
Morton v. Young, 1813, . . 124, 131, 248 
Morton, Earl of, v. Somerville, 1765, . 863 
Mounsey v. Blamire, ; ; j sy 


Mountstewart, Lord, v. Mackenzie, 1707, 
74, 568, 696 


Mowat v. M‘Culloch, 1823, 364, 464 
Mowat’s Crs. 2. Lauder, 169%, F : 148 
Mucklow v. Tuller, . : ‘ PALS 
Mudie v. Moir, 1824, : ; ; 187 
Mudie v. Ouchterlony, 1766, 1060 
Muir, 1876, ; : : 861 
Muir, 1887, 1198 


Muir v. City of Glasgow Bank, 1879, 
1344, 1345 
Muir v. Mackersy, 1853, 1177, 1356 
Muir v. Pollock, 1851, : : 349, 1099 
Muir v. Ross’ Exrs., 1866, . , 3 433 


Muir v. Tay Insurance Co., 1848, 1246 
Mininisirse. S69s. : 275, 802 
Muir’s Trs, v. Muir, 1889, 654, 786, 798 
Muirhead ». Dickson, 1754, . 1074 


Muirhead v. Lindsay, 1867, : : 1353 
Muirhead v. Muirhead, 1724, . ve ll 292 
Muirhead v. Muirhead, 1890, 314, 649, 
789, 804, 821, 1008 

541, 544, 1054 
1054 


Muirhead v. Young, 1855, 
Muirhead »,. Young, 1858, . ‘ . 
Muirhead’s Relict 7 v. Her F ather-in- Law, 

WOO =. i : ; 127 
Mulhallen v. Maram, ; 1047 
Muller v. Dixon, 1854, 974, 1188, 1189 
Munro v. Coutts, 1813, . 277, 278, 293, 899 
Munro v. Drummond, 1831, é 537 


Murray v. Campbell, 1827, 1219, 1334, 1836 
Murray v. Dalrymple, 1745, : 2 683 
Murray v. Directors of Dundee Academy, 
1833, . ; : ; ; : 944 
Murray v. Lord Elibank, 1833, . ‘ 501 


Murray v. Fleming, 1749, 2838, 337, 347, 772 


Murray v. Flint, 1774, 456, 460, 760 
Murray v. Johnston, 1831, s 1250 
Murray v. Jones, : ‘ 5 398 
Murray v. Kinloch, 1739, : : 187 
Murray v. Lawrie’s Trs., 1827, ‘ 5 1058 
Murray v. Murray, . 9 7 6 205 
Murray v. Murray, 1678, 126, 133, 150, 
151, 152, 157, 168 
Murray v. Murray, 1710, . ‘ 1050 
Murray v. Murray, 1744, 1074 


: 271, 746, 1044 
470, 887, 1168, 
1212, 1216, 1221 
Murray v. Murray, 1837, 1306, 1307 
Murray v. Murray, 1843, . . 756, 1043 
Murray v. Murray (Cockspow), 1844, . 528 
Murray v. Murray’s Trs., 1826, 185. 186, 187 
Murray v. Parlane’s Tr., 1890, . ‘ 604 


Murray v. Murray, 1826, 
Murray v. Murray, 1833, 


Murray v. Earl of Rothes, 1836, 9) 206 
Morray v. Ramsay, 1811, 484, 1293 
Murray v. Smith, 1828, . 46, 48 
Murray v. Smith, 1831, 409, 735 


Murray v. Todd, 1818, ; 6 : 431 
Murray v. Todd, 1848, 1042 
Murray’s Creditor v. Chalmer, 1744, 
1237, 1299 
Murray’s Exrs. v. Murray, 1868, 3 3871 
Murray’s Trs. v. Bloxsom’s Trs., 1887, 

621, 785, 787 
Myles, 1855, : ¢ IAN, RZD. 1242 
Myles », City of Glasgow Bank, 1879, 1348 
Myles v. Ireland, 1855, 1258 


INDEX TO 

PAGE 

Nairn v. Melville, 1877, . ; 225, 718 
Nairn v. Nairn, 1736, ; 508 
Nairne v. Gray, 1810, 553 
Napier, 1837, . 1199 
Napier v. Balfour, 1835, 890 
Napier v. Livingstone, 1762, “481, 485 
Napier v. Napier, : 3 : 671 
Napier v. Orr, 1864, 208, 417, 787 
Napier v. Orr, 1868, . 158, 210, 232 
Napier v. Scott, 1826, : 609 
Nasmyth, ; 5 29 
Nasmyth v. Connell, 1833, 695, 726 


590, 1027, 1032 
286, 399, 409 


Nasmyth v. Hare, 1819, 
Nasmyth v. Hare, 1821, 


Nasmyth v. Jaffray, 1662, : 345 
National Bank v. Forbes, 1858, eeLOG2 
National Exchange Co, v. Drew, 1860, 1219 
Naylor v. Winck, ; : ; 991 
Neilson v. Baillie, 1822, 639, 714 
Neilson v. Coutter, 1710, 598 
Neilson v. Murray, : 607 
Neilson v. Neilson’s Tr. 1885, : : aye 
Neilson v. Stewart, 1860, 231, 232, 2438, 
340, 346, 402 
Neilson’s Trs. v. Peacock, 1822, 1249, 1256 
Nevin v. Drysdale, 756 
New v. Bonaker, 926 


New v. Jones, . 890, 1239 


Newbigging’s Tr. v. Steel’s Trs. 156 
Newbury, Lady, . 397 
Newlands v. Chalmers’ Trs. , 1832, 19, 22, 

33, 206 
Newlands v. Miller, 1882, . 1131 
Newlands v. Newlands’ Cr., 1794, 609 
Newenham v. Pemberton, 670 
Newton, ex parte, 1239 
Newton v. Couper, 1865, 953 


Newton, Hay, v. Newton, 1867, 90, 
180, 187, 409, 1083 


Newton, Hay, v. Hay Newton, 1870, 147 
Newton v. Thomson, 1849, : 646 
Nicholls v. Osborn, ‘ 398 
Nicholson, 1850, 1135 
Nicol, 1876, ; 713 
Nicol v, Cameron, 1829, 1249 


Nicol and Carny v, Wilson, 1856, 869, 
1146, 1267, 1358 


Nicoll’s Exrs. v. Hill, 1887, 422 
Nicols n v. Arbuthnott, 1878, 559 
Nicolson, Stewart, v. Houston, 1756, 1038 
Nicolson v. Oswald, 1712, 370 
Nicolson v. Ramsay, 1806, 809 
Nicolson v. Wordsworth, 1119 


Nicolson’s Assignee v. Hunter, 1841, 
128, 140, 141, 167, 239 
739, 744, 746 
. 1354 
764, 
768, 778 
Nimimo’s Trs. v. Hogg, 1840, 422 
Nisbet v. Cairns, 1864, : 977 
Nisbet v. Fraser, 1835, 1128, 1187, 1276 
Nisbet v. Mitchell-Innes, 1880, 195 
Nisbet v. Sir D. Moncrieff (Cappledrae), 
1823, . : 
Nisbet v. Newlands, 1630, . 
Nisbet v. Nisbet, 1726, 


Nimmo, 1841, . 
Nimmo v. Murray, 1863, . 
Nimmo v. Murray’s Trs., 1864, 


516 
; : 275 
. 127, 187, 188, 168 


CASES CITED. 


Nisbet v. Nisbet’s Trs., 1834, , : 
Nisbet v. Rennie, 1818, . : 205, 238 


Nisbet v. Tod, 1848, . ; 688 
Nisbet v. Wilitolan. IeyAsy 102 
Nisbet v. Young, 1763, : 514 
Nisbet’s Trs. v. Halket, 1835, 1281, 1288 
Nisbet’s Trs. v. Nisbet, 1831, a 590 
Nisbet’s Trs. v. Nisbet, 1851, 260, 594, 1028 
Nisbet’s Trs. v. Nisbet, 1868, 165, 167 
Nisbet’s Trs. v. Nisbet, 1871, . F 266 
Nisbett v. Nisbett’s Trs., 1835, 22, 39, 

93, 132, 149 
Niven v. Pitcairn, 1823, . 195, 198 
Nixon v. Borthwick, 1806, : 579 
Noble v. Dewar, 1758, 90, 535, 1083 


Nolan v. Hartley’s Trs., 1866, : 800 
Norris v. Norris, 1838, : 338, 771 
North British Insurance Co. v. Tunnoch, 

SC 2 ees ; 390, 409 
North British Rail. Co. v. Renton, 1864, 1287 


Northesk, Earl of, 1882, ; 464 

Northesk, Earl of, v. Carnegie, 1702, 887, 
1163 

Northumberland, Duke of, v. M‘Gregor, 
1846, . . 298, 1076, 1102 
Norton v. Braidwood, 1858, ; . 1333 
Norton v. Stirling, 1855, . 363, 368, 531, 533 
Norton’s Trs. v. Menzies, 1851, 34 
Norvel v. Ramsay, 1763, 275 
Nowlan v. Milligan, . 347 
Oag’s Curator v. Corner, 1885, 333 
Oakes v. Oakes, 408 
Oakes v. Strachey, 1176 
Ochill Turnpike Trs. v. Horn, 1822, 1336 
Ochterlony v. Ochterlony, 1877, 1015 
Officers of State v. Alexander, 1866, 168 
Ogilvie v. His Majesty’s Advocate, 1670, 872 
Ogilvie v. Boswell, 1850, 5 1221 
Ogilvie v. Boswell, 1856, 10 23, 1221, 1253 
Ogilvie v. Cumming, 1852, 585, 625 


Ogilvie v. Dundas, 1826, 349, 1304, 1319, 1328 
Ogilvie v. Erskine, 1837, 473, 624, 1363 


Ogilvie v. Lyon, 1729, 887, 1050 
Ogilvie v. Reid, 1727, : 102 
Ogilvie’ s Legatees v. Hamilton, 1833, 583, 976 
Ogilvie’ s Trs. ny HRsyAUe 1105 


Ogilvie’s Trs. v. Kirk- Session of Dundee, 


1846, . 311, 318, 761, 918 
Ogilvy v. Ogilvy, 1817, 100, 566, 1292, 1294 
Ogilvy v. Ogilvy, 1874, 527 
Oke v. Heath, é 574 
Old Monkland School Board v. Bargeddie 

Kirk-Session, 1893, 923 
Oldershaw v. Holt, . ‘ 220 
Oliphant v. Oliphant, 1626, 1033 
Oliphant v. Oliphant, 1793, . 1081 
Oliphant v. Oliphant, 1794, 825, 405 
Oliphant v. Oliphant (Ardblair), 1816, 518 
Omey v. Maclarty, 1788, , 797 
Ommanney v. Bingham, 1796, 13, 25, 30, 601 
Ommanney v. Smith, 1854, 1238 
Ommaney v. Stilwell, 67 
Ord v. Barton, 1846, . 297 
Ord v. Hill, 1847, 297 
Ord v. Noel, : "976, ‘978, 980 
O'Reilly v. Baroness Sempill, 1855, 575, 764 


lx INDEX 


PAGE 
Orme v. Diffors, 1833, : c 3 270 
Ormiston v. Broad, 1862, . c 5 120 
Ormiston 7. Greig, 1821, . : : IEG 
Ormiston v. Ormiston, 1809, 673, 693, 
1087, 1099, 1200 
Ormiston v. Wood, 1838, 1162 
Orr et al., 1871, 5 292 
Orr v. Giaspow, Airdrie, and Monkland 
Railway Co., 1860, ; : a UY) 
Orr v. Mitchell, 1893, : ; ; 321 
Orr v. Newton, : 1151, 1207 
Osborne v. Duke of Leeds, : ; 732 
Osburn v. Osburn, 1714, TL77, L2L0 
Oswald v. Oswald, 1821, 1082 
Oswald’s Trs. v. City of Glasgow Bank, 
INSVA,  e . 897, 1346 
Ouchterlony v. Ouchte rlony, 725s 677 
Ouseley v. Anstruther, : : 319, 344 
Oxendon v. Lord Compton, : : 239 
Padbury v. Clark, . : . 241 
Padwick v. Stewart, 1874, i 507, 533 
Pagan v, Campbell’s Trs., 1823, 1364 
Pagan v. Katon, 1823, 1180 
Pagan v. Pagan, 1838, ; 406, 577 
Page v. Adams, : ; . 2 986 
Page v. Leafingwell, 825, 398, 587 
Palin v. Hills, . ¢ : : : 768 
Palmer v. Newell, . 2 , : 748 
Palmer v. Simmonds, 347, 348 
Palmer v. Sinclair, 1811, 127, 657 
Palmer v, Young, 1047 


Palmer and Co. v. Glass, 1: ee : 39 
Panmure v. Crokat, 1854, 136, 138, 247 


Panmure v. Crokat, 1856, 139, 161, 256 
Panton v. Gillies, 1824, 276, 292, 385, 
406, 577 
Park’s Curator v. Black, 1871, . ; 324 
Parker v. Anstruther, a 1006 
Parker v. Marchant, . 9 é 342 
Parkhill v, Chalmers, 1771, 888, 1047, 
1048, 1049 
Parsons, . ‘ : 5 : : 44 
Parsons v. Baker, ; : ; ; 347 
Parton v. Ramsay, 1825, . : . 203 
Paterson v. Bruce, 1678, 5 1296 
Paterson v. Currie, 1846, 1052, 1053 
Paterson v. Farish, 1800, 341, 343 


Paterson v. Leslie Balquhain, 1845, . 510 


Paterson v. M‘Lelland, 1824, 1233, 1246, 
1247 
Paterson v. Macnaughton, 1830, : 584 
Paterson v. Moncrief?, 1866, 140, 248 
Paterson v. Ord, 1781, : 2 6 96 
Paterson v. Paterson, 1741, 2 F 634 
Paterson v, Paterson, 1849, 601, 687, 
823, 1078, 1084 
Paterson v. Paterson, 1888, 1080 
Paterson v. Paterson, 1893, 5 : 423 
Paterson v. Paterson’s Exrs., 1626, 1359 
Paterson v. Poé, 1883, ; : : 134 
Paterson v. Shaw, 1830, . ‘ 301 
Paterson v7. Smith, 1809, . 5 3 267 
Paterson’s Tr. v. Paterson, 1870, ; 795 
Paterson’s Trs. v. Brand, 1893, . ; 872 
Paterson’s Trs. v. Johnston, 1816, .. 173 


Paton v. Hamilton, 1797, . ; 628, 761 


TO CASES 


CITED. 

PAGE 
Paton v. Mackintosh, 1757, : : 102 
Paton v. Nairne, 1728, . ; : 560 
Paton v. Renny, 1835, 1298 
Paton v. Stirling, 1671, . ; ; 1069 
Patrick v. Nichol, 1838, . 5 224, 285 
Patrick v. Yeathead, . : i : 339 
Patten, . F : : 12 
Pattenden v. Hobs son, ; : ; 762 
Pattie v. Thomson, 1843, . : Q 1334 
Pattinson v. Robertson, 1844, . : 843 
Pattison et al., 1870, : 1197 

Pattison v. Dunn’ Se Drce, 1866, 184, 189, 
461, 473, 474 
Pattison v. M‘Vicar, 1886, 1332 


Pattison’s Trs. v. University of Edin- 
burgh, 1888, . 285, 286, 409 
Paul v. Anstruther, 1864, 222, 658, 661 


Paul v. Boyd, 1833, 1110, 1111, 1286 
Paul v. Boyd’s Trs., 1835, 302, 835, 844, 846 
Paul v. Compton, . ; 347 
Paul v. Cuthbertson, 1840, ‘ 4 197 
Paul v. Home, 1872, . ; 240, 626 
Paul v. M‘Leod, 1828, : j z 966 
Paul v. Paul’s Trs., 1821, 406, 1005 
Paul v, Reid, 1814, . - ; so 
Paxton v. Paxton, 1840, . 113 
Paxton’s Trs. v. Cowie, 1886, 634, "654, 786 

Payne, . : : B47 
Peacock v. Glen, 1826, : 470, 471 
Peacock’s Trs. v. Peacock, Be . 798 
Pearmain v. Twiss, . ‘ 18 
Pearson v. Casamaijor, 1839, : : 652 


Pearson v. Currie, 1825, 


63, 698, 760, 777 
Pearson v. Grierson, 1825, 


1156; 157, 
1158, 1209 
Pearson (Houston’s Factor) v. Houston’s 
Trs., 1868, 2 
Pearson or Gardner v. Ogilvie, 1857, 
224, 232, 234, 244 
Pearson v. Pearson, . 583 
Peat v. Peat, 1839, 258, 590, 591, 592, 1028 


1359 


Peddie v. Beveridge, 1860, 1232 
Peddie v. Davidson, 1856, : 1247 
Peddie v. Doig’s Trs., 1857, . : 284 
Peddie v. Peddie’s Trs., 1891, . ‘ 429 
Pedie v. Pedies, 1743, A : : 87 
Pemberton v. Pemberton, . : é 410 
Pencaitland, 1893, . : 932 


Pender v. Ferguson, 1831, 976, 983, 1357 


Penman v. Penman, 1775, 1301, 1302 
Penny v. Avison,  . . 5 Palit 
Pennycook, 1851, 889, 1121, 1272 
Pennycook v, Thomson, 1687, . 189 
Pentland v. Hare, 1829, . : 3 282 
Peoch v. Glasgow, 1824, . : : 860 
Perkes, ex parte, : & 3 996 


Perston v, Perston’s Trs., 1863, . : 887 
Perth, E. of, v. pie Willoughby s Trs., 
1869, . 269 


Perth Hospital, Managers of, v. The 
Patrons, 1795, - 1037, 1088 
Perth Water Commrs. v. M‘Donald, 


137 Oss 1240 
Peterboro’, Earl of, v. Piracy 8 Crs., 1736, 555 
Peterhead School Board v. Yule’s Drs. 

SS 3a : ; ‘: 66 
Peters v. Martin, 1825, 55, 56 


INDEX TO CASES CITED. 


PAGE | 
Petley v. Mackenzie, 1805, 214 | 
Petre v. Petre, . 587 
Petrie’s Trs. v. Ramsay, 1868, é 1182 
Pettigrew’s Trs. v. Pettigrew, 1884, 285 
Phené v. Gillan, : 1237 
Philip v. Philip, 1885, : 476 
Philip v. Earl of Rothes, 1758, 531 
Philips v. Philips, , 970 
Phillips, ex parte, 239 
Phillips v. Phillips, 231 
Pierce v. Scott, . ape 


Pierse v. Russell, ‘ 536 


Pierson v. Carnett, 39, "346, 347 
Pilkington v. Boughey, ; 347 
Pindar v. Davidson, 1824, 851 
Pirie v. Pirie, 1872, ‘ 600 
Pirrie v. Collie, 1851, 891, 1239 
Pitcairn, 1710, . , 480 
Pitcairn v. Fraser, 1834, 1184 
Pitcairn v. Lundin, 1752, 1292 
Pitcairn v. Pitcairn, 1870, . 333 
Pitcairn v. Thomson, 1853, 579 
Pitcairn v. Wellwood, 1702, ‘ 101 
Pitt v. Pitt, 1864, . 10, 14, 15 
Plaine v. Thomson, 1836, 583, 1213 


Playfair v. United College of St. satel 
1850, . 
Playfair’ Ss Drs: " Hunter, 1890, . : 593 


Plummer v. Whittley, c : 221 
Pollexfen v. Stewart, 1841, 1017, 1176, 

1177; 1201, 1208, 11216, 1255 
Pollock v. Croft, 602 
Pollock v. Fairholm, 1632, . ¢ ; 182 
Pollock v. Gilmour, 1777, : F P 396 
Pollock v. Teckhart HALE G 1362 
Pollock v. Pollock, 1667, . ; 151 
Pollok and Son’s Tr. v. Pollok, 1880, 598 
Ponton v. Ponton, 1837, 1087 
Ponton v. Trotter, 1832, . 769 


Poole v. Anderson, 1834, 


; 669, 1084, 1290 
Porteous v. Veitch, 1627, . : 


203 


Porterfield v. Cant, 1672, 183 
Porterfield v. Corbett, 1841, ; 530 
Porterfield v. Graham, 1780, 508, 610 
Porterfield v. Stewart, 1831, 1090 


Pottinger v. Wightman, . : : 6 


Pratt v. Abercrombie, 1858, 467 
Pratt v. Matthew, 695 
Prentise v. Malcolm, 1749, 3 246 
Preston, Baird (Valleyfield Case), 1845, 525 
Preston v. Earl of Dundonald’s Crs., 

SOD same ; ; ; 834 
Preston v, Melville, , ; ; 1134 
Preston v. Lord Melville, 1841, 42, 43, 54, 55 
Preston v. Preston’s Trs. 1136 | 
Preston v. Wellwood, 1791, 3 788 | 
Preston’s Trs. wv. Baca Melville, 1853, 3842 
Preston’s Trs. v. Lady Baird Preston, 

1838, . 954 
Prestonpans, Kirk- Session of, Os "School | 

Board, 1891, ; 923 | 
Pretty v. Newbigging, 1854, 649, 823 
Prevost v. Clarke, ; , 347 
Price v. Dewhurst, 1862, 18, 39, 43 
Pride v. Tooks, . ; 693 
Primrose, 1850, 262, 1852 
Primrose v. Crawford, Wy 71, . 96,148 | 


lxi 


PAGE 
Primrose v. Primrose, 1756, : 174 
Primrose v. Primrose, 1854, , 488, 490 
Primrose v. E. of Rosebery, 1715, 896 
Pringle v. Anderson, 1868, 428 
Pringle v. Pringle, . 747 
Pringle v. Pringle, 1688, ‘ 602 
Pringle v. Pringle, 1741, 144, 213, 1075 
Pringle v. Pringle, 1767, 187 


Pringle v. Marquis of Tweeddale, 1823, 
338, 384, 921, 940 


Pringle’s Exrs., 1870, . 251 
Pringle’s Trs. v. Hamilton, 1872, 126, 233 
Proctor v. Gordon, 1824, ‘ 1182 
Proven v. Proven, 1840, 702, 789, 792, 13856 
Pugh, ; 671 
Pulteney v. Darlington, 240 


590, 
592, 1027 
Pursell v. Elder, 1865, 315, 325, 328, 

592, 631, 708, 794, 1027, 1093, 1105 


Pursell v. Elder, 1856, 322, 585, 


Pursell v. Newbigging, 1855, 652, 654, 

786, 789, 804 
Purvis v. Chisholm, 1611, . : 24 
Purves’ Trs. v. Campbell, 1814, . 498, 518 
Purvis’ Trs. v. Purvis’ Exrs., 1861, 


13, 27, 29, 33, 37, 292, 401 


Pushman v. Filliter, . 346, 347 
Pybus v. Smith, ; 687 
IEA : 784 
Queensberry’s Exrs., Duke of, v. Duke 


of Buccleuch, 1820, : 539 


(Jueensberry, Dake of, v. Douglas, 178 33, 319 
Queensberry, Marquis of, v. Montgomery, 

1814, 213 
Queensberry, Marquis of, v. Montgomery, 

1820, aoe ow b42 bad, 
Queensberry, Marquis of, v. Duke of 

Queensberry’s Exrs., 1815, . : 544 
Queensberry, Marquis of, v. Scottish 


Union Insurance Co., 1842, 329, 581, 
591, 1026, 1062 


Queensberry’s Exrs., Duke of, v. Marquis 


of Queensberry, 1830, 499 
Queensberry’s Exrs. v. Tait, 1822,  . 1215 
Queensberry’s Trs., Duke of, 7. Earl of 

Wemyss, 1807, 512, 565 
Raby v. Ridehalgh, . 1208 
Rae v. Glass, 1673, : 887, 1050 
Rae v. Meek, 1889, 1168, 1205, 1208, 

1224, 1227, 1255, 1353 

Rae v. Neilson, 1875, 427 
Rae v. Nelson, 1742, 205 
Rae v. Rae, 1809, 87, 88 
Rae v. Rae, 1810, h : 662 
Raeburn v. Dawson, 1831, 1243, 1244 
Ragg v. Forbes, 1725, 177 
Rainham v, Laing, 1881, : 66 
| Rainsford v. Maxwell, 1852, . 34, 823 
Rait v. Arbuthnott, 1892, . 253 
Rait v. Rait, 1818, 179 
Raith v. Meldrum, 1628, 133 
Ralston v. Farquharson, 1830, 981 
Ralston v. Hamilton, "608, 612 
Ralston v. Leitch, 1803, . 94 
Ralston v. M‘Intyre’s Factor, 1882, 1192 


lxu 

PAGE 
Ralston v. Ralston, 1842, . 797, 800 
Ramsay v. Anderson, 1836, 590, 592, 1028 


Ramsay v. Beveridge, 1854, 347, 349, 611, 613 
Ramsay v. Brewster and Others, 1859, 940 
Ramsay v. Brownlie, 1738, : ; 215 
Ramsay v. Cowan, 1833, 26, 31, 32, 242, 


349, 420, 1087, 1090, 1097 
Ramsay v. Goldie, 1825, . 5 128 
Ramsay v. Maxwell, 1672, 894, 896 
Ramsay v. Pyrie, ‘ , c ; 130 
Ramsay v. Ramsay, 1838, . é , 302 
Ramsay v. Ramsay, 1887, . 208, 1306 
Ramsay v. Ramsay’s Trs., 1871, 428, 


; 822, 1262 

Ramsay, Sir A., v. The United College 
of St. Andrews, 1842, . 935, 940 
Ramsay v. United College of St. Andrews, 


1860, . : c 841, 949 
Ramsay v. Souter, 1863, . ; 1232 
Ramsay v. Lady White, 1833, 244, 847 
Ramsay’s Trs. . : ; : : 240 
Ramsay’s Trs. v. Ramsay, 1836, > 
Ramsay’s Trs. v. Ramsay, 1876, 372, 641 
Randal v. Hearle, : ‘ ; ; 347 
Randall v. Bookey, : . 1030 
Rankeillor v. Ayton, 1709, ‘ : 344 | 
Ranken, 1870, 608, 693 
Ranken v. Stewart, 1840, : byl | 
Rankine v. Gaindvee 1741, 1180, 1289 
Rankine v. Rankine, 1736, 768, 769 
Rankine v. Reid, 1849, 289, 293 
Raphael v. Boehm, : 3 « L242 
Ratchfield v. Careless, é : ; 398 | 
Ratcliffe v. Graves, ‘1 . 1207 
Rattray v. Blair, 1790, 639, 711 
Rattray v. White, 1842, . : : 57 
Ravenscroft v. Jones, ; , : 756 
Rawlings v. Jennings, a ; ; 342 
Ray v. Adams, : ; ¢ : 347 
Read v. Devaynes, ; 1122 
Read v. Steadman, 1033 
Reddie’s Trs. v. Lindsay, 1107 


Redfewn v. Somervilles, 1813, . 830, 834 
Redford v, Redford, 1816, f 5 578 


Redhouse, Crs. of, v. Glass, 1744, 467, 

769, 1081 
Reed v. Brown, 1834, : : 64, 69 
Reed v. Lord Strathallan, 1838, . 344, 1087 


Reeve’s Exrs. v. Reeve’s Factor, 1892, 798, 804 | 


Reg. v. Norfolk Commrs. of Sewers, 1850, 
1241, 1242 
Reid, 18638, 901, 1141 
Reid v, Aiaslie, 1862, ; ‘ 1202) | 
Reid v. Baxter, 1840, F ; ; 268 
Reid v. Campbell, L728, + : 186, 209 
Reid v. Coates, 1813, : 4 ; 601 
Reid v. Hope’s Trs., 1825, : : 578 
Reid v. Kedder, 1834, ; : 380, 400 
Reid v, Kedder, 1840, . 4 , 284 
Reid v. Lyon, 1832, ; 1062, 1066 
Reid v, M‘Walter, 1878, . , 670 
Reid v. Maxwell, 1852, 903, 905, 1857 
Reid v. Morrison, 1893, . 3 ; 843 
Reid v, Officers of State, 1747, . 3 380 
Reid v, Salmond, 1667, : 1301 
Reid v. Steele, 1852, 7 . ; 977 


Reids v. M‘Phedran, 1881, 5 5 598 


INDEX TO CASES CITED. 


PAGE 
Reid’s Trs, v. Reid, 1879, 795, 1196 
Reith v. Seymour, 1093 
Reliance Assurance Society v. Halkett’s 
Factor, 1891, 621, 687 
Remington, Crawford, aud Co. v. Bruce, 
1829, 5 i 1281, 1286 
| Rendall wv. Robertson 1836, 5 tts 
Rendlesham v. Meux, ; : : 975 
Rennie, 1849, . ; ? 891, 1239 
Rennie v. Crosbie, 1822, . : ; 780 
Rennie v, Rennie, 1831, . 740 
Rennie v. Ritchie, 1845, "687, "688, 907 
Rennie v. Tod, 1806, : ee LOso 
Rennie v. Walker, 1800, 5 : 656 
Renny and Webster v. Myles, 1847, 1251 
Renton v, Anstruther, 1837, ' 438, 482 
Renton v. Girvan, 1833, . 852, 966, 967 
Renton v. Munro (Poyntzfield), 1843, 527 


Renton v. Renton, 1851, . 1290, 1315 
Renton Football Club v. M‘Dowall, 1891, 952 
Renton’s Trs. v. Alison, 1876, . : 423 


Reynolds v. Miller’s Trs., 1884, 4038, 812 
Rhind’s Trs. v. Leith, 1866, 387, 693, 
701, 714, 716, 810 
Richan v. Hill, 1832, : ~ 1283 
Richards v. Richards, 3 hs 344 
| Richardson, ex parte, : 1334 
Richardson v. Biggar, 1845, ; ; 287 
Richardson v. Greese, SDs, 721 
Richardson v. Macdougall, 1868, 654, 
699, 785 
Richardson v. Richardson, 1848, : 185 
Richardson v. Stewart, ; ; 460 
Richardson and Riddell v. Sinclair, 1635, 181 
Richardson’s Tr. v. Cope, 1850, : 646 
Richmond v. Railton’s Tr., 1850, 1245 


Richmond, Duchess of, v. Duke of Rich- 


mond, 1837, . ; 555 
Richmond's Trs. v. Wanton, 1864, Pa "292, 413 
Rickart v. Rickart, 1720, . 3 ; 154 
Riddell v. Richardson, 1637, ; . 180 
Riddell v. Riddell, 1802, 1162, 1181 
Ridges v. Morrison, . : ; 730, 734 
Rigby v. Fletcher, 1833, . : . 54, 851 
Ringer v. Churchill, 1840, . : a 15 
Ripley v. Waterworth, s : 1035 
Ritchie v. Ritchie, 1858, . 2 i 752 
Ritchie v. Ritchie’s Trs., 1888, 887, 1171, 

1209 
Ritchie v. Whish, 1880, . : : 279 


Robb’s Trs. v. Robb, 1872, 278, 333, 399 
Robbie’s Judicial Factor v. Macrae, 1893, 
328, 338, 351, 773, 922, 1039, 1105, 1196 


Roberton v. Roberton, 1833, 95, 599, 793 
Roberts v. Edwards, . ‘ 3 : 581 
Roberts v. Kuffin,  . : : 842 
Roberts v. Mackintosh, 1833, 1215 
Roberts v. Pocock, 587, 1316 
Roberts v. Roberts, 1325 
Roberts v. Walker, 1329 


Robertson, 1830, i 2 : ; 890 
Robertson, 1833, 
Robertson, 1865, ‘ : : 
Robertson, 1869, i : 143 
Robertson v. Baillie, 1705, . 1310 
Robertson v. Blackwood’s Trs. i 1852, . 1053 
Robertson v. Davidson, 1846, . A 823 


INDEX TO CASES CITED. 


PAGE 


xii 


PAGE 
Robertson v. Duff, 1840, 828, 964, 1062, Rose v. Fraser, 1790, . 92, 114 
1063, 1064, 1237, 1238 | Rose v. Rose, . ; ih 
Robertson v. Ferrier, 1833, ; : 974 | Rose v. Rose, 1782, 634 
Robertson v. Fleming, 1622, ; 173 | Rose v. Rose, 1784, 456 
Robertson v. Gilchrist, 1828, 122, ‘872, 879, 1145 | Rose v. Rose, 1786, 1304, 1320 
Robertson v. Gordon, 1814, ; ; 59 | Rose v. Rose, 1821, . 247 
Robertson v. Houston, 1858, 639, 646, Rose v. Ross, 1830, . , ; 11 
654, 701, 712, 720, 793 Rosebery, Earl of, 1. M‘Queen, 1823, 1162 
Robertson v. Kerr, 1742, 124, 131, 303, 759 | Rosebery, Earl of, 7. Primrose, 1736, . 179 
Robertson v. Landell, 1843, 5 53, 59 | Rosebery, Earl of, v. Primrose, 1765, 
Robertson v. Lord Halkerton, 1675, 76, 77 110, 531, 1282 
Robertson v. M‘Caig, 1823, 174 | Ross, ; : 333 
Robertson v. M‘Gregor, 1840, ; 981 Ross 2. Aglionby, 1797, , 3 39, 149 
Robertson v. Mackenzie, 1854, 1211, 1855 | Ross v, Albion Joint Stock Co., 1831, 1334 
Robertson v. M‘Vean, 1813, 161, 165 | Ross v. Allan’s Trs., 1850, TUSSI Lee 
Robertson v. M‘Vean, 1817, Ppa, Aoy3%, yl 1176, 1177, 1207, 1209, 1215, 1260, 1360 
Robertson v. M‘Vean, 1819, 594 | Ross v. Clayton, 1826, 208 
Robertson v. Menzies, 1857, 845 | Ross v. Drummond, 1841, . 537 
Robertson 2. RMcerisoi: 1823, 1243, 1244, 1245 | Ross v. Dunlop, 1878, 699, 787 
Robertson vw, Ogilvie’s Trs., 1844, 253, Ross v. Equitable Loan Co., 1826, 976 
280, 287, 288, 912 | Ross v. Graham, 1816, 128, 204 
Robertson v. Pattinson, 1846, 843 | Ross v. Hawkins, 1848, 5 l287 
Robertson v. Richardson, 1843, 645 | Ross v. Heriot’s Hospital, 1843, 933, 948, 
Robertson v. Robertson, 1766, . ; 760 950, 952 
Robertson v. Robertson, 1816, 22, 46, 48, Ross v. Heriot’s Hospital, 1846, 946, 948, 1245 
151, 252 | Ross v. Kellie, 1627, . ; : 165 
Robertson v. Robertson, 1819, 625 Ross v. King, 1847, . 611, 804 
Robertson v. Robertson, 1835, 684 | Ross v. Macgregor, 1856, a Leia. 
Robertson v. Robertson, 1869, 815 | Ross v. Mackenzie, 1842, ; 140, 1290 
Robertson v. Robertson’s Trs., 1838, "406, 755 | Ross v. Masson, 1843, 126, 146, 674, 1150 
Robertson v. Robertson’s Trs., 1892, . 417 | Ross v. Mellis, 1871, ; 5 433 
Robertson v. Scott, 1834, 1004, 1050, 1258 || Rosso Ross, . : 781 
Robertson v, Taylor, 1868, ‘ ‘ 435 | Ross v. Ross, 1770, 341, 3 43, 439 
Robertson, Crs. of, v. Mason, 1795, . 26 | Ross v. Ross, 1798, 207 
Robertson’s Crs. v. Robertson, 1803, Ross v. Ross, 1809, . 19, 34, "904, 245 
3849, 1804, 1819 | Ross’ Trs., 1834, A 4 : 792 
Robertson’s Tr. v. Nicholson, 1888, . 49 | Ross’ Trs., 1894, ; ; 1197 
Robertson’s Trs. v. Lindsay, 1873, . 424 | Rossborough’s Trs. 7. Rossborough, 1888, 
Robinson v. Fraser’s Trs., 1880, 1172, 1261, 1350 208, 209, 1166 
Robinson v. Lowater, F 1187 | Rothes v. Leslie, 1635, ¢ 280 
Robinson v. Pett, : 890, 1239 | Rothes, Earl of, 7. Philip, 1761, 486 
Robinson v. Robinson, 1177, 1207, 1211 | Rothes, H. of, v. Rothes, 1823, ; 349 
Robinson «. Smith, : ; 347 | Rothes v. Rothes, 1829, 660, 1083, 1084 
Robinson v. Sykes, 781 | Roughead v. Hunter, 1833, 1126 
Robinson v. Taylor, . ‘ 233 | Roughead v. Rannie, 1794, 624, 642, 712 
Robison v. Robison, 1859, . 82, 448, 444 | Rouse, ‘ : : C : 584 
Robson v. M‘Nish, 1861, ‘296, 1308 Routledge v. Carruthers, 1812, . 426, 472 
Robson v. Robson, 1794, . é 761 | Rowan v. Alexander, 1775, 191 
Robson v. Walsham, 1867, 4 53 | Rowe v. Monypenny, 41820 519 
Roch v, Cullen, ‘ 729 | Rowe wv. Rowe, . ; j 751 
Rodger’s Trs. v, Rodger, 1875, 582, 618 | Roxburghe, : 445, 455 
Roe v. Summerset, 323 | Roxbur, che, Duke oe v. Ker, : 512 
Roe v. Walker, . 835 | Roxburghe, Duke of, v. Roxburghe, 1818, 1085 
Rogers v. Rogers, : ‘ 1030 | Roxburghe, Duke of, wv, Swinton, 1824, 
Rogers v. Scott, 1867, 582, 666 1213, 1215 
Rogerson v. Barker, 1833, 903 | Roxburghe, D. of, v. Wauchope, 1816, 160,191 
Rogerson v. Rogerson, 1872, , 516 | Roxburghe v. Wauchope, 1820, . 414 
Rogerson’s Trs. v. Rogerson, 1805, 651, Roxburghe, Duke of, 7. Wauchope, 1823, 468 
653, 699, 701, 706, 786 | Roxburghe, Duke of, v. Wauchope, 1825, 
, Irving, 1803, 582, 837 485, 546 
SoM A ee 1832, 683, 686 | Royal Infirmary of Edinburgh v. Lord 
Rollo v. Rollo, 1843, . ; 845, 1098 Advocate, 1861, . . 287 
Rollo, Lord, v. Rollo, 1864, ‘ 495, 528 | Royal Infirmary v. Muir’s Trs., 1881, 278, 726 
Romanes v. Riddell, 1865, 2380, 650, 653, Royston v. Haliburton, 1715, . 793 
701, 706, 708, 787, 793, 794 | Ruddiman v. Merchant Maiden Hopital, 
.-Gen. i ° Bi 763 | UAGi= a. 5 282 
ie ne 2 979 | Rule v. Hume, 1635, ; : : 99 


lxiv 


PAGE 
Rundell and Co. v. Montgomerie, 1825, 971 
Rusco v. Blair, 1723, . : 1089 
Rushworth, 3 1047 
Russell, 1855, . 1272 
Russell v. Earl of Breadalbane, 1831, 1237 


Russell v. Brown, 1687, . : 131, 167 
Russell v. Crawford’s Trs., ee : 764 


Russell v. Dickson, . P ‘ 727 
Russell v. Freen, 1835, ‘ ‘ 291 
Russell v. Hamilton’s Crs., 1760, 1297 
Russell v. Macdowell, 1824, : , 846 
Russell 7. Mundie, 1857, . : 3 981 
Russell v. Ross’ Crs., 1792, 4 , 536 
Russell v. Russell, 1745, 552, 1824 
Russell v. Russell, 1763, . , ‘ 488 
Russell v. Russell, 1822,  . 155 
Russell v. Russell, 1835, 594, 635, 1074 
Russell 7. Russel), 1852, . 518, 1292 
Russell's Trs., 1887, 301, 664 
Russell’s Tre. 7. Gardner, 1886, . ‘ 259 
Russell’s Trs. v. Henderson, 1883, F 280 
Rutherford, 1748, .. é : 103 
Rutherford v. Carruthers, 1838, : 59 
Rutherford v. M‘Gregor, 1891, : 993 
Rutherford v. Nisbet’s Trs., 1830, 102, 108 
Rutherford v, Turnbull, 1821, 592, 635, 822 
Ruthven v. Clark, 1628, . 3 : 65 
Ryder v. Ross’ Crs., 1794, c ; 215 
Ryrie v. Ryrie, 1839, . : 1157 
Sadler v. Webster, 1893, . 5 : 949 
St. Albans, D. of, v. Beauclerk, ; 734 


St. Andrews, Town-Council of, v. Dr. 
Bell’s Trs., 1845, . : - : 939 


St. Aubyn wv. St. Aubyn 212, 220 
Sale v. Moore, . : f ; 347 
Salt 7. Chattaway, - : ‘ : 233 | 
Sands v. Brisbane, 1835, . 555, 1827 
Sands v. Her Tenants, 1678, . 64, 67 
Sands v, Sands, 1844, ‘ 492, 493 
Sandeman v. Shepherd, 1835, 1243, 1245, 1246 
Sanders v. Sander’s Trs., 1879, 622, 1172 
Sanderson, 300, 785 


Sanderson’s Exrs. 2. Kerr, 1860, 326, 583, 593 
Sandilands v. Mercer, 1833, ; ‘ 683 


Sandilands v7. Sandilands, 1671, 127, 133 
Saunders v. Drake, . % ; % 39 
Sawers v. Monteith, 1861, ‘ ; 135 
Scattergood v. Harrison, . : 5 eB) 
Sceales v. Russell, 1821, . ‘ ‘ 863 
Schaw v. Calderwood, 1688, 180, 1083 
Schaw v. Houston, 1715, . , 4 548 


Schaw v. Schaw, 1715, 


z 1287 
Scheniman v. Wilson, 1828, 


599, 699, 
702, 788, 823 
Scheniman v. Willison’s Trs., 1832, 1252 
Schumann v. Scottish Widows’ Fund 
Society, . 3 ; 680 


Schourmans v. Goldie, 182 29, 1251 
Sclater v. Cottam, , : 1239 
Scot v. Halyburton, 1823, . : : 661 
Scot v. Scot, 1722, . , ‘ . 269 
Scot v. Seton, 1708, . j A ‘ 598 
Scot v. Stewart, 1834, : 897 
Scotland, Bank of, v. ‘Robertson, 1870, 1043 
Scotston v. Drummond, 1694, aCe abe 
Scott 7. Allnutt, 1831, ; : i 43 | 


INDEX TO CASES 


CITED. 
PAGE 
Scott v. Baird, 1754, . : : 99 
Scott v. Lord Belhaven, 1821, . 13802 


Scott v. Bennet, 1724, ‘ . 7 
Scott v. Carfrae, 1769, < ; 5 628 
Scott v. Douglas, 1737, 5 : . 281 
Scott v. Elliot, 1797, . ; : : 56 


Scott 7. Fenoulhett, . ; : 5 691 
. Scott v. Fisher, 1832, . : 102 
Scott v. Gray, 1862, 1218, 1221 
Scott 7. Josselyn, . ee a0hs3) 
Scott v. Maxwell, 1854, 608, 1089, 1097 
Scott v. Miller, 1832, 297, 1070 
Scott v. Mitchell, 1830, . 1259, 1364 
Scott v. Napier, 1829, : : ‘ 613 
Scott v. Paton, 1708, 1351 
Scott v. Pattison, 1826, . ‘ : 1246 
Scott v. Peebles, 1870, : : : 414 
Scott v. Price, 1887, . ; 685 
Scott v. Reid, 1822, . 904, "905, 975 
Scott 7. Ross, . j : 672 
Scott v. E. of Scarborough, 703 
Scott v. Sceales, 1864, 277, 327, 346, 399, 654 
Scott v. Scott, . ‘ ‘: 788 
Scott v. Scott, 1684, . : ; : 768 
Scott v. Scott, 1718, 548, 1287 
Scott v. Scott, 1775, F 896 
Scott v. Scott 1843, 591, 633, 635, 700, 702, 703 
Scott v. Scott, 1846, . 238, 753 
Scott v. Scott, 1850, . : 650 
Scott v. Scott, 1855, . 338, 495, 505, 528, 771 
Scott v. Scott, 1860, 598, 806 
Scott v. Scott’s Heirs, 1751, ; : 553 
Scott v. Sharp, 1759, . : 5 1162 
Scott v. Surman, : : : 2 831 
Scott v. Tawse, 1828, ‘ : : 1288 
Scott v. Thomson, 1854, . : : 976 
| Scott v. Wilson, 1778, 11380 
Scott v. Wilson, 1825, 264, 1027 
Scott’s Crs. v. Scott, 1760, 768 
Scott’s Exrs. v. Methven’ 8 Burs, 1890, 767 
Scott’s Tr. v. Scott, 1889, é 3 681 
Scott’s Trs. v. Brown and Compson 804 
Scott’s Trs. v. Scott, 1891, 4 ; 804 


Scott’s Trs. v. Stark, 1865, : 653 

Scottish Equitable Insurance Co. 2. 
Champion, 1857, . : ; 663, 664 

Scottish Midland Railway Co. v. Gray, 


1850,. . , : ce 128% 
Scottish Miss. Soe. v. Home Mission 

Committee, 1858, 338, 383, 921 
Scottish Union Insurance Company v. 

Graham, 1839, : : 553 
Scoular’s Exrs. v. Scoular, 1867, : 319 
Scrimshire v. Scrimshire, . , : 6 
Scrimgeour v. Wedderburn, 1675, 1123 
Scriven v. Tapley, . : 2 : 670 
Scudainore v, Scudamore, . ‘ , 234 
Seafield, Countess of, v. Earl of Sea- 

field, 1814, é : 39, 149 
Seath v. Taylor, 1848, $ ‘ : 1364 
Seaton v. Seaton, 1672, ‘ : ‘ 209 
Seeley v. Jago, . : ; : : 241 
Selkirk v. Law, 1854, ‘ 247 
Selkirk, Earl of, v. Douglas, 1779, 386, 396 


Selkirk, E. of, v. D. of Hamilton, 1740, 


83, 84, 454, 468 


INDEX TO 
PAGE 

Selkirk, Earl of, v. Duke of Hamilton, 
Wy7s oc é 758 
Sellar v. Stephen, 1855, “412, 725, 730 
Selsey, Lord, v. Lord Lake, 2 691 
Selwood v. Mildmay 397 
Sempill, Lord, v. aoe 1622, 1301 
Sempill v. Sempill, 17925 : 797 
Semple v. Crawford, 1625, pee: oe 
Semple v. Semple, 1813, 182 
Sérendat v. Saisse, 377 
Sergeson v. Sealey, 239 


1047, 1049, 1050, 
1062, 1066 
Seton v. Dawson, 1841, 1114, 1117, 1153, 
SG LES Oe 77 e209 M216; 
1220, 1221, 1224, 1225, 1238 


Seth v. Hain, 1855, 


Seton v. Ramsay, 1680, . 748 
Seton v. Seton, 1854, 502, 515, 1011, 1012 
Seton v, Seton, 1855, ; ; 895 
Seton v. Seton’s Crs., 1798, 611, 612 
Seton’s Trs. 2. Seton, a 226, 228 
Seddon, 1891, 1198 
Seymour v. Vernon, : ; 543 
Shand wv. Blaikie, 1859, 329, 581, 1026 
Shand v. Macdonald, 1862, 1276, 1277 
Shanks v. Aitken, 1830, 883, 904 
Shanks v. Kirk-Session of Ceres, 1797, 

357, 457 
Sharp v. Christie, 1839, : j 667, 668 
Sharp v. Pathhead Spinning Co., 1885, 1136 
Sharp v. Paton, 1883, : 432, 433 
Sharp v. Sharp, 1631, : 486 
Sharpe, 1823, . 1016, 1201 
Sharpe v. Sharpe, 1832, 368, 520 
Sharpe v. Sharpe, 1835, 363, 512 
Sharpe v. Sharpe’s Trs., 1862, F 327 
Shaw v. Borrer, . 983, 985 
Shaw v. Campbell’s Exrs, , 1847, 184, 189 
Shaw v. City of Glasgow Bank, 1879, 1346 
Shaw v. Gray, 1624, . 173, 180, 182 
Shaw v. Lawless, 346, 1237 
Shaw v. Lewis, 1665, 26 
Shaw v. Rhodes, 310 
Shaw v. Shaw, 1828, 699, 702, 828 
Shaw wv. Steele, 1852, 1272 
Shearer v, Christie, 1842, 685 
Sheddon, 1867, 1276 
Sheldon vw. Gibson, 1802, 127 
Shelmerdine, . 883 
Shepherd and Grant v. Connell and Others, 

iets ; 881, 951, 953 

Shepherd Vv Grant, 1837, 465, 466 
Shepherd v. Grant, 1847, . : 512 
Shepherd v. Hutton’s Trs., 1854, 1254 


797, 7038 


Shepherd v. Ingram, 
225, 228 


Sheppard’s Trs. ve Sheppard, 1885, 


Sherer v. Bishop, 691 
Sherrat v. Bentley, 358 
1287 


Sheuchan, ‘ 
Shipbrooke, Lord, v. Lord Hinchinbroolze, 1218 


Shore v. Wilson (Lady Hewley’s Trust), 379 
Short v. Short, 1771, ; 82, 443 


Shorwood’s Children v. Shorwood, 1669, 180 
Sibbald’s Trs. v. Greig, 1871, 412 
Sibley v. Perry, be 


Sillick v. Booth, 


Sime v. Balfour, 1804, "126, "205, 243 


h 


CASES CITED. 


PAGE 
Sime v. Kirkpatrick, 1811, 205 
Simon’s Trs., 1890, . | 190 
Simons v. Rose, 1329 
Simpson v. Barr, 1854, 1302 
Simpson v. Doud, 1855, 44, 1158, 1207 
Simpson v. Gardner, 267 
Simpson 7. Hamilton, 1707, 1294 


Simpson v, Moffat Working Men’s Insti- 


tute, 1892, . 942 
Simpson 7. Walker, 1714, ‘ 759 
Simpson’s Trs, v. Simpson, 1889, 627 
Simson, 1883, . 3538, 1196 
Simson V. Lord Home, 1697, 539 
Simson v. Graham, 1831, ; 974 
Simsons v. Simson, 1683, 274, 275 


Simson’s Trs. v. Brown, 1890, 603, 619, 
664, 686, 1091 


Sinclair v. Lord Duffus, 1842, 889, 1084 
Sinclair v. Dunbar, 1845, 1288 
Sinclair v. Earl of Fife, 1766, ‘ 445 
Sinclair v. Fraser, 1798, 349, 1303, 1320, 1328 
Sinclair v. City of Glasgow Bank, 1879, 1346 
Sinclair v. Maxwell, 1708, 1027, 1045, 
1059, 1063 
Sinclair v. Sinclair, 1738, 560 
Sinclair v. Sinclair, 1749, 514 
Sinclair v. Sinclair, 1768, 150 
Sinclair v. Sinclair, 1770, . ? : 144 
Sinclair v. Sinclair (Ulbster), 1841, 523, 528 
Sinclair v. Sutherland, 1777, . 896 
Sinclair v. Trail, 1840, 143; 257, 590, 
1027, 1029, 1034 
Sinclair v, Trail, 1847, 1189 


Sinclair’s Exrs. v. Rorison, 1852, 142, 251, 753 
Sinclair’s Trs. v. Sinclair, 1881, 156, 1287 


Sisson v. Giles, . 3 241 
Sitwell v. Barnard, 229, 585 ), 1020, 1021, 1022 
Sivright v. Dallas, 1824, 329, 701, 794, 
1098, 1105 
Skene v. Greenhill, 1825, . 1308 
Skene v. Ramsay, 1665, 1060 
Skene v. Skene, 1725, 456, 475 
Skinner, ex parte, ¢ 941 
Skinner v. Forbes, 1883, 280 
Skinner v. Skinner, 1775, 168 
Slater v. Wheeler, 899 
Sloan v. Auld, 1851, : 1230 
Sloane v. Finlayson, ee 793 
Smart, 1854, : 1272 
Smith, 1832, 1274 
Smith, 1862, 1276 
Smith 7. Anderson, 203 
Smith v. Barlas, 1857, “119, "586, 872 
Smith v, Campbell, 1873, 621 
Smith v. Chichester, . , = L047 
Smith v. Donaldson, 1829, 342, 343, 726, 728 
Smith v. Drummond, 1829, 1283 
Smith v. Ellis, 1622, . 6 S 138 
Smith v. City of Glasgow E Bank, 1879, 1345 
Smith v. Grieve, 1801, 303, 694 
Smith v. Harris, 1854, 104 
Smith wv, Jackson, 1871, 102 
Smith 7. Kyd, 1797, . 927 
Smith v. Lauder, 1834, aAt, 785 
Smith v, Lay, . : : 1239 
Smith v. Leitch, 18 26, 648, 764, 804 
Smith v. Marshall, 1780, 1285 


Ixvi 


PAGE 
Smith v. Milne, 1826, 1096 
Smith v. Murray, 1814, 252, 302 
Smith v. Pybus, ‘ 855 
Smith v. Rankine, 1840, 285 
Smith v, Roberton, 1826, 996, 998 
Smith v. Shields, 1830, 185 
Smith v. Smith, 1710, é : C 632 
Smith v. Smith, 1737, : , 202, 209 
Smith v. Smith, 1862, é lis 
Smith v. Smith, 1866, 1351 
Smith v. Smith, 1880, 1354 
Smith v. Smith, 1891, 37 
Smith v. Taylor, 1749, 1058 
Smith v. Taylor, 1836, 1096 
Smith v. Tebbit, ‘ 267 
Smith v. Telford, 1838, 1250 
Smith v. Thomas, 1830, . ‘ 871 
Smith v. Wighton’s Trs., 1874, 798, 1311 
Smith v. Wilson, 1792, : 87 
Smith and Bogle V. Gray, 1752, 473, 570 
Smith’s Trs., 1894, : 805 
Smith’s Trs. v. Ferguson, 1867, 585, 593 


Smith’s Trs. v. Graham, 1873, 848, 1087, 1100 


Smith’s Trs. v. Grant, 1862, 208, 864, 
866, 867, 873, 1280 
Smith's Trs. v. Smith, 1883, 348, 602 
Smith’s Trusts, Re Betty, . i 655 
Smitton v. Tod, 1839, 417, 967 
Smollett v. Bell, 1793, 1063, 1068 
Smollett v. Smollett, 1076 
Smollett’s Crs. v. Smollett, "1807, 537 
Smyth, 1812, . : 1/7 
Smyth’s Trs. v. Kinloch, 1880, . 310, 312, 313 
Snell v. White, 1872, 5 j 610 
Snell’s Trs. v. Morrison, SOs. F 813 
Snodgrass v. Buchanan, 1806, 283, 337, 
473, 772 
Snody’s Trs. v. Gibson, 1883, ; 2d) 
Snowdon v. Dales, . 300 
Somervell v. Geddie, 17 43, 187 
Somervell v. Somervell, 1884, 745 


847, 966, 1055 
3, 4, 5, 6, 13, 21 


Somerville v. Redfearn, 1818, 
Somerville v. Somerville, 


Somerville’s Trs. v. Dickson, 1865, 598 

Somerville’s Trs. v. Dickson’s Trs., 1887. 
187, 253 
Somerville’s Trs. v. Gillespie, 1859, . 227 

Somerville’s Trs. v. Wemess, 1854, 1117, 
1131, 1358 

Sommervail v, Edin. Bible Society, 1830, 
339, 383, 384, 921 
Sommerville v. Scott, 1761, . 1074 
Sommerville v, Sommerville, 1819, 417, 672 
Somner v. Somner’s Tr., 1871, 670 
Sora v. Phillips, 36 
Sorlies v. Robertson, 17 7, 130 
Soutar v. M‘ Grugar, 1801, 590, 1028 
Soutar’s Ors., 1852, 1274 
Southouse v. Bate, 325 
Sowerby’s Trust, : 970 
Spaden v. Spaden’ SL rss, 1819, “749, 751, 752 
Spalding, 1874, : : 696 
Spalding v, Farquharson, 1811, 122 
Spalding v. Shalmer, . 983 
Spalding v. Small, 1821, 660 
Spalding v. Spalding, 1812, 155 


Spalding v. Spalding’s Trs., 1874, 405, 418, 1198 


} 


INDEX TO CASES CITED. 


PAGE 
Spark v. Barclay, 1715, 102 
Sparks v. Barnett, 1890, 329 
Spear’s Trs., 1873, 1197 
Speirs’ Tutors, 1848, . 1182 
Speirs v. Gray, . 174 
Spence v. Boyd, 1888, 1359 
Spence v. Durie, 1610, : : 96 
Spence v. Paterson’s Trs., 1878, 205, 802 
Spence v. Ross, 1826, : 417 
Spence v. Stevenson, 1766, 169 


Spens v. Monypenny’s Trs., 1875, 820, 
821, 836, 1008, 1009 


Spiers v. Dunlop, 1778, 484, 673 
Spiers v. Graham, 1829, f 359 
Spiers v. Home Spiers, 1879, . ; 291 
Spiers v. Spiers, 1850, 224, 227, 244 
Spiers v. Spiers’ Trs., 1878, 527 
Spink v. Lewis, c 774 
Spode v. Smith, 1157 


ee ee 


1051, 1059 
Sprot v. Pennycook, 1855, 338, 794, 1087 
Sprot v. Sprot, 1828, F : 492, 1011 
Sprot’s Trs. v. Sprot, 1830, 1016, 1201 
Stables v. Murray, 1789, 684 
Stackpole v. Howell, . 1122 
Stainton v. Stainton, 1828, : . 1248 
Stainton v. Stainton’s Trs., 1850, 835, 


843, 844, 1024, 1252, 1268, 
Stainton’s Trs. v. Dawson, 1868, 
Stair v. Stair’s Trs. 


1353 
1017, 1818 
219, 1019, 1020, 11638 


Stair, Earl of, v. Dalrymple, : 767 
Stair, Earl of, v. Head, 1844, . 88, 780 
Stair, Harl of, v. King, 1846, 385 
Standard Property Investment Co. v. 

Cowe, 1877, 428 
Stanley wv. Potter, 407 
Stanwix, . 68 
Stark v. Mackay, 1714,  adle) 
Stark v. Moncreiff, 1838, 1177, V21L 
Starr v. Newberry, 761 
Stavert v. Stavert, 1882, 14 
Stead v. Cox, 1835, 1152, 1153, 1338 
Stebbing v. Walkey, : 691 
Steedman v. City of Glasgow Bank, 

TESS 686, 1350 
Steedman Oh Malcolm and Others, 1842, 

938, 951, 955 
Steel v. Steel, . ah 2 
Steel v. Wemyss, 1793, ‘ : 431 
Steel’s Trs. v. Steel, 1888, . 814, 815 
Steele v. Couper, 1853, ‘ 480, 488 
Steele v, Steele’s Trs. (Baldastard Entail), 

1814, 500, 504 
Steele’s rs. 0. Cooper, 1830, 119, 586 
Stein v. Stein, 1826, i 329 
Stein’s Assignee v, Brown, ‘1831, 60 
Stenhouse v, Dewar, 1686, c 75 
Stenhouse v. City of Glasgow Bank, 

WSS ‘ 2 1347 
Stenhouse v Young, 1737, : : 743 
Stephenson’s Trs. 7. Marquis of Tweed- 

dale, 1823, . 1140 
Sterling v. Bard: 8 rs) ; 1851, 785, 789 
Steuart’s Trs., Durrant, 1891, 145 


Steven, Glen, and Currie v. Fleming, 
1811, ; "984, 987 


INDEX TO CASES 


PAGE 
Stevens v. South Devon Rail. Co. . 1242 
Steven’s Trs. v. Fraser, 1836, 1060, 1158 
Stevenson v. Allan, 1680, . ’ ‘ 2638 
Stevenson v, Ewing, 1849, ; 1128 
Stevenson v. Fife, 1715, . : ; 759 
Stevenson v. Hamilton, 1838, 140, 185, 
248, 845 
Stevenson v. Ker, 1663, . ee L302 
Stevenson v. Macintyre, 1826, 588, 598 
Stevenson v. Maclaren, 1800, _ . : 878 
Stevenson v. Tweedie, 1649, ; ' 101 
Stevenson’s Trs. v. Dumbreck, 1861, 1173 
Stewart, 1792, . : é F : 242 
Stewart v. Anderson, 1749, 101 
Stewart v. Baillie, 1841, 293, 413, 725, 730 
Stewart v. Campbell, 1830, ; P 1250 
Stewart v. Campbell, 1852, 1820, 1328 


Stewart v. Denham, 1742, . : . 552 


Stewart v. Denholm, 1726, 588, 539 
Stewart v. Hider, 1816, 1228 
Stewart v. Falconer, 1830, : 1149 
Stewart v. Ferguson, 1841, : : 385 
Stewart v. Forbes, 1888, . : : 850 
Stewart v. Fullerton (Ascot oe 1830, 499 
Stewart v. Garnett, . 3 33 
Stewart wv. Graham, 1744, . 4 j 425 
Stewart v. Home (Argaty), 1789, ‘ 518 
Stewart v. Hoome, 1792, . : ; 90 
Stewart v. Irvine, 1632, . 3 ; 95 
Stewart v. Kerr, 1890, , i 861 
Stewart v. Kirkcaldy, 1849, : 5 XO) 
Stewart v. Kirkpatrick, 1735, . é 556 
Stewart v. Lang’s Trs,, 1839, . : 978 
Stewart v. Leslie, 1810, . ; 484 
Stewart v. Macdonald, 1826, 43, 1145 
Stewart v. Mackenzie, 1834, 1228, 1229 


Stewart v. M‘Naughton, 1824, . ; 151 
Stewart v. Morrison, 1892, Se Lid 
Stewart v. Neilson, 1860, 190, 401 


Stewart v, Nicolson, 1859, 480, 488, 491, 
533, 534, 535, 539, 557, 559, 569, 570 


Stewart v. Earl of Orkney, 1713, 1359 
Stewart v. Porterfield, 1826, 468, 510 
Stewart v. Rae, 1883, ; : 418 
Stewart v. Stephen, 1832, . : ; 147, 252 
Stewart v. Stewart, 1802, 766 
Stewart v. Stewart, 1813, 983, 337, 8 349, 1099 
Stewart v. Stewart, 1815, 673 
Stewart v. Stewart, 1842, . 390 
Stewart v. Stewart (Logiealmond), 1846, 534 
Stewart v. Stewart, 1851, . c : 370 
Stewart v. Stewart, 1891, ‘ : 604 
Stewart v. Stewart’s Exrs., 1761, 197, 541 
Stewart v. Traill, 1837, 1023, 1024 


Stewart v. Vans Agnew, 1784, . : 549 
Stewart v. Watson, 1791, . 27, 32, 291 
Stewart v. Watson’s Hospital, 1862, 197, 198 
Stewart Falconar v. Wilkie, 1892, . 603 
Stewart v. Wilson, 1823, . 7 L282 
Stewart’s rs. v. Evans, 1871, 1164, 1330 
Stewart's Trs. v. Stewart, 1851, 132, 

254, 798, 845, 1011, 1263 
Stewart’s Trs. v. Stewart, 1868, : 698 
Stickney v. Sewell, 5 
Stiles v. Guy, . ; F 
Still v. Hoste, . ‘ Fs 382 
Stirling v. Cunninghame, 1639, . 


CITED. Ixvil 


an PAGE 
Stirling v. Deans, 1704, 728, 725, 726, 729 


Stirling v. Dun, 1829, : 518, 543 
Stirling v. Dunn, 1827,  . : : 480 
Stirling v. Luke, 1732, ; : 136 
Stirling v. Mackenzie, 1847, 64, 12538 
Stirling v. Moray, 1845, 522, 531, 532 
| Stirling v. Stirling, 1834, . ; : 557 


Stirling Vv. Stirling ‘and Robertson, 1822, 1062 
Stirling v. Stirling’s Trs., 1838, 1012 
Stirling Maxwell’s Exrs. v. Grant, 1886, 773 
Stirling v. Stirling, 1801, . - . 484 
Stiven v. Brown’s Trs., 1878, 421, 607, 626 
Stobie’s Trs., 1888, 635, 654 
Stocken v. Dawson, F ; 1239 
Stocks v, Dodsley, . ; ; ; 768 
Stoddart v. Grant, 1851, . 391, 723, 724, 
725, 730 
Stoddart v. Rutherford, 1812, . 881, eee 897 
Stoddart v Thomson, 1734, 142, 257, 
276, 489, 1029 


Stoddart’s Trs., 1870, ; : 768 


Stone v. Parker, ; ‘ ‘ 345, 601 
Stone’s Trs., 1874, . - ; , 811 
Storey v. Paxton, 1878,  . : 574, 1314 
Storke wv. Storke, : ; 397 
Stormonth v. Annandale’s Ors. , 1662, 486 
Stormonth v. Robertson, 1814, . ; 210 
Stott, 1854, j 1276 
Stott v. City of Glasgow Bank, 1879, 1348 
Stott v. Hollingworth, : . 1020 
Strachan v. Palioin 1736, 188, 1083 
Strachan v. Farquharson, 1732, . : 475 
Strachan v. Mowbray, 1843, : 224, 240 
Strachan’s Heirs v. His Creditors, 1738, 1284 
Strain v. Strain, 1893, : : 617 
Straiton v. E: arl of Lauderdale, 1708, 
1303, 1320 
Strang v. Strang, 1751, ; : 484 
Strange v. Smith, ; 5 ; ; 602 
Strathallan, Viscount, v. Drummond, 
18235. : : : ; : 555 


Strathallan 
1840, . 
Strathmore, Earl of, 1858, . : 
Strathmore, E. of, v. Sirathmore’s eRe 

1831, ; 190, 308, 304, 307, 965, 1023 
Strathmore, Earl of, v. Strathmore’s 

ADrasis INSETS 468 
Strathmore, E. of, v. uration 8 Trs., 


D. of Northumberland, 
349, 1076, 1078 
1018 


S40: - 1090 
Strathmore v, Strathmore’ s  Trs., "1856, 1200 
Strathnaver v. M‘Beath, 1731, 1065 
Straton’s Trs. v. Cunningham, 1840, 723, 

126, 735 
Strode v. Russell, : ' : : 398 
Strong v. Strong, 1851, : 741 
Stroughill v. Anstey, . , : 985, 986 
Stroyan v. Murray, 1890, . : 5 200 
Stuart v. Campbell, 1852, < ‘ 970 
Stuart, Stirling, v. Stirling Crawfurd’s 

AMES) TUSK, 2738, 399, 413 
Stuart v, Fleming, 1623, ‘ ; 726 
Stuart v. Maconochie, 1836, : 4 1259 
Stuart v. Stuart (Mar. of Bute), 1861, 1250 
Stubbs and Co, v. Smith, 1829, x 976 


Studd v, Cook, 1883, . 35, 333, 608, 630 
Sturgeon v. M‘Lellan, 1813, ‘ 1237 


Ixvil INDEX TO 
PAGE 
Sturgis v. Campbell, . 585, 592 
Sturgis v, Champneys, . : 670 
Sturrock v. Binny, 1843, 717, 810 
Sturrock v. Rankin’s Trs., 1875, 602 
Suisse v. Lowther, ; ; 734 
Summers v. Simson, 1757,. 101 
Sutherland v. Cooke, . , 4 5 an 
Sutherland v. Douglas’ Trs., 1865, 328, 
623, 760 
Sutherland v. Gordon, 674 
Sutherland v. Graham, 1757, : 102 
Sutherland v. Jeffrey, 1805, 341, 343 
Sutherland v. Murray, 1734, 356 
Sutherland v. Ross, 1683, Palys 


Sutherland v. 


Sinclair, 1801, 356, 459, 498, 515 


Sutherland v. Sutherland, 1786, . 1293 
Sutherland v. Sutherland’s Exrs. , gs 733 
Sutherland’s Trs., 1874, 2 806 
Sutherland’s Trs., 1893, 5 351, 922 
Suttie v. Duke of Gordon, 1733, . : 111 
Suttie v. Ross, 1838, Z : 175, 281 
Suttie v. Suttie, 1809, . 460, 627, 759, 810 
Suttie v. Suttie’s Trs., 1846, 304, 315 
Sutton v. Jones, 991 
Swan v. Wright, 1829, 1235 
Sutton Colefield Case, ; . 1040 
Swayne v. Fife Banking Co., 1822, 862, 863 
Swinton’s Trs, . Swinton, 1862, 364, 464, 
467, 862 


Sym v. Charles, 1830, 887 


py lbilayey Ae eaey 


1175, 1177, 11838, 1208, 1216, 1217, 

W221), 1228; 122951232 
Syme v. Dewar, 1803, 537, 1287 
Syme v. Dickson, 1799, . , 502 
Syme v. Dickson (Blairhall), 1821, ‘498, 519 
Syme v. Henderson, 1835, . 264 
Tailzeour v. Tailzeour, 1787, 178 
Tait v. Lady Duncan, 1837, 624 


Tait v. Kay, 1779, 


866, 986, 1154, 1299 


Tait v. Wood, 1866, 64 
Tait’s Trs. v. Lees, 1886, 588 
Tatham v. Drummond, 729 
Tatnall v. Hankey, 27 
Tatnall v. Reid, 1827, 5 skye 
Taylor, 1850, 1162, 1181, 1198 
Taylor, 1884, . A 712 
Taylor v. Lord Braco, 1747, 1296, 1298 
Taylor v. Clarke, ; . 1020 
Taylor v. Crawford, 1833, 1065, 1069 
Taylor v, Diplock, 68 


Taylor v. Sir Wm. mee and Co., 1827, 


879, 986, 1154 


Taylor v. George, . : 347 
Taylor v. Gilbert’s Trs., 1878, 776, 814 
Taylor v. Hutton, 1854, . : ‘ 1292 
Taylor v. Commrs. of Police for Kil- 
marnock, 1858, tb. 
Taylor v, Noble, 1836, 905, 1249, 1256 
Taylor v. Richardson, 397 
Taylor v. Tabrum, - 978 
Taylor v. Taylor, 231, 233, 1035 
Taylor v. Taylor, é : 408 
Taylor v. Taylor, 1871, 670 
Taylor’s Settlement, Re, . 233 
Taylor v. Taylor’s Trs., 18 57, 1278 
Taylor v, Veitch, 1796, 103 


CASES CITED. 
PAGE 
Taylor v. Watson, 1846, 989, 991, 992, 
2 999, 1003, 1004, 1259 
Teacher’s Trs. v. Teacher, 1890, LOG: 
Tebbs v. Carpenter, 1149, 1207 
Telford v. Jamieson, 1835, 247, 835 
Templer v. Templer, 1828, 585, 592 
Tench v. Cheese, 309, 1084, 1202 
Tennent v. Dunsmure, 1878, 731 
Tennent v. Tennent, 1688, : 80 
Tennent v. Tennent’s Exr., 1889, 689 
Tennent v. Tennent’s Trs., 1868, ; 1064 
Tennent v. Tennent’s Trs., 1869, 418, 419 
Tetlow v. Ashton,. . : 758 
Thain v. Thain, 1891, 171, 185, 1361 
Tharp, Re, ; 637 
Thetford School; ; : 1037, 1040 
Thoirs v. Tolquhoun, 1686, 1050 
Thom v. Mackenzie, 1864, . 1162 
Thom v, Thom, 1852, ; : 89 
Thomas, 1879, . - 686 
Thomas v. Tennent’s Trs. be ‘1868, 28, 232, 
402, "413, 812, 1035 
Thomas v. Walker’s Trs., 1829, 976, 1230 
Thomas v. Walker’s Trs., 1832, 982, 1230, 1335 
Thomas v. Walker’s Trs., 1839, pelisoo 
Thompson v. Finch, . : : 1218 
Thoms v. Thoms, 1865, 101 
Thoms v. Thoms, 1868, 475 
Thomson, 1857, 1272 
Thomson v. The Adv. -Gen., 1845, 49 
Thomson v. Anderson, 1887, 931 
Thomson v, Angus, . - : 87 
Thomson v, Campbell, 1838, 1145, 1146, 
ala sie 1220, 1225, 1228, oe 
Thomson v. Carlinn, . 
Thomson v. Christie, 1852, 887, 979, tise 
Thomson v. Cumberland, 1814, 388, 770, 
781, 1105 
Thomson v. Dalrymple, 1865, . 5 aS 
Thomson v, Davidson’s Trs., 1888, 922 
Thomson v. Douglas, 1856, 582, 658 
Thomson v. Douglas, Heron, and Co., 

1784, , : 830 
Thomson v. Dove, 1811, 297, 301, 1027 
Thomson v. Dudgeon, 1851, 979 
Thomson v. Duncan, 1855, 1069 
Thomson v. Dunlop, 1884, 435 
Thomson v. Lindsay, 1873, . 1064 
Thomson v. Lyell, 1836, . : 475, 726 
Thomson v. M‘Lachlan’s Trs., 1829, 1334 
Thomson v. Miller, 1834, 1302 
Thomson v, Miller’s Trs., 1883, 1197 
Thomson v. Milne, 1839, §27, 528 
Thoms n v. Mowbray, 1676, 1359 
Thomson v. Murray, 1824, ; 1364 
Thomson v. North British Rail. Co. . 982 
Thomson v. Scougall, 1835, 639, 648, 702, 712 
Thomson v. Smith, 1849, 4 146 
Thomson v. Thin, 1675, 130 
Thomson v. Thomson, 1801, 173 
Thomson v. Thomson, 1812, 609 
Thomson’s Exr. v. Thomson, 1882, 433 
Thomson’s Trs., 1890, 1172 


Thomson’s Trs. v, Alexander, 1851, 


Thomson’s Trs. v. Robb, 1851, 
Thomson’s Trs. v. Thomson, 1889, 


34, 53, 59, 61 


7138 
U2 


INDEX TO CASES 


Thomson's Trs. v. 
1867, . ‘ " 
Thorburn v. Martin, 1853, 886, 988, 
989, 992, 995, 998, 999, 1003, 

1004, 1258, 1259 

Thorburn v. Thorburn, 1836, . 594, 806 
Thorburn v. Thorburn, 1858, 762, 1311, 1326 
Thorburn’s Trs. v. Maclaine, 1864, 341, 619 
Thornhill v. Macpherson, 1841, 643, 669 
Thornton v. Thornton, 1845, 4 5 967 


Thomson’s Exrs., 


Threshie, 1815, . - ; 5 : &83 
Threshie v. Threshie’s Trs., 1845, 5 660 
Thwaites, ex parte, . 994 
Thynne, Lady, v. Earl of Glengall, 147, 750 
Tibbits v. Tibbits,  . ‘ : 347 
Tiffen v. Longman, 4 ; 772 
Tinnoch v. M‘Lewnan, 1817, 457, 461, 627, 762 
Titchfield v. Horncastle, . ; 335 
Titchfield, Marquis of, v. Cuming, 1800, 

500, 504 


Tochetti v. City of Glasgow Bank, 1879, 1346 
Tod, 1890, : 5 5 e54 


Tod ». Wemyss, 1770, 145, 146 
Todd v. Beattie, 1802, : 1364 
Todd v. Clyde’s Trs., 1843, 1357 
Todd v. Mackenzie, 1874, . ; : 453 
Tod’s Trs. v. Finlay, 1872, ; 5 195 
Tod’s Trs. v. Wilson, 1869, : j 846 
Todrick v. Sibbald, 1838, ; . 1194 
Tofield vy. Tofield, : j : j 835 
Tomison v. Tomison, 1839, : é 174 
Tomkins v. Tomkins, 6 : : 691 
Torbet v. Borthwick, 1849, ; . 1246 
Torrance v. Bryson, 1841, . F : 903 
Torrance v. Murdoch, 1842, 1298 


Torrie v. King’s Remembrancer, 1832, 
9, 763, 800, 801, 810 
Torrie v. Munsie, 1832, 122, 590, 594, 
627, 634, 695, 888, 1027, 1034, 1214 


‘Tovey «. Tennent, 1854, 1130, 1131, 1274 
Towart, 1823, . - 1274 
Towart v. Sellar, a ; : ‘ 264 
Townend v. Townend, 1207 
Townley v. Sherborne, 1217 
Townsend, Lord, v. Windham, 1093 
Trail v. Trail, 1737, . : ; : 426 
Trail v. Trail, 1805, . ; , ‘ 276 
Train v. Bell’s Trs., 1824, . ; : 576 
Trappes v. Meredith, 1871, ‘ . 842 
Traquair v. Martin, 1872, . F ; 422 


Traquair, Earl of, v. Henderson, 1822, 286 
Traquair’s Trs., Earl of, v. Henderson’s 


ADEs IMSS e225 
Trevelyan v. Trevelyan, 1873, 137, 164 
Treves v. Townshend, 1207 
Trimlestone v. Hammill, 1183 
Trimmer v. Bayne, . : 892 
Trinity Hospital (Alexander’ 8 Mor tifica- 

tion), 1881, 922, 923, 934 
Tronsons v. Tronson, 1884, 278, 765 
Trot v. Vernon, é , ; 346 


Trotter v. Cunninghame, 1839, 214, 582 
Trotter v. Cunninghame, 1849, 1201 
Trotter v. Rochead, 1681, 151 
Trotter v. Trotter, 37, “46, 47, 59, 61, 
151, 207, 246, 252 
Trotter v. Trotter, 1842, . c 419 


CITED. Ixix 
PAGE 

Trotter's Trs. v. Gordon (Mortonhall), 
1840, . : ; : , : 518 
Trower v. Butts, ; : ‘ : 696 
Tuer v. Turner, : A ; F 241 
Tullett v. Armstrong, 687 

Tullallan, Lord, v. Lord Clackmannan, 
1626, . ‘ 610 
Tullis v. Mags. of Edinburgh, 1847, . 1857 


Tulloch v, Welsh, 1838, 631, 633, 634, 


643, 654 
Tulloch v. Williams, 1846, : ; 55 
Turbyne v. Kirk-Session of Leuchars, 1875, 923 
Turnbull v. Cowan, 1848, . ; . 1034 
Turnbull v. Doods, 1844, . é 280, 345 
Turnbull v. Kerr, 1760, . : 213 
Turnbull v. Hay Newton, 1836, : 533 
Turnbull v. Tawse, 1825, . ‘ 417, 967 
Turnbull v. Turnbull’s Trs., 1825, 970, 1162 
Turner v. Gaw, 1894, : : 5 804 
Turner v. Martin, . : ; : 970 
Turner v. Turner, 1807, . 5 5 544 
Turner v. Turner, 1811, . : : 542 
Turner’s Trs., 1862, 1183 


Tweeddale, Marquis of, v, Somner, 1816, 214 


Tweedie v. Loch, . 1056, 1060 
Twisden v. Twisden, ; ? : 748 
Tyrell v. Clark, : : ( ; 218 
Tyrell v. Tyrell, : : : . 584 
Udny v. Udny, 1858, 5 : : 526 
Udny v. Udny, . : : 5 oh wh UE OA 
Ulrich v. Lichfield, . ; : : 397 
Underwood v. Stevens, : » 1218 
Underwood v. Wing, . . : : 68 
Union Bank v. Ferguson, 1857, 1354 
Union Bank of Scotland v. National 


Bank of Scotland, 1886, 828 
Union Insurance Co. VD. Graven 1839, 298 
United States, President of, v. Drummond, 11 
Urch v. Walker, ; F F pe labs 
Ure v. Earl of Crawford, 1756, . ; 497 
Ure v. Jeffrey, 1825, . ; : : 969 
Urquhart v. Brown, 1843, 1153, 1159, 


Urquhart v. Dewar, 1879,.+ . : 334 
Urquhart v. Urquhart, ; 1006 
Urquhart v. Urquhart, 1851, 146, 253, 254, 291 


Urquhart v. Urquhart, 1853, 484, 505, 
1199, 1364 
Urquhart’s Trs. v. Urquhart, 1886, . 823 
Vance v. E. Lancashire Rail. Co. 1242 
Vans v. Malloch, 1675, , : 5 276 
Vans Agnew v. Stewart, 1822, 1005, 1287 
Varley v. Winn, - : ; ; 584 
Vaughan v. Buck, : ; ; 3 671 
Vaux v. Henderson, . . ; 758, 777 
Veasey v. Malcolm’s Trs., 1875, 275, 399 
Veitch, 1632, . : : 94, 114 
Veitch v. Irving, 1700, . : 3 43 
Veitch v. Young, 1733, . 1284 
Veitch v. Young, 1808, . 99, 198, 306 
Vere, 1804, ; é : : 974 
Vernon v, Vernon, : ‘ ‘ : 346 
Villiers v. Connell, . > 672 
Vincent v. Karl of Buchan, 1889, . 3 
Vincent v. Newcombe, 1176 


lxx 


. 


PAGE 
Vines v. Hillon, 1860, . 641, 646, 653, 804 
Vint v. Earl of Dalhousie, 1712, 1294 
Vint v. Hawley, 1712, aap 


Virginie, La, ‘ 
Virtue v. Alloa Police Commrs. ; 1873, 949, 1343 


Waddell, 1851, . : 1182 
Waddell v. Colt, 1789, ; ; 343 
Waddell v. Pollock, 1828, . 692, 769, 981 
Waddell v. Rymer, 1833, . 1264 
Waddell v. Waddell, 1812, 662 
Waddell v. Waddell, 1818, 1321 
Waddell v. Waddell, 1842, 1104 
Waddell v. Waddell, 1863, 1042 


1845, - 178, 
264, 268, 280, 


Waddell v. Waddell’s Trs., 


281 


Waddell’s Trs. v. Waddell, 1843, 1042 

Wakefield v. Renfrewshire Commrs. of 
Supply, 1878, 1241 

Walker, 1837, 1274 


Walker v. Buchanan, Kennedy, and Co., 
1857, 964, 967, 1063, 1064, 1068, 1069, "1937 


Walker v. Denne; 241 | 
Walker v. Gavin, 1787, 979 | 
Walker v. Home, 1827, : . 1288 
Walker v. Park, 1859, . 641, "646, 712, 798 
Walker v. Steele, 1825, ‘ i 410 
Walker v. Stronach, 1874, 1193 | 
Walker v. Symonds, . 1166 | 
Walker v. Walker, 1744, 712 
Walker v. Woodword, ; 1211 
Walker's Exrs. v. Low, 1833, 1062 
Walker’s Trs., 1870, . : : : 742 
Walker’s Trs. v. Walker, 1878, 294, 419, 475 
Walkioshaw’s Trs , 1872, . 787 
Wall v. Wall, 296 
Wallace v. Att. -Gen. : 49 
Wallace v. Ritchie’s T'rs., 1846, 1310, 1211, 1327 
Wallace v. Sharp, 1885, 1057 
Wallace v. Taylor, 1832, 1217 
Wallace v. Wallace, 1758, . ; : 87 
Wallace v. Wallace, 1807, 642, 712, 784 
Wallace v. Wallace, 1880, - 523 
Wallace’s Trs. v. Wallace, 1891, 1108, 1105 
Wallis v. Taylor, ; 768 
Walls v. Maxwell, 1700, . 1320 
Walpole, Lord, v. Lord Cholmondeley, 397 | 
Wamphray, 1669, . 94, 115 
Wannop (Haldane’s rs) es . Murphy, 1881, 

(ify, ently 
Warburton v. Sandys, 1127 
Ward v. Butler, 1112 
Ward v. Lang, 1893, : 372 
Wardlaw v. Fraser, 1663. . : 578 
Wardlaw v. Maxwell, 1715, r 43, 1145 
Wardlaw v. Wardlaw’s ‘I'rs., 1875, 616 
Wardlaw v. Wardlaw’s Trs., 1879, . 664 
Wardlaw v. Wardlaw’s Trs., et 341, 787 
Wardroper v. Cutfield, 219, 221 
Warren v. Rudall, . 1123 
Warrender v. Warrender, 1835, 18395, 1) 
Waterpark v. Fennel, 385 
Waters v. Groom, . 991 
Waters’ Trs. v. Waters, 1884, 797 
Watherstone v. Renton, 1801, 609 
Waterson v. Stewart, 1881, 1309 
Watson, ex parte, ‘ 1207 


INDEX TO CASES CITED. 


PAGE 
Watson w. Beveridge, 1883, 273, 399 
Watson v. Blair, 1831, : ; : 726 
Watson v. Crawcour, 1843, 1114, 1119, 
1128, 1136, 1157, 1159, 1166 
Watson v. Giffen, 1884, 440, 626 
Watson v. Grant’s Trs., 1874, 676 
Watson v. Haliburton, 1656, : 1302 
. Watson v. Giass, 1744, 1075, 1081 
Watson v. Hayes, ; 233 
Watson v. Johnston, 1848, : 870, 1066 
Watson v. M‘ Donald, 1794, P 3 203 
Watson v. M‘Dougall, 1856, 652, 698, 701, 804 
Watson v. Marshall, 1782, 879, 1145 
Watson v. Morrison, 1848, 1185 
Watson v. Noble’s Trs., 1827, . : 264 
Watson v. Pyvt, 1801, 484, 673, 1200 
Watson v. Watson, 1854, . 348, 611, 614 
Watson v. Wilson (Alexander’s Tr. ), 1868, 851 
Watson v. Watson’s Trs., 1875, 1248 
Watsons v. Marjoribanks, 1837, 329, 701, 
788, 794, 1100, 1105 
Watson’s Trs. v. Hamilton, 1894, . 478 
Wate, 1854, 1136, 1276 
Watt v. Forrest, 1702, : ‘ 793 
Watt v. Greenfield’ silrs:, S25; 1252 
Watt vw. Jervie, 1760, : 5 404 
Watt v. Reid, 1890, : 196, 197 
Watt v. Roger’ suing 1890, 1353 
Watt v. Tawse, 1829, ; ‘ 1098 
Watt’s Hospital, John, Govs. of, 1893, 923 
Watt's Trs. v. Mackenzie, 1869, 295, 431 
Waitt’s Trs, v. Pinkney, 1853, 845 


Wauchope, 1882, : 635, 710 
Wauchope v. Ladies E. and M. Ker, 1812, 189 


Wauchope v. Duke of Roxburgh, 1815, 555 
Wauchope v. Wilson, 1724, : 577 
Wauchope v. Wauchope, 1737, . 237 
Wauchope v. Wauchope, 1877, ; 12 
| Wauchope v. Wauchope, 1884, 514, 520 
Weall v. Rice, . 392 
Webb v. Earl of Shaftesbury, 837, 889 
Webb v. Wools, ; 347 
Webster et al. , 1887, 5 5 1197 
Webster v. Alexander, 1859, 970 
Webster v, Greig, 1802, 1284, 1301 
Webster v. M‘Calman, 1848, 1334 


Webster v. Rettie, 1859, 142, 144, 167, 


169, 755 
Webster v. Shiress, 1878, . 861 
Webster v. Webster’s T'rs., 1882, 621 
Webster’s Trs. v. Webster, 1876, 476 
Weddell, 1849, 91, 1092 


Wedderburn v. Scrimgeour, 1666, : 324 
Wedderburn’s Crs. v. M‘Kenzie, 1743, 209 
Weedon v. Fell, 652 
Weir v. Adv. Gon 1866, 224 
Weir v. Drummond, 1664, 99 
Weir v. Durham, 1870, 212 
Weir v. Knox, 1791, lye} 
Weir v. Laing, 1821, 32 
Weir v. Parkhill, 1738, 1303, 1320 
Weir v. Steele, 1745, 396, 456, 475 
Weir's Trs., 1877, ‘| 1187 
Weiss v. Dill, . 1237 
Welby v. Welby, 246 
Weld v. Bradbury, 697 


Weld v. Tew, . : 239 


INDEX TO CASES 


PAGE 
Weller v. Ker, 1866, . 795, 1196 
Wellwood v. Ross, 1831, . 1177, 1208 
Wellwood v. Wellwood, 1848, . ~ W085 
Wellwood v. Wellwood (Garvock), 1791, 504 
Wellwood’s Trs. v. Boswell, 1851, 603, 1213 
Wellwood’s Trs. v. Hill, 1856, 891, 1238 
Welsh v. Barstow, 1837, 555, 836 
Welsh v. Cairnie, 1809, 340 


Welsh v. M‘Arthur, 1826, 1243, 1245 


Welsh v. Milne, 1844, ‘ 59 
Welsh v. Robertson, 1820, 514, Beal. 523, 528 
Welsh v. Welsh, 1878, . 167 


Welsh’s Trs. v. Welsh, 1871, 
Wemyss v. Trail, 1810, 349, 592, 1076 
Wemyss v. Wilson, 1674, 6 Ihe) 
Wemyss, Earl of, v. Campbell, 1864, 101 
Wemyss, Earl of, v. Duke of Queens- 
berry’s Exrs., 1821, : 544 
Wemyss, Earl of, v Earl of Hadding- 
ton, 1815, . 
Wemyss, Earl of, wv. Montgomery, 1854, 991 


422, 423, 1125 


Wewyss, Earl of, v. pas se 1217 
West v. Jones, . 1218 
Western Bank, 1864, 1219 
Westley v. Clarke, ; : ‘ = LARS) 
Wharncliffe, Lord, v. Nairne (Drum- 
kilbo), 1849, : : 525 
Wharrie v. Wharrie, 1760, . 38/1, 102 
Wheldle v. Partridge, ; p J 240 
Whelpdale v. Cookson, ; : : 994 
Whicker 7. Hume, . : ; ; 2 
Whiffen v. ee 1872, 862, 875 
White, 1855 ; 1190 
White, 1893, : 5 : : 6 641 
White v. Baker, : : : 2 648 
White v. Barber, 3 325 
White v. Briggs, 1848, "347, 348, ‘664, Hie 
White v. Eliott, 1894, » 341 
White v. Finlay, 1861, 140, 243, 855, 1033 
White v. Hay, 1698, 1282 
White v. Steele, 1894, 1245 
White v. White, 1673, . 1820 
White v. White, 1841, 753, 1042 
White v. White, 1860, ; 230, 237 
White v. Williams, . : : : 398 
White v. Wilson and Co., 1843, . 1245 
White’s Trs. v. Chrystal’s Trs., 18938, 802, 815 


White’s Trs. v. Whyte, 1877, . : 621 
Whiteford v. Ayton, 1742, 434 
Whitelaw v. Lang, . j 187 
Whiteley v. Learoyd, 1887, 1169, 1205, 1208 
Whittet’s Trs. v. Whittet, 1892, 694, 698, 699 


Whitton v. Russell, : 898 
Whyte v. Ballantyne, 1823, 264, 1026 
Whyte v. Knox, 1858, : 967 
Whyte w. Murray, 1888, . 1095 
Whyte’s Factor v. Whyte, 1891, 1187 
Whyte’s Trs. v. Burt, 1851, 989, 998, 
996, 997, 998 
Whyte’s Trs. 7. Whyte, 1877, 5 822 
Wick, Mags. of, v. Forbes, 1849, . 58, 55 
Wight v, Brown, 1849, 119, 133 
Wight v. Inglis, 1798, . . 86, 214 
Wightman v. Costine, 1878, . ; 423 
Wightman v. Delisle’s Trs., 1802, 19, 34, 
46, 47, 253 
Wildes v. Davies, . F - : 3385 


CITED. lxxi 


PAGE 
Wilkie v. L. of Dalziel, 1688, . 1173, 1352 
Wilkie v. Jackson, 1836, 709, 711, 1031, 1076 
Wilkie v. Wilkie, 1837, . : 598, 843 
Wilkie’s Trs. v. Wight’s Trs., 1893, . 619 
Wilkins v, Hogg, 1218, 1222, 1225 


Wilkinson v. Parry, . . 1189 
Wilkinson v. Wilkinson, 997, 300, 301 
Williams v. Nixon, ‘1218 
Williams v. Powell, 1211 
Williams v. Roberts, . ‘ 1081 
Williamson v. Begg, 1887, ; 574 
Williamson v. Boothby, 1890, 416, 424 
Williamson v. Fraser, 1832, 879 
Williamson 7. Gardiner, 1865, (Ns Vee 
Williamson v. Hay, 1855, . : 582 
Williams n v. Johnstone, 1848, . 968 
Williamson v. Kennedy, . : r 275 
Williainson v. Paul, 1849, . : ‘ 239 
Williamson v. Sharp, 1851, : 532, 537 
Williamson v. Suttie, 1843, , 585, 1215 
Williamson v. Urquhart, 1688, 276 
Willi:mson v. Williamson, 1886, : 66 
Willison v. Callender, 1724, ‘ 532, 535 
Willison v. Smart, 1840, . 864 
Willison v. Willison, 1726, 500 
Willock 7. Auchterlonie, 1772, 27, 190, 292 
Willock v. Auchterlony, 1769, 575, 1314 
Willox v. Farrell, 1846, . esd; 107 
Wilmot v. Wilmot, 1841, . : ; 55 
Wilson, 1864, . ? ‘ 1130 
Wilson v. Alexander, 1807, : : 967 
Wilson v. Beveridge, : 580, 838, 1172 
Wilson v. Campbell and Others, 1819, 1193 
Wilson v. Dick, 1840, ‘ é 253 
Wilson v. Mags. of Dunfermline, 1822, 12387 
Wilson v. Fleming, 1823, 863, 864 


Wilson v. Gibson, 1840, , 143, 257 
Wilson v. Gilchrist’s Trs., 1851, 108, 1006, 1156 
Wilson v. Glasgow and South-W estern 


Railway Co., 1751, A 3 . 290 
Wilson 2. Glen, 1817, 607, 609 
Wilson v, Gloag, 1849, : : : 851 
Wilson v. Henderson, 1802, 246 
Wilson v, Jobson, 1771, 927 
Wilson v. Lindsay, 1878, ; 826 
Wilson v. Lumsdaine, 1837, 1052 
Wilson v. Maddison, . 584 
Wilson v. Niblie, 1825, 585 
Wilson v. Paul, 1833, 1019 
Wilson v. Pollock, 1839, 485 
Wilson v. Reid, 1827, 609 
Wilson v. Short, 1717, ; 1283 
Wilson v. Smart, 1809, ‘904, 243, 851 
Wilson v. Stirling, 1843, 977, 987, 988 
Wilson v. Taylor, 1865, 1302 
Wilson 2. Whicker, 1852, . 108 
Wilson v. Wight, : 672 
Wilson v. Wilson, 1742, 842 
Wilson @. Wilson, 1783, 1364 
Wilson v. Wilson, 1808, 209 


Wilson v. 
Wilson 2. 
Wilson 2. 


Wilson, 1811, . ; 692, 769 
Wilson, 1769, . : : 
Wilson, 1789, 888, 1047, 1048, 
1049, 1050 

Wilson’s Exrs, v, Society for Conversion 
of Israel, 1869, 339, 921 


Wilson’s Trs., v. Pagan, 1856, 678 


lxxil 


PAGE 

Wilson’s Trs. v. Quick, 1878, .. 5 792 
Wilson’s Trs. v. Stirling, 1861, 279, 289, 

298, 428, 424, 726, 809 


Wilsun’s Trs. v. Wilson, 1843, . F 140 
Wilson’s Tis. v. Wilson’s Crs., 1863, 1232 
Winch v. Brutton, . 5 341 

1315 


Winchelsea v. Garetty, 


Winchester v. Smith, 1863, 410, 411 
Wing v. Angrave, . 68, 69 
Wink (Speirs’ Tr.) v. Speirs, 1867, Low 
Wise v. Wise, . .~ 1110, 1120 


Wishart v. City of Glasgow Bank, 1879, 
618, 686, 1348 


Wishart v7. Grant, 1763, 698, 714 
Wishart v. Wishart, 1837, . 1351 
Withy v. Mangles, . : : : 765 
Wood, 1856, . : : : 974 
Wood v. Aitchison, 1789, F , 709, 720 
Wood v. Anstruther, j ; : 973 
Wood v. Begbie, 1850, ‘ ? 676, 842 
Wood v. Burnet’s Tr., 1813, 797, 199 
Wood v. Cox, . 347, 1031 
Wood v. Fairley, 1823, é ; : 669 
Wood v. Menzies, 1871, 4 : 211, 618 
Wood v. Penoyre, . @ : ; 583 
Wood v. Scott, 1833, . 1297 


697, 698, 701, 787, 


Wood v. Wood, 1361, 
788, 794 
Wood, Small, and Co. v. Spence, 1833, 
1065, 1067 
Woodmass v. Hislop’s Trs., 1825, . 667 
Woolam v. Kenworthy, . 5 : 340 
Woolcomb v. Woolcomb, . : 340 
Woollen Manufactory of Haddington OB 
Gray, 1761, . ; : : 667 
Worrall v. Harford, e237 
Wotherspoon v. Laidlaw, 1843, 1147, 1156 
Wrench v. Jutting, . : ; 342 
Wright v. Atkyns, . ; : ; 347 
Wright v. Burns, 1835, : : 143 
Wright v. Fraser, 1843, , ; : 646 
Wright v. Harley, 1847, 418, 618, 967, 
970, 1162 
Wright v. Ogilvie, 1840, 370, 708, 798, 804 
Wright v. Shelton, . 5 : ¢ 335 
Wright v. Turner, 1855, 3 : 871 
Wright v. Wright, 1712, 887, 1050 
Wright v. Wright, 1761, . : : 431 
Wrights v. Smith, 1716, 1399 


Wright’ s Exrs. v. City of Glasgow Bank, 


1880, ~ 1850 
Wright’s Exrs. v. ’, Robertson, 1855, 636, 897 
Wright's Trs., 1879, : 343, 435 
Wright's Trs., 1894, . 815, 1105, 1107 
Wright’s Trs., v. Hamilton, 1843, 1051 
Wright’s Trs. v. Wright, 1889, . : 729 
Wrightson v. Calvert, ; ; : 691 
Wrigley v. Sykes, 981, 1187 
Wych v. Packington, 1030 


INDEX TO CASES 


CITED. 


PAGE 
Wylie, 1850, . : 883, 912, 9138, 1272 
Wylie v. Enohin, . 88, 340, 342, 877, 1027 


Wylie v. Laye, 1834, 4 5, 6 
Wylie v. Smith, 1834, : 1243, 1246 
Wylie and Lochead v. Young, 1859, 905 
Wyllie v. Allan, 1830, : 3 . 1031 
Wyllie v. M‘Bride, . : F 190 


Wyllie v. Ross, 1825, 406, 574, 1285 


Wyliie’s Trs. v. Boyd, 1891, 341, 663 
Wyse v. Abbot, 1881, 903, 1126 
Yeaman v. Yeaman, 1686, 131, 209 
Yeatman v. Proctor, 1877, . 1 2 L858 
Yeats v. Paton, 1880, 692, 785 
Yeats v, Thomson, 1835, 30, 41 
Yeats v. Yeats, j : : 691 
Yeats v. Yeat’s Tr., 1833, ‘ F 175 
Yelverton v. Yelverton, ; ‘ 5 12 
Yeoman v. Oliphant, 1666, 5 93, 112 
Yester v. Lauderdale, 1688, ; ; 743 


York Buildings Co. v. Bremner, 1796, 1002 
York Buildings Co. v. Mackenzie, 1795, 
885, 886, 988, 989, 991, 992, 993, 1000, 
1001, 1004, 1026, 1045, 1046, 1365 
York and North Midland Railway Co. v. 


Hudson, i 4 1239 
Young v. Barclay, 1846, : s 56, 1857 
Young v. Campbell, 1790, - : ; 205 
Young v. Darroch’s Trs., 1835, 1006 
Young v. Dunn, 1785, ; : ; 977 
Young v. Grierson, 1849, 978, 988 


Young v. Johnson and Wright, 1880, 297 
Young v. Johnston’s Trs., 1841, 1330 


Young v. Leith, 1844, ; ; : 108 
Young v. Loudoun, 1855, . : ; 686 
Young v, Marshall, 1831, 1302 
Young v. Pape, 1680, ) ; ; 743 
Young v. Ramage, 1838, : 64555 
Young v. Robertson, 1769, , 263 


Young v. Robertson "(Donaldson's (hres). 


1862, . 639, 641, 644, 647, 651, 801 
Young v. Scott, Wt ; i 5 177 
Young v. Watson, 1740, . é : 897 
Young v. Watson, 1835, . é ; 675 
Young v. Young, 1761, .. : : 498 
Young’s Tr. v. Innes, 1880, : : 765 
Young’s Trs., 1885, . : : ; 664 
Young’ s Trs. v. M‘Nab, 1883, . ; 770 


Young’ s Trs. v. The Incorporated Trades 


of Perth, 1893, 1039 
Young’s Trs. v. Young, 1867, "356, ‘440, 

469, 562 

Young’s Trs. v, Young’s Trs., 1892, . 665 

Younger’s Trs. v. Ross, 1864, . : 290 

Yule v. Ritchie, 1758, ; ; 129 

Yule v. Yule, 1758, j : : é 405 


Zoller, 1868, 


l ‘ 1137 
Zuille v, Morrison, 1813, 


‘478, 570 


LIST OF ABBREVIATIONS. 


ALPHABETICAL LIST OF THE ENGLISH EQUITY REPORTS (CHAN- 
CERY EXCHEQUER IN EQUITY, AND HOUSE OF LORDS), WITH 
THEIR ABBREVIATIONS. 


Amb, 
AtK se *. 
Barn. C. 
Beav. 


Bie) oe 
IB ING Ss 
Br. Ch. Ca. 
Br. Par. Ca. 


Cary . 

Ch. Cas. 
Ch. Ca. Ch. 
Cas. t. Talb. 
Cl. & Fin. 
Colles 

Coll. . 

G. Coop. 
Cox 

Or, & Ph. 


Dan. 


DeG. F. & J. . 


De G. & J. 


DeG. J. &S. . 
De G. M. & G. 
De G. & Sm. 


Dick. 
Drew. 


Drew. & Sm. 


iowa: 
Dow & Cl. 


Eden . 


Eq. Ca, Abr. 


Ambler’s Reports, 2 vols.—1737 to 1784. 

Atkyns, 3 vols. —1736 to 1755. 

Barnardiston’s Chancery Cases, 1 vol.—1740 to 1741. 
Beavan, 33 vols,—1838 to 1864. 


Bligh’s Appeal Cases, 3 vols.—1819 to 1821. 

Bligh’s Appeal Cases, New Series, 11 vols. —1827 to 1837. 
Brown’s Chancery Cases, 4 vols.—1778 to 1794. 

Brown’s Cases in Parliament, 8 vols.—1702 to 1800. 


Cary’s Reports, 1 vol.—1557 to 1604. 

Cases in Chancery, 1 vol.—1660 to 1688. 

Choice Cases in Chancery, 1 vol.—1557 to 1606. 

Cases temp. Talbot, 1 vol.—1734 to 1788. 

Clark and Finelly’s Appeal Cases, 12 vols.—1831 to 1846. 
Colles’ Cases in Parliament, 1 vol.—1697 to 1714. 
Collyer, 2 vols.—1844 to 1845. 

George Cooper, 1 vol.—1815. 

Cox’s Chancery Cases, 2 vols.—-1783 to 1798. 

Craig and Phillips, 1 vol.—1841. 


Daniell, Exchequer Equity, 1 vol.—1817 to 1819. 

De Gex, Fisher, and Jones, 2 vols —1859 to 1861. 

De Gex and Jones, 4 vols. —1857 to 1859. 

De Gex, Jones, and Smith, 2 vols.—1862 to 1864. 

De Gex, Macnaghten, and Gordon, 8 vols.—1851 to 1857. 
De Gex and Smale, 5 vols.—1846 to 1852. 

Dickens, 2 vols.—1559 to 1798. 

Drewry, 4 vols. —1852 to 1859. 

Drewry and Smale, 2 vols.—1860 to 1862. 

Dow’s Appeal Cases, 6 vols.—1812 to 1818, 

Dow and Clark’s Appeal Cases, 2 vols. —1827 to 1832. 


Eden’s Reports, 2 vols. —1757 to 1767. 
Equity Cases Abridged, 2 vols. 
1 


Ixxiv 


Hin, 
ifvieh, IRA ¢ 
Free. Ch. 


(EU 5 
Gilb. . 


(al, ln, (ORR 
Hall & Tw. . 
Hare. 
Hem. & M.. 


Jac, : 
Jac. & W. . 
John. 

John, & H. 


Jur. 


Kay . 
Kay & J. 
Keen. 
Kel, 


Mac. & G. . 


Macl. & Rob. 


Mad. . 
Mer. . 
IMIR 4 4 
My. & Cr. 
My. & K. 


Nels. . 


P. Wms. 
ial, 


Rep. Ch. 
Ridg. & H. . 
Russ. . 
Russ. & M. . 


Sel. Ca. . 
Show. 

wi oF 
Sim, N. S. 


LIST OF ABBREVIATIONS. 


Finch, Sir H., 1 vol.—1673 to 1681. 
Finch’s Precedents, 1 vol. —1689 to 1723.” 
Freeman, 1 vol.—1660 to 1706. 


Giffard, 4 vols.—1857 to 1863. 
Gilbert, 1 vol.—1705 to 1727. 


Clark’s Appeal Cases, 11 vols. —1847 to 1865. 
Hall and Twells, 2 vols. —1848 to 1850. 
Hare’s Reports, 11 vols. —1841 to 1853. 
Hemming and Miller, 2 vols,—1862 to 1865. 


Jacob, 1 vol.—1821 to 1822. 

Jacob and Walker, 2 vols. —1819 to 1821. 

Johnson, 1 vol.—1859. 

Johnson and Hemming, 2 vols. —1860 to 1862. 

English Jurist, containing Reports in the Common Law and 
Equity Courts, 


Kay’s Reports, 1 vol.—1853 to 1854. 
Kay and Johnson, 4 vols. —1854 to 1858. 
Keen’s Reports, 2 vols, —1886 to 1838. 
Kelynge, 1 vol.—1731 to 1736. 


Law Journal, Chancery Reports, commencing 1832. 
English Law Reports, the current Series, commencing 1865. 


Macnaghten and Gordon, 3 vols. —1849 to 1851. 
Maclean and Robinson’s Appeal Cases, 1 vol.—1839. 
Maddock, 6 vols.—1815 to 1822. 

Merivale, 3 vols.—-1815 to 1817. 

Moseley, 1 vol. —1726 to 1731. 

Mylne and Craig, 5 vols.—1836 to 1840. 

Mylne and Keen, 3 vols. —1833 to 1835. 


Nelson, 1 vol.—1625 to 1693. 


Peere Williams, 3 vols. —1695 to 1736. 
Phillips, 2 vols. —1841 to 1849. 


Reports in Chancery, 1 vol.—1615 to 1712, 
Ridgeway temp. Hardwicke, 1 vol.—1744 to 1746. 
Russell, 5 vols.-—1826 to 1829. 

Russell and Mylne, 2 vols.—1829 to 1831. 


Select Cases, temp. King, 1 vol.—1724 to 1734. 
Shower’s Cases in Parliament, 1 vol.—1694 to 1699. 
Simons, 17 vols.—1826 to 1849. 

Simons, New Series, 2 vols. —1850 to 1852. 


Tami. 
Toth. . - 
Airis Cy ley G 


Vern. . 

Ves, sen. 
SWieS Teta, 
Veo Ba 


West, H. L. 
West & H. . 
Wils. Ch. 

Wils. Ex. Hq. . 


SViOUsm nae ce as 
Yo &iC; ChiiCa. 


Wa Gn. x. igs) 


LIST OF ABBREVIATIONS. Ixxv 
Simons and Stuart, 2 vols.—1822 to 1826. 

Smale and Giffard, 3 vols. —1852 to 1857. 

Swanston, 3 vols. —1818 to 1819. 


Tamlyn, 1 vol.—1829 to 1830. 
Tothill, 1 vol.—1559 to 1646. 
Turner and Russell, 1 vol.—1822 to 1824. 


Vernon, 2 vols.—1681 to 1720. 

Vesey, senior, 3 vols.—1747 to 1756. 
Vesey, junior, 22 vols.—1789 to 1816. 
Vesey and Beames, 3 vols. —1812 to 1814. 


West’s Appeal Cases, 1 vol.—1839 to 1841. 

West, Cases temp. Hardwicke, 1 vol.—1736 to 1739. 
Wilson’s Chancery Cases, 1 vol.—1818 to 1819. 
Wilson, Exchequer Equity—1817. 


Younge, Exchequer Equity, 1 vol.—1830 to 18382. 
Younge and Collyer’s Chancery Cases, 2 vols.—1841 to 1843. 
Younge and Collyer, Exchequer Equity, 4 vols.—1833 to 1841. 


if 


<2 ry Soin = 
; a 


. 
+ 
4 
< os. 
- : = — 
- aa 
= 
= 
= = 
: % 
— 
>= i 
© 
2 e 
- a. 
— 7 - 
. 
=—= Me 
= 
= 
7 
i> 
a 7 
ee — 
=! 
™~ i 
52s Saal 
aan 
7 7 : ay 
a 
. is 
* 
‘ 
~ 
- 
- 
- * 
- 
= 
, 
* 
‘ 
~ ~ 
’ 
= sae 
a _ 
aaa 
is 


LAW OF SCOTLAND 


IN RELATION TO 


WILLS AND SUCCESSION. 


Po ia 


CHAPTER I. 
OF DOM LCI E, 


1. DomIcILE IN GENERAL. 3. DomicInr or CHOICE. 
2. DoMICILE oF ORIGIN. 4, Wirr’s DERIVATIVE DOMICILE. 


SECTION I. 


DOMICILE IN GENERAL. 


1, In the investigation of rights of succession, the first question 
for consideration is, by what system of law the succession is 
regulated. In relation to personal succession, the law of the 
domicile of the deceased person is the governing law. Hence the 
ascertainment of the domicile is an inquiry which precedes all 
others. The rules according to which the domicile of a person is to 
be ascertained are juris gentiwm; and, in their application to 
practice, the courts of each country are bound to have regard to 
the opinions of jurists and the decisions of foreign tribunals, so far 
as consistent with the principles of general jurisprudence. Yet in 
every country reliance will naturally be placed on the precedents 
established by the decisions of its own courts, and for this reason 
the illustrations here given are taken chiefly from the decisions of 
the Courts of England and Scotland. The authorities in the 
general literature of jurisprudence will be found collected in the 
works of Burge! and Story.” It would be foreign to our purpose to 
paraphrase the researches of these learned authors ; and the writer 
could not hope by independent investigation to make any material 
addition to the citations which they have accumulated.* 


1 Burge’s Commentaries on Colonial 3 The observations of the Civil Law 
and Foreign Law, part i. chap. 2. commentators on the subject of domicile 
2 Story’s Conflict of Laws, chap. 3. will be found, in connection with those 


VOLT: A 


Sources of au- 
thority on the 
law of domicile, 


2, OF DOMICILE. 

CHAPTER I, 2, National Domicile is a term employed to signify the relation 
Idea of a natio- which an individual sustains to the country or place where he has 
ee actually, or jictione juris, his principal and permanent residence, 
We say actually or by fiction of law, because the determination of 
this, as well as other legal relations, is governed by rules which are 
more or less arbitrary in their nature, and which, when applied to 
particular cases, may fix the domicile of an individual in a country 
which is not, in the ordinary acceptation of the term, the seat of 
his principal and permanent residence. 

3, The primary conception of a domicile has never been more 
happily expressed than in the graphic description preserved by the 
compilers of the Code:—“Et in eodem loco singulos habere 
domicilium, non ambigitur, ubi quis larem, rerumque ac fortunarum 
suarum summam constituit, unde non sit discessurus, si nihil avocet ; 
unde cum profectus est, peregrinari videtur ; quod si rediit, pere- 
erinari jam destitit.”1 In this passage all the elements included 
in the notion of a domicile are distinctly specified : (1) the actual 
residence in the locality as a home; (2) the intention not to sever 
the relation unless something unforeseen should occur; and (3) the 
idea that the person is a foreigner (peregrinus) in any other locality 
in which he may have temporarily fixed his abode. 

4, It has been observed by high authorities that no perfect 
definition is or can be given of a domicile; and this is true in the 
sense that we cannot, within the compass of a definition, embrace 
the whole of the decided law on the subject. Domicile may, how- 
ever, be defined by its consequences, as denoting the relation which 
the person has to the locality by the law of which his status and 
the distribution of his personal estate are determined.? 

5. The right of determining the national domicile of a deceased 
person belongs properly to the courts of the country in which the 
principal part of his personal estate is situated; for it is to the 


Domicile as de- 
fined in the 
Code, 


Domicile de- 
fined by its 
legal relations. 


By what Court 
to be deter- 
mined, 


Feelix and Demangeat, vol. i. p. 54, and 
passages noted in index, voce Domicile ; 


passages in the Pandects which treat spe- 
cially of this subject—namely, Dig. lib. 5, 


tit. 1 (De judiciis, et ubi quisque agere vel 
convenire debeat) ; lib. 50, tit. 1 (Ad 
municipalem, et de incolis); and Cod. 
lib. 10, tit. 39 (De incolis, et ubi quis 
domicilium habere videtur, et his qui 
studiorum causa in aliena civitate degunt). 
Among modern authorities reference may 
be made to Pothier, Pand. im loc. cit., and 
Introd. aux Coutumes (ed. Dupin, vol. x. 
p- 1); Burge and Story, ut supra ; 
Savigny, Tr. de Droit Romain, §§ 350- 
359, and specially §$ 858-9; Phillimore 
on International Law, vol. iv. chap. 3-14 ; 


Bar, Intern. Recht, voce Domicile, and 
passages noted in index ; Williams on 
Executors, 8th ed., 1523; Jarman on 
Wills, vol. i. chap. 1; Fraser, Pers. and 
Dom. Rel., vol. i. p. 716. 

? Cod. lib. 10, tit. 89 (De Incolis, &c.), 
Ih ee 

2 “Domicile,” said Lord Cranworth in 
Whicker v. Hume, “meant permanent 
home, and if that was not understood by 
itself, no illustration would help to make 
it intelligible ;” 28 L.J. Ch. 400. 
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courts of that country that resort must be had by those who claim _CHAPTER I. 
the inheritance. Incidentally the question may be raised in many 

ways in the lifetime of the party, eg., when an action is brought 

against him in the courts of his supposed domicile, jurisdiction 

being founded ratione domicilii.! 

6. As residence is the basis of domicile, it follows that the place Place where 
where an individual was “commorant,” or habitually resident, at oe 
the time of his death, shall, in the absence of any contention to the ae 
contrary, be presumed to be his domicile for purposes connected 
with the administration of his succession.2 On this principle, the 
Commissary Courts grant confirmations to the next of kin of all 
intestates resident in Scotland at the time of death, where no com- 
peting claim is made by persons claiming the character of personal 
representatives under the law of another domicile. But this is 
only a rule of administration, and where the fact of domicile is 
brought into controversy, there is no presumption in favour of the 
last place of residence. The fundamental point is the ascertain- 
ment of the “origin” of the person whose domicile is in question, 
and the onus of proof is on the party seeking to displace that domi- 
cile, and to establish a domicile of choice? The domicile of origin, 
being admitted or ascertained, becomes the presumed domicile 
through life, until it is displaced by proof of an acquired domicile 
more proximate to the period to which the investigation is directed.4 

7. Notwithstanding some doubtful expressions in the text of Only one pro- 
the Civil Law, it is now a generally received opinion that a person P& tomele: 
ean have only one true domicile at one and the saine time,® though, 
for the purpose of founding jurisdiction against him to certain 
effects, he may be considered as domiciled wherever he has a 
proper residence.° Where a person divides his time and _ his 
occupations between two places of residence, in such a way that 
no sufficient grounds can be found for assigning a preference to 


1 See Ersk, 1, 2, 16. man’s domicile from a certain origin, 
2 Bruce v. Bruce, 15 April 1790, 3 namely, his domicile at birth, than from 
Pat, 163, per Lord Thurlow. “A person an accidental circumstance such as his 


being at a place is prima facie evidence place of residence at his death ;” per 
that he is domiciled at that place ; and it Wood, V.-C., in Forbes v. Forbes, 23 L.J. 
lies on those who say otherwise to rebut Ch. 724, 726. 
that evidence” (p. 168) ; Bempde v. John- 5 Among innumerable judicial dicta to 
stone, 3 Ves. 198 ; Voet, in Pand.5,1,99. this effect, reference is made to the 
3 Kennedy vy. Bell, 6 M. (H.1.) 69, opinion of the Judges of the Court of 
reversing 22 D. 269; Udny v. Udny, 7 Session in Lashley v. Hog, reported in 4 
M. (H.L.) 89; Vincent v. Earl of Pat. 586, and of Lord Alvanley, M.R., in 
Buchan, 19 Mar. 1889, 16 R. 637. Somerville v. Somerville, 5 Ves. 786, the 
4 «Every person born in wedlock ac- earliest authorities in the jurisprudence 
quires by birth the domicile of his father. of the United Kingdom. See Udny vy. 
. . It is evidently, therefore, more Udny, supra, per Lord Chancellor. 
logical to commence an investigation of a S Erske 1; 2) 16. 
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either, that place is to be held his domicile to which he first resorted 
animo manendi; but if no assignable distinction can be found 
either in the commencement of the residences, or in their quality 
or duration, it would seem that resort must be had, from the 
necessity of the case, to the law of the situs of the succession, and 
that in each domicile the court of distribution will divide the 
personal estate situated within its territories according to the law 
of intestate succession prevailing in its territory.’ 

8. The authorities upon the subject of the acquisition of a 
domicile by residence have relation exclusively to residence in the 
States of Europe and America, or their dependencies, nor are we 
aware that it has even been suggested that a subject of a European 
State could, by residence, become domiciled in a territory not 
belonging to the community of civilised States; so that his status 
and succession should be governed, for example, by the Mahom- 
medan or any other system of law not recognised by the jus 
gentium2 British subjects resident within the Ottoman Empire 
have the privilege of the statuta personalia secured to them by 
treaty, the law of England being administered in the Consular 
Court ; and similar privileges, it is understood, have been conceded 
to other Christian States. 

9. By the Act 24 and 25 Vict., cap. 121,° provision is made for 
the regulation of domicile by convention with such foreign States 
as may be willing to treat with reference to this subject. The 
object of its provisions is to prevent a British subject from acquir- 
ing a foreign domicile until he shall have resided in the foreign 
territory for one year immediately preceding his death,—with a 
reciprocal qualification in relation to foreigners dying in Her 
Majesty’s dominions. In the existing state of the case law, that 
object has been very effectually accomplished independently of 
treaty or legislation.* 


SECTION II. 
DOMICILE OF ORIGIN. 


10. That domicile which a person derives from his parents at 
birth was termed by the civilians origo, and by modern jurists is 


1 Per Lord Alvanley in Somerviille’s 
case, 5 Ves. 791. Savigny in this case 
decides in favour of the place of decease 
in relation to questions of succession, § 
359, ed. Fr. tom. 8, p. 107. 

2 See observations per Lord Pr. Inglis 
in Steel v. Steel, 15 R. 909. 

3 §§ 1-3. 

4 The provisions of the Code Civile, 


according to which French subjects are 
permitted to declare their domiciles by 
public act, seem to be worthy of adoption. 
Such declaration is declared by the Code 
to be conclusive evidence of the existence 
of the intention of the person. See the 
whole provisions on this subject in Arts, 
102-10, and Mr. Burge’s observations 
vol, i. pp. 55-6, 
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denominated domicile of origin. It is in no sense identified with 
the place of birth,? but is, in fact, identical with the domicile of 
the father, being derived from him as the head of the family. 
For, as domicile in its primary and natural signification is nothing 
more than the home or proper residence of the individual, it is 
evident that an infant can have no domicile distinct from that of 
its parents ; and, for this purpose, the domicile of the father must 
be looked to, as it is his intention that fixes the character of the 
residence of the wife and family. Therefore, when a person is 
born in a foreign country, or at sea, being born in wedlock, his 
domicile is determined by that of his father.? Illegitimate children 
follow the domicile of the mother. 


CHAPTER I. 


11. By statute law, the children of British parents,® or of a who are natu- 


father® who is a natural-born subject, though born out of the 
allegiance of the Crown, are declared to be natural-born subjects. 
The privilege extends to the children of persons naturalised by the 
operation of these Acts.’ And by an Act of the present reign 
every person born out of Her Majesty’s dominions, of a mother 
being a natural-born subject of the United Kingdom, acquires for 
himself and his heirs the right of taking any estate, real or per- 
sonal, by devise or purchase, or inheritance of succession.’ 

12. For the same reason that an infant does not obtain a domi- 
cile distinct from that of his parents by the accident of birth, he 


cannot acquire an independent domicile during the period of 
nonage. “I! have no difficulty,” said Lord Alvanley, “in laying 
down that no domicile can be acquired until the person is swt 
juris.” ® And in the leading case of Forbes v. Forbes, Vice-Chan- 
cellor Wood states it as an elementary proposition, that the domicile 

1 «Te forum originis des Romains, enfants trouvés on peut regarder comme 
dans sa signification primitive, n’existe domicile le lieu ot ils ont été ‘recueillis, 
plus pour nous,” Savigny, § 358, ed. fr. sauf & lui substituer le lieu ot on les 
p. 93. For an explanation of the legal  enverrait résider pour faire leur éduca- 
relation denoted by the term or7go among __ tion, soit dans un établissement public, 
the Romans, see the same work, § 351 et soit chez des particuliers.” Savigny, in 
seq. loc. cit., ed. Fr. p. 107. 

2 Wylie v. Laye, 11 July 1834, 12 Sh. 5 7 Anne, cap. 5. 
927. 6 4 Geo. II., cap. 21, § 1. 

3 Cod. lib. 10, tit. 31, 1. 36. ‘* Patris 7 Doe v. Jones, 4 Term. Rep. 300. 
originem unusquisque sequatur,” &c. 8 7 and 8 Vict., cap. 66, § 3. By the 


“Tes Romains appellent origo le droit de 
cité acquis 4 un individu par la naissance. 
Nous appellons origo le domicile fictif 
attribué & un individu dans le lieu ot a 
V'epoque de sa naissance son pbre était 
domicilié;” Savigny, § 359, ed. Fr. p. 105. 

41 Burge, p. 33; Savigny, ed. I’r. p. 
65 ; Heritors of Lasswade v. St Cuthberts, 
6 Mar. 1844, 6 D. 956. ‘‘ Pour les 


same statute it is provided that any 
woman married, or who shall be married, 
to a natural-born subject, or person natu- 
ralised, shall be deemed and taken to be 
herself naturalised, and have all the 
rights and privileges of a natural-born 
subject (§ 16). 

9 Somerville v. Somerville, 5 Ves. 787. 
Voet, lib. 5, tit. 1, § 100; 1 Burge, 38. 
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of an infant cannot be changed by his own act. But these obser- 
vations must be confined to the case of persons absolutely aliena 
juris ; for it is not doubted that, under the systems of law which 
recognise the distinction of pupilarity and minority, a minor 
beyond the age of pupilarity has the capacity of acquiring a domi- 
cile for himself.2 During the period of pupilarity, or even of 
ininority if the minor continue to live with his father, or to be 
supported by him, he may lose his original domicile and acquire 
another, derivatively, through his father;* and it has been ques- 
tioned whether a domicile so acquired in minority should not be 
regarded as origo in a question as to the revival of the domicile of 
origin consequent on death im wéinere.* 

13. A widow, after the death of her husband, has the capacity 
of acquiring a domicile by her own act; and it was held by Sir W. 
Grant, after elaborate argument, that minor children followed the 
domicile of the surviving mother, if the change of domicile were 
not made with a fraudulent intention. But it does not seem to 
be agreeable to reason or good policy that the marriage of a widow 
with a foreigner should have the effect of changing the domicile of 
the children of her deceased husband. 

14. The judicial opinions in che earlier cases show an apprecia- 
tion of the difficulty of establishing the fact of the acquisition of a 
new domicile, and the caution to be observed in drawing the infer- 
ence that a person had intended to abandon his domicile of birth.’ 
But the principle of the persistence of the domicile of origin may 
be said to have received its final and decisive illustration from the 
later decisions of the House of Lords, and especially from the cases 
of Bell and Udny. The judgments delivered in the latter case by 
Earl Cairns, and Lords Hatherley and Westbury, will repay a care- 
ful study. The last-mentioned judge thus expresses the sum of 
all the learning on this subject: “It is a settled principle,” says 
Lord Westbury, “that no man shall be without a domicile; and to 
secure this result the law attributes to every individual, as soon 


! Forbes v. Forbes, 23 L.J. Ch. 727. 

2 Arnott v. Stewart, 24 Nov. 1846, 9 
D. 142. 

3 Per curiam in Wylie v. Laye, 12 Sh. 
928. 

* As to the doctrine, see § 15, infra. 

© Potinger v. Wightman, 3 Mer. 79. 
See the opinions of the judges in Arnott 
v. Stewart, 24 Nov. 1846, 9 D. 142, to 
this effect ; and particularly the observa- 


39, citing Scrimshire v. Scrimshire, 2 
Hag. Cons. Rep. 406. 

” See Colville v. Lauder, 1800, M. 
“ Succession,” App. No. 1; Macdonald 
v. Laing, 1794, M. 4627, and the English 
case of Somerville, where it was laid down 
by Lord Alvanley, M.R., that the domi- 
cile of origin is to prevail ‘until the 
party has not only acquired another, but 
has manifested and carried into execution 


tions of the Lord President, p, 147. 
® Voet, lib. 5, tit. 1, § 100; 1 Burge, 


an intention of abandoning his former 
domicile and taking another as his sole 
domicile” (5 Ves. 787). 
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as he is born, the domicile of the father if the child be legitimate, 
or the domicile of the mother if illegitimate. This has been called 
the domicile of origin, and it is involuntary. Other domiciles are 
domiciles of choice, for as soon as the individual is swi juris, it is 
competent to him to elect and assume another domicile, the con- 
tinuance of which depends on his will and act. When another 
domicile is put on, the domicile of origin is for that purpose re- 
linquished, and remains in abeyance during the continuance of the 
domicile. But as the domicile of origin is the creation of law, 
and independent of the will of the party, it would be inconsistent 
with the principles on which it is by law created and ascribed, to 
suppose that it is capable of being, by the mere act of the party, 
entirely obliterated and extinguished. It revives and exists when- 
ever there is no other domicile; and it does not require to be 
regained or reconstituted animo et facto in the manner which is 
necessary for the acquisition of a new domicile of choice.” ! 

15. It has at all times been acknowledged that the native 
character easily reverts; and therefore, where the intention to 
revive the native domicile is established, the briefest residence 
will be sufficient to satisfy the requirement of actual commorancy 
in fulfilment of the intention.2 But mere intention to resume the 
native character will not suffice if the person continue his residence 
in the acquired domicile ;* there must be actual abandonment of 
the acquired domicile, as well as the establishment of a home 
in the original domicile. The favour shown to the domicile of 
origin led to the recognition of the doctrine, that where a person 
finally abandons an acquired domicile, with the intention of estab- 
lishing himself in his native country, the domicile of origin revives, 
if he dies in itinere.© Ifa person dies while in transitu to a new 


17M. (H.L.) at p.99. The judgment see Lashley v. Hog, 12 July 1804, 4 Pat. 


accordingly contained a declaration that 
if Colonel Udny’s ‘‘ domicile of origin 
was ever changed, yet by leaving England 
in 1844 his domicile of origin reverted.” 
Note also in the opinions of Lord 
Hatherley (p. 96) and of Lord Westbury 
the distinction of civil from political 
status, in correction of Lord Kingsdown’s 
dictum in Moorhouse v. Lord. See also 
Bell. v. Kennedy, May 14, 1868, 6 M. 
(H.L.) 69. 

2 « The native character easily reverts ; 
and it requires fewer circumstances to 
constitute domicile, in the case of a native 
subject, than to impress the national 
character on one who was originally of 
another character,”—per Lord Stowell, in 
La Virginie, 5 Rob. Ad. Ca. 99; and 


581, 621. 

3 Adv.-Gen. v. Lamont, 29 May 1857, 
19 D. 779, 783; Bruce v. Bruce, 15 April 
1790, 3 Pat. 168,—where Lord Thurlow 
observed, with reference to the case of an 
Indian officer preparing to return to Scot- 
land, ‘‘He meant to return to his native 
country, it is said, and let it be granted ; 
he then meant to change his domicile. 
but he died before actually changing it.” 

* Per Sir H. Jenner Fust in Craigie 
v. Lewin, 3 Curt. 435, 445, cited by Lord 
Wensleydale in Aikman vy. Aikman, 3 
Macq. 879-80. Burge, vol. i. p. 34, and 
authorities there cited. 

5 Story, Confl. § 47; Burge, Com. 
vol. i. p. 84; 1 Fraser, p. 723, and cases 
cited in the next note. 
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country, with the intention of making it his domicile, it does not 
become so, and it was much discussed whether; in such a case, he 
should be held to have retained his last acquired domicile, or 
whether resort should be had to the domiciliwm originis The 
case of Udny may be held as settling the question in favour of 
the domicile of origin. In fact the case of a homeward bound 
traveller dying in itinere is only an example of the principle of 
the persistence of the domicile of origin, a status which is capable 
of being suspended during pleasure, but can only be extinguished 
by death. 


SECTION III. 
DOMICILE OF CHOICE. 


16. The chief difficulty incident to the determination of ques- 
tions of domicile consists in the absence of any presumptions, or 
other criteria, from which the intention to change, which is the main 
element in such cases, may be inferred. Every case resolves into 
a question of evidence, to be determined according to the impression 
produced by the facts upon the mind of the judge; little reliance 
therefore can be placed on precedents. The only proposition as to 
which jurists are agreed is, that in order to effect a change of 
domicile there must be, first, actual residence within the territory ; 
and, secondly, an intention to change the domicile, or to adopt the 
new country as the principal and permanent place of abode. To 
constitute a domicile no definite term of residence is required ; but 
the duration of the residence is, of course, an important element in 
the question of permanency of residence. “ Of the few principles,” 
said Lord Stowell,? “that can be laid down generally, I may 
venture to hold that time is the grand ingredient in constituting 
domicile.” And a domicile is not to be established by evidence of 
intention, however strong, if the person did not actually fix his 
residence in the intended domicile. The statements of the person 
whose domicile is in question are admissible in proof of intention ; 
and, where the question arises in his lifetime, he may be examined 
as a witness; such evidence is open to the observation that it is 
the statement of a party interested on a matter of impression or 
opinion, rather than of past fact? Letters and spoken declarations 


+ Lord Cottenham states, as the doc- the circumstances of the case did not 
trine of the civil law, that in this case the admit of a decision being given on the 
domicile of origin revives; Munro y. point. 


Munro, 1 Rob. 606. A similar opinion 2 The Harmony, 2 Rob. Ad. Rep. 324. 
was expressed by Sir John Leach, V.-C., And see the observations of Kindersley, 
in Munroe v. Douglas, 5 Madd. 379, 405. -V.-C., in Cockrell v. Cockrell, 25 L.J. 
The question was elaborately discussed Ch. 732. 

in Lyall v. Paton, 25 L.J. Ch. 746 ; but 3 Maxwell v. M‘Clure, 18 Dec. 1857, 
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made at the time are often valuable indicia from which an inten- 
tion to abandon an old domicile, or to acquire a new one, may be 
inferred! Actual residence is not indispensable to the retention 
of a domicile after it is acquired; but the status is retained, animo 
solo, by the mere intention not to change it, or to adopt another? 

17. It is to be observed that the native domicile is presumed 
to be continued until a new one has been acquired animo et facto, 
and the abandonment of the domicile of origin is not necessarily 
coincident in time with the settlement in the new residence. A 
residence originally dictated by considerations of convenience or 
taste, and without a view to permanence, may afterwards be 
adopted as a proper domicile; and where this is so, the motive of 
choice in the first instance becomes unimportant.? 

18. As a general rule, however, the motive of residence is, of 
all the zndicia of intention, that which is most anxiously sought 
and most keenly criticised. Yet it is difficult to deduce from the 
decisions any sound canon of criticism applicable to motives of 
residence, excepting this, that motives which are temporary in their 
nature tend to qualify the residence in a sense unfavourable to the 
acquisition of a domicile; while motives of an enduring character, 
and chiefly that indefinable but most influential motive of attach- 
meut to the country, or preference for its manners and society, are 
those from which an intention to adopt it as a domicile may most 
reasonably be inferred. 

19. Examples of change of residence due to temporary 
motives, and not implying an intention to alter the domicile, are 
the cases of resort to a milder climate for the preservation or 
restoration of health;* to a university town for study; and to a 


20 D. 307; Kennedy v. Bell, 1 Macph. 
1127, 6 M. (H.L.) 69; Udny v. Udny, 
7 M. (H.L.) 89. In the two cases last 
cited the Law Lords, while giving credit 
to the parole evidence of the party, relied 
more on the contemporaneous evidence of 
his intentions and views of life found in 
correspondence with friends. 

1 See, among many other cases, the 
cases of Aikman v. Aikman, 21 D. 757, 
3 Macq. 854; Lowndes v. Douglas, 24 
D. 1891; Kennedy v. Bell, ut supra; 
and Udny v. Udny, ut supra; and, on 
appeal from the Court of Chancery, 
Moorhouse v. Lord, 32 LJ. Ch. 295. 
In a previous case it was observed by 
Kindersley, V.-C., that in most cases 
the evidence as to the deceased’s declara- 
tions of intention was conflicting,—as it 
was in that case, where there was evidence 


of the testator saying he meant some day 
or other to go back to France ; and, on 
the other hand, evidence of his saying he 
meant to remain all his life in England. 
He (the V.-C.) thought that, upon the 
cases, the Courts were disposed to give 
less weight to that sort of declaration 
than to the acts of the deceased ; Drevon 
v. Drevon, 34 L.J. Ch. 131. 

2 Story, Confl. § 44. 

3 “ Residence is often of a very equi- 
vocal nature, and the intention as to that 
residence is often still more obscure. An 
intention of permanent residence may 
often be ingrafted upon an inhabitancy 
originally taken for a special or a fugitive 
purpose ;” Story, Confl. § 45. 

4 Story, Confl. § 44; 1 Fraser, Pers. 
and Dom, Rel. 719 ; Macdonald v. Laing, 
1794, M. 4627 ; Lowndes v. Douglas, 18 
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residence chosen on account of the advantages it offers for the 
education of children.1 The authorities are clear and consistent 
to the effect that a domicile cannot be acquired by residence for 
such causes, notwithstanding that it may have had a considerable 
duration, and may have been continued to the period of death. 
Nor will a constrained residence abroad—eg., by a prisoner on 
parole ;? or by an Englishman staying in the Highlands of Scot- 
land, or at Boulogne, to be out of the way of creditors,? take effect 
on the domicile. 

20. The facility of travelling, and the increasing intercourse 
with all parts of the world in modern times, lead many of our 
countrymen, especially those possessed of independent fortunes, to 
spend a great part of their time in foreign countries. The case of 
a traveller, varying his residence from year to year, presents no 
difticulty; in his case there is clearly no abandonment of the 
native domicile. But if we put the case of a Scotsman fixing his 
residence in London or in Paris, without any motive of business 
or necessity, but merely on the ground of convenience or preference 
for town life: this is evidently a case of difficulty, as it is one of 
frequent occurrence. The cases of Aikman,t Udny,® and Moorhouse 
v. Lord ® are, it is conceived, conclusive of the proposition that in 
such a case the person does not lose his domicile if he maintains his 
connection with the parent country. And it is a sufficient con- 
nection that he has an estate or a residence in the country of his 
domicile, and visits it once a year, or at regular intervals, transact- 
ing such business, if any, as his circumstances and station require.’ 
While the mere fact of possession of patrimonial estate in Scotland 


July 1862, 24 D. 1391; Johnstone v. 
Beattie, 10 Cl. & Fin. 42, per Lord Camp- 
bell ; Moorhouse v. Lord (on appeal), 32 
L.J. Ch. 295, where Lord Kingsdown 
observed :—* A man might leave England 
with no intention of returning, nay, with 
a determination never to return—e.y., a 
man labouring under mortal disease, and 
told that to preserve his life, or even to 
alleviate his sufferings, he must go abroad, 


v. Lord, supra. Here the original motive 
of the foreign residence was connected 
with the education of the testator’s child- 
ren ; but the residence was prolonged ap- 
parently without any very special reason, 
and the testator died in France ; it was 
held that he had not lost his national 
domicile, which was in Scotland. 

* Story, Confl. § 47, and authorities 
there cited ; 1 Burge, 46. 


Was it to be said that if he went to 
Madeira he could not do so without losing 
his character of an English subject — with- 
out losing the right to the intervention of 
the English law in the transmission of his 
property after his death, and in the con- 
struction of his testamentary instruments ? 
Such a proposition was revolting to com- 
mon sense” (p. 299). 

1 Cod. lib. 10, tit. 39, 1. 2; “Nec 
ipsi, qui studiorum causa,” &c. Moorhouse 


> Pitt v. Pitt, 6 April 1864, 4 Macq. 
627 ; Udny v. Udny, 7 M. (H.L.) 89; 
Bruce v. Hamilton, 1804, H. 762. 

+ Aikman v. Aikman, 21 D. 757; 12 
March 1861, 3 Macq. 854. 

° Udny v. Udny, 5 Macph. 164, 7 M. 
(EL.L.) 89. 

° Moorhouse v. Lord, 19 March 1863, 
32 L.J. Ch. 295. 

7 Cases of Aikman and Udny, supra. 
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is not sufficient to prevent the acquisition of a foreign domicile by 
residence, yet it would seem, on the authority of the above- 
mentioned cases, that the abandonment of the native domicile will 
not readily be presumed in the case of a landed proprietor, and that 
slighter circumstances will be admitted to establish an intention of 
retaining it than would be required in the case of a person who 
had no local connection with the soil. 

21. Where the evidence establishes a residence in a foreign 
capital, with the ordinary attributes of permanence, and without 
the countervailing element of connection with the national domicile 
by proprietorship and periodical visits, or other equivalent indica- 
tions of intention, it would appear that this amounts to a change 
of domicile.? It is not necessary for this purpose that the person 
should be naturalised in the foreign country, or that he should 
renounce his allegiance.? It has, indeed, been asserted by jurists 
that a domicile is not acquired by residence voluptatis causa ; and 
this is an observation properly applicable to transitory residences 
for recreation or amusement, as well as to those cases where the 
continuance of the residence is consequent upon habits or connec- 
tions of a less reputable character, and which are not publicly 
avowed.* But where, on the ground of preference for foreign 
manners and society, or to be with friends or relations, or from 
similar motives, a person of independent means fixes his residence 
in a foreign city, we may hold that in such circumstances a foreign 
domicile is acquired, although the nationality of the person is not 
altered.? 

22. According to the doctrine of the Civil Law, a foreign domi- 
cile is acquired by cultivating a farm, or engaging in the prosecu- 
tion of a business or profession in the colony or foreign place of 
residence,—which thus becomes the seat of the fortune and affairs 
of the colonist.6 With reference to employment in the service 


1 The Dree Gebraders, 4 Rob. Ad. 34 LJ. Ex. 29. If these decisions of the 


Rep. 235, per Lord Stowell ; Rose v. Ross, 
16 July 1830, 4 W. & S. 289; Forbes v. 
Forbes, 23 L.J. Ch. 724. 

2 Forbes v. Forbes, 23 L.J. Ch. 724. 

3 Udny v. Udny, supra. 

4 See the circumstances explanatory of 
the London residence in Aikman y. Atk- 
man, and the comments of the judges, 21 
D. 767, and 3 Macq. 855. 

5 President of U.S. v. Drummond, 33 
L.J. Ch. 501; but see the circumstances 
which were held not to constitute a 
foreign domicile in re Capdevielle, 33 L.J. 
Ex. 306, and Att.-Gen. v. Count Blucher, 


Court of Exchequer be sound, we do not 
see how it is possible that a change of 
domicile can be effected except by natura- 
lisation in solemn form. 

6 Att.-Gen. v. Lamont, 29 May 1857, 
19 D. 779; Lowndes v. Douglas, 18 July 
1862, 24 D. 1391 ; Cockrell v. Cockrell, 25 
L.J. Ch. 730; Allardyce v. Onslow, 88 
L.J. Ch. 434. But the character of the 
business may be important, ¢.g., if the 
party were engaged in conducting the 
foreign business of an English or Scotch 
mercantile house the same inference 
might not follow. See Steel v. Steel, 15 


il 
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of the Government, a distinction is taken between local appoint- 
ments and those which do not connect the employé with any 
particular locality. Residence on foreign service does not affect 
the domicile of officers in the army or navy,! or of ambassadors,’ 
nor, as we apprehend, of consular agents, without local connections 
and eligible for promotion in the service. Governors of colonies," 
of iilitary stations,® and other local functionaries of the British 
dependencies, acquire the domicile of the station to which they 
are attached. . 

23. British subjects entering the Indian civil or military services 
of the East India Company, or the Crown, acquired an Anglo-Indian 
domicile, on the principle that their official duties bound them to 
a residence of such an exclusive and permanent character as was 
inconsistent with the retention of a domicile in the mother country.” 
And the acceptance of a permanent appointment under a foreign 
government (not including, however, a consulship in one’s own 
country) is tantamount to the adoption of a foreign domicile’ 

24. In observing upon the recent English decisions, the editor 
of Story’s Conflict of Laws draws a distinction between change of 
national domicile (which, according to the cases, is tantamount to 
expatriation) and change of domicile by removing to a colony, or 
“from one place to another in the same state, province, or king- 
dom,” in which case the intention to change the domicile may be 
inferred on shighter indicia, and notwithstanding the existence of 
an indefinite or floating intention of returning.® The observations 
of Lords Cranworth and Kingsdown in Moorhouse v. Lord, if they 


R. 909, per L. Pr. Inglis, and Moorhouse 
v. Lord; Jopp v. Wood, 34 LJ. Ch. 
212, where residence from 1805 to 1830 
in India, as a merchant and planter, was 
held not to give an Indian domicile, the 
deceased having in his letters expressed 
the intention of returning to Great 
Britain. 

1 And a domicile in one part of the 
United Kingdom is not altered by mili- 
tary service in another part ; re Patten, 6 
Jur,, N.S. 151; Yelverton v. Yelverton, 
29 L.J. Matr. 34. But the fact that a 
person holding a colonial appointment is 
an officer in the British service, and is 
obliged, in order to retain his pay, to 
obtain, and from time to time to renew, 
his leave of absence, does not prevent the 
acquisition of a foreizn domicile ; Clarke 
v. Newmarsh, 18 Feb. 1836, 14 Sh. 488 ; 
Cockrell v. Cockrell, 25 L.J. Ch. 730. 

2 Story, Confl. § 48, and authorities 
there cited. 


3 Udny v. Udny, 14 Dec. 1866, 5 M. 
164; 7 M. (H.L.) 89. 

4 Comrs. of Inland Revenue v. Gordon’ s 
Ears., 2\ Heb. 1850, 12 D. 657. 

° Clarke v. Newmarsh, supra. 

6 See Mr. Burge’s elaborate analysis 
of the authorities on this class of cases, 
vol. i. pp. 47-53. 

" Bruce v. Bruce, 15 April 1790, 3 
Pat. 163; 21 Nov. 1804, Hume, 762 ; 
compare Hook yv. Hook, 24 D. 488. 
English cases of Bruce v. Bruce, 2 B. & 
P. 229; Forbes v. Forbes, 23 LJ. Ch. 
724; and Moorhouse v. Lord, 32 L.J. 
Ch. 295. As to Anglo-Indian domicile 
and the effect of the Indian Succession 
Acts, see Wauchope v. Wauchope, 23 
June 1877, 4 R. 945 ; also Steel v. Steel, 
15 R. 909, per L. Pr. Inglis. 

8 Per Lord Campbell in Aikman v. 
Aikman, 3 Macq. 856. 

® Story, Conf. § 49 (v). 

0 #.g., that to change “ the domicile ” 
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are still to be considered as authoritative, can only apply to cases of cwaprer 1. 

alleged acquisition of a strictly foreign domicile. ae 
25. Questions as to English or Scottish domicile present Double resi- 

another element of difficulty, that of double residence. In this Gea ee 

class of cases the Court has to ascertain which is the principal 

residence, taking all the circumstances into view. In the case of 

Warrender, the domicile was held to be in Scotland, where the 

pursuer had his estate and country seat, rather than in England, 

where he resided during the sitting of Parliament of which he was 

a member.2 In Forbes v. Forbes, the London residence was held 

to fix the domicile, because that was the residence of General 

Forbes’ wife, and there only he kept an establishment suited to 

his rank and fortune? Jn such eases considerable weight is given 

to the domicile of origin. In the absence of such indications, the 

place where a residence has been first acquired is generally to be 

regarded as the domicile. A correct appreciation of the considera- 

tions on which questions of double residence are determined, can 

only be obtained by an attentive study of all the cases bearing on 

the subject.® 


SECTION IV. 


Wire's DERIVATIVE DOMICILE. 


26. The doctrine by which the domicile of a married woman 


aman must intend ‘to become a French- 
man instead of an Englishman” (32 LJ. 
Ch. pp. 298-9). The same observation 
applies to Dr. Lushington’s judgment in 
Hodgson v. De Beauchesne, 12 Moo, P.C. 
Ca. 825. And see these commented 
on in Bell vy. Kennedy and Udny v. Udny 
on appeal, ut supra. 

1 Compare Purvis’ Trs. v. Purvis’ 
Furs., 23 Mar. 1861, 23 D. 812, where 
the residence was foreign, 2.¢., in the 
Netherlands-India, and the Scottish 
domicile was held to be retained, with 
Lowndes v. Douglas, 24 D. 1891, and 
Kennedy v. Bell, 1 M. 1127, 6 M. (H.1.) 
69, where the residence was in the British 
West Indies, and in both cases a colonial 
domicile was held to have been acquired. 

2 Warrender v. Warrender, 27 Aug. 
1835, 2S. & M‘L, 154. 

3 Forbes v. Forbes, 23 L.J. Ch, 724 ; 
Lauenwille vy. Anderson, 9 Moo. P.C. Ca. 
325. 

4 Munro v. Munro, 10 Aug. 1840, 1 
Rob, 492; Azkman v. Aikman, 12 Mayr. 


1861, 3 Macq. 854; Lashley v. Hog, 4 
Pat. 581, see p. 621 ; Campbell v. Camp- 
bell, 9 Jan, 1861, 23 D. 256. According 
to Burge, vol. i, p. 45, it is an important 
circumstance only as it is so in the esti- 
mation of the party himself. 

5 Maxwell v. M‘Clure, 20 .D. 307; 3 
Macq. 852. 

6 See, in addition to the preceding 
cases, Ommanney v. Bingham, 15 March 
1796, 3 Pat. 448 ; Somerville v. Lord 
Somerville, 5 Ves. 749. Mr Burge makes 
an important deduction from the last 
cited case :—‘‘In the absence of any 
circumstances which give to the residence 
in another place than that of the domicile 
of origin a predominant character of per- 
manence, if a cause can be assigned for 
an establishment in the former, whilst 
none can be assigned for keeping it up in 
the place of his domicile of origin but 
the desire and intention to retain that 
domicile, the domicile of origin must 
prevail.” (Vol. i. p. 46.) 


Principle of 
wife’s deriva- 
tive domicile. 
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is identified with that of her husband is founded on the same con- 
siderations which have led to the recognition of derivative domicile 
in the case of minor children. Identity of domicile is inferred 
from the obligation incumbent on the wife to live in family with 
her husband and to follow his fortunes ; it may cease to hold under 
circumstances which release her from that obligation." 

27. The term “matrimonial domicile,’ which is sometimes 
used to describe the true domicile of a married woman, seems 
objectionable on the ground of ambiguity. It has been defined to 
be the domicile contemplated by the parties at the time of entering 
into the married relation. But, in contemplation of law, marriage 
is not contracted with reference to residence in any particular 
locality, and it is conceivable that the parties may never actually 
resort to the country which at the celebration of the marriage it 
was their intention to choose for their place of abode. If the 
husband had not actually fixed his residence in the place con- 
templated, the supposition that, in respect of mere intention, the 
parties should be held to be domiciled in a locality where they are 
not in fact domiciled, is inconsistent with principle. Again, if 
the intention entertained at the time of the marriage is carried 
out, and the husband fixes his domicile in accordance with it, then 
it is evident that the wife’s domicile is determined solely by the 
will of the husband after marriage, and is not dependent on any 
antecedent agreement. It may well be that where a contract of 
marriage is executed having relation to the rights of the spouses 
as determined by the law of the country where it is intended that 
the spouses shall reside, the construction of the contract shall be 
regulated by the law of the intended domicile. It may also be that 
the consistorial courts of the intended matrimonial domicile have 
Jurisdiction to dissolve the marriage, or to grant relief for breach 
of its engagements.* But these are cases of forensic domicile 
depending on equitable considerations, and subsisting for special 


1 «* Mulieres honore maritorum erigi- 
mus, genere nobilitamus, et forum ex 
eorum persona statuimus: et domicilium 
mutamus ;”’ Cod. lib. 10, tit. 39, 1. 9. 

* “The change by the husband of his 
domicile, either of origin or of that which 
was his domicile at the time of his mar- 
riage, will necessarily operate as a change 
of that of the wife ; and, indeed, it has 
been said that a contract by the husband 
that he would not change his domicile 
without the consent of his wife was void ; 
but there is no reason why it may not be 
made the subject of a special contract that 
the wife should not be prejudiced in her 


rights by a change of the husband’s 
domicile ;” 1 Burge, 40. 

3 See the observation of the late Lord 
President on this subject in Stavert vy. 
Stavert, 3 Feb. 1882, 9 R. 519. As to 
the circumstances which create con- 
sistorial jurisdiction in Scotland ratione 
domicilit, see Jack v. Jack, 7 Feb. 1862, 
24 D. 467; Hook v. Hook, co die, 24 D. 
488 ; Hume v. Hume, 15 July 1862, 24 D. 
1342 ; and, on appeal, Pitt v. Pitt, 6 April 
1864, 4 Macq. 627, which practically nega- 
tives the theory of a forensic, as distinct 
from a true, domicile, 
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purposes only. There can be no general matrimonial domicile 
except the domicile which the husband acquires by residence in a 
definite locality, with the intention of fixing his domicile there 

28. The leading case on the doctrine of the wife’s deriva- 
tive domicile is that of Warrender v. Warrender2 decided by 
Lord Brougham on appeal. But except as an exposition of the 
general rule, which had long been settled in practice, and is dis- 
tinctly laid down by Lord Stair,? this decision did little or nothing 
to advance the principles of this department of the law. In so 
far as it inculcates the doctrine that the wife is subject to the 
Courts of Scotland in respect of the husband’s temporary residence, 
it has been formally overruled,t and it throws no light on the 
question whether the husband can arbitrarily change the wife’s 
domicile for forensic purposes.° 

29. On the dissolution of the marriage by death or divorce, 
the identity of domicile is destroyed, and the domicile of the 
parties, or the survivor of them, is no longer governed by the rule 
of law referred to.° It may be regarded as a settled point that a 
married woman does not by means of a voluntary deed of separa- 
tion acquire the capacity of fixing her domicile.’ On principle it 
would seem that a judicial separation ought to give this capacity, 
inasmuch as it destroys the consortiwm vite on which the notion of 
derivative domicile is founded ; and there are dicta in favour of 
this view. But Lord Kingsdown, a great authority on such ques- 
tions, stated that he considered the question to be entirely open. 


1 In Arnott v. Stewart, 24 Nov. 1846, 
9 D. 142, the circumstance that a lady, 
previously domiciled in Scotland, was at 
the time of her death under engagement 
to be married to an Englishman, was held 
to be of no materiality in a question as to 
her domicile of succession. In Lashley v. 


5 On this point see the observations of 
the Law Lords in Dolphin vy. Robins, 3 
Macq. 579 et seq. ; and in Pitt v. Pitt, 4 
Macq. pp. 640 and 647. 

6 But the wife retains the domicile of 
her husband, even after the relationship is 
dissolved, until she makes choice of and 


Hog it was laid down (4 Pat. 615) that 
the place where a marriage was celebrated 
afforded no presumption as to the future 
domicile of the spouses. 

2 Warrender v. Warrender, 27 Aug, 
1835, 2S. & M‘L. 154. 

> Stair, 1, 4, 9: 

4 Tirst by the Court of Session, in 
Ringer v. Churchill, 15 Jan. 1840, 2 D. 
307, and ultimately by the House of Lords 
itself, in Pitt v. Pitt, ut supra. 


establishes another domicile, or re-marries ; 
1 Burge, 35 ; Voet, 5, 1, 95. 

7 Dolphin v. Robins, 4 Aug. 1859, 3 
Macq. 563, a unanimous judgment. And 
see Lord Brougham’s observations in War- 
render v. Warrender, ut supra. 

8 Allison v. Cutley, 15 June 1839, 1 D. 
1025 ; Dolphin y. Robins, 3 Macq. 578, 
per Lord Cranworth. 

9 3 Macq, 581. 
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INTERNATIONAL LAW IN RELATION TO WILLS AND 


SUCCESSION. 
1. REGULATION OF SUCCESSION IN | 4, ADMINISTRATION OF THE SUC- 
INTESTACY. CESSION. 
2. Vauipiry AND Errect or Wits | 5. ELEcTIoN. 
AND TESTAMENTARY Writinas. | 6. RevENuE Laws. 
3. INTERPRETATION OF WILLS AND | 7. JURISDICTION AND Forum Con- 
TESTAMENTARY WRITINGS. VENIENS. 


| 8. ASCERTAINMENT OF FornIGNn Law. 


30. The law of succession, which is concerned with the distribu- 
tion of a man’s entire estate and the adjustment of the claims of 
his heirs and representatives, without distinction of locality or 
nationality, has many international relations, and involves in a 
ereater degree than any other branch of private right the considera- 
tion of the question, What is the system of law governing the 
particular right or relation? Ina work relating to the Scottish 
Law of Succession, it is proper that we should consider, in the out- 
set, what are the relations of succession which the law of Scotland 
is competent to regulate. 

31. The principles of private international law upon which our 
Courts proceed are assumed to be consistent with the doctrines of 
general jurisprudence. It must be remembered, however, that while 
those principles are supposed by jurists to be strictly obligatory, 
yet, as was observed by an eminent judge, no rule of law binding 
proprio vigore wpon any independent state can be established by 
generalisation from the jurisprudence of other nations. In point 
of fact few, if any, such rules are universally accepted without 
some modifications or corrections, making it necessary to dis- 
tinguish between the general principle and the forms and condi- 
tions of its local application. In this place, we are concerned with 
the applied international law of Scotland in relation to succession, 
as established by the decisions of its Courts, with such aid as can 
be derived from the judicial expositions and opinions of jurists of 
other countries. 

32. Without professing to make an exhaustive division of the 
subject, the questions which result from the relations of rights of 
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succession in Scotland with those of foreign countries may be 
classed under the following heads:—(1) Regulation of intestate 
succession ; (2) validity and effect of testamentary dispositions 
(capacity of the granter—lawfulness of grant, and capacity of 
grantee—form of the instrument; (3) interpretation of testamen- 
tary dispositions ; (4) title and administration of successions (aditio 
hereditatis— responsibility of executors); (5) election; (6) revenue 
laws; (7) jurisdiction ; (8) ascertainment of foreign law. There 
are other questions of international relation which may with 
advantage be reserved for consideration in connection with the 
departments of law to which they belong, and to the separate dis- 
cussion of such subjects the reader is referred. 


SECTION I. 
REGULATION OF SUCCESSION IN INTESTACY. 


33, With respect to intestate succession, the principles of inter- 
national law are simple and of easy application. The succession to 
the moveable estate is governed by the law of the domicile of the 
intestate at the time of his decease ; that of the immoveable estate 
(which, as regards estate situated in Scotland, is identical with 
heritable succession) is governed strictly by the lex loci rei sitw2 


1 By far the most comprehensive and 
the best exposition of the law of succession 
in its international relations is that given 
by the late Mr. Burge, in the fourth 
yolume of his Commentaries on Colonial 
and Foreign Law. Among modern 
treatises, reference may also be made to 
Story’s Conflict of Laws, chapters 11 and 
12; Phillimore on International Law, 
vol. iv. chapter 43; Kames’ Equity, 
book iii, ch. 8; Robertson on Personal 
Succession ; Jarman on Wills, chapter 1 ; 
Savigny, Traité de Droit Romain, §§ 376- 
378 ; Foelix and Demangeat, Droit Inter- 
national, 4éme ed., tom i. p. 260, § 115 ; 
De Chassat, Traité de Statuts, L 1, tit. 
8, ch. 1, and 1. 1, tit. 4, ch. 6; Bar, In- 
ternationale Privat und Stafrecht, Abt. 
3, § 6; see also Huber. ad Pand. i. 3, 
App. de Confl.; Voet ad Pand. i. 4, pars 
2, de Statutis. Ample reference to the 
older literature will be found in the 
works of Burge and Story in the passages 
indicated in our notes, and it has been 
thought unnecessary to give references 
which might easily have been transcribed 
from the works of those authors, but 


VOL I, 


which would not contribute in any way 
to the advancement of jurisprudence. 
Another reason may be given for this 
to the works of 
jurists, and it is one which those who are 
the most familiar with the older literature 
will best appreciate, namely, that the 
bearing of its discussions upon such prac- 


apparent inattention 


tical questions as are here treated, is too 
indirect to admit of their being used in 
the manner of express authority for pro- 
positions. 

* Savigny, whose opinion has been 
alluded to, maintains the general applica- 
tion of the lex domicilii to the whole suc- 
cession without distinction ; but to ac- 
commodate his principle to the actual 
state of international law, suggests that 
in those countries where the right of suc- 
cession is based on the Civil Law doctrines 
of universal succession, the law of the 
domicile should be the 
entirety of the estate, while in countries 
such as England and America, where the 
principles of universal succession are not 
admitted, the succession of immoveables 
ought to be regulated by the lew loci rei 


B 


decisive for 
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The rule is applied in precisely the same way, whether its opera- 
tion tends to subject the estate to the Scottish law of succession or 
to the law of a foreign country. ‘“ Where,” says Erskine,’ a Scots- 
man dies abroad sine animo remanendi, the legal succession of 
his moveable estate in Scotland must descend to his next of kin 
according to the law of Scotland; and where a foreigner dies in 
this country sine animo remanendi, the moveables which he brought 
with him hither ought to be regulated, not by the law of the 
territory in which they locally were, but by that of the proprietor’s 
patria or domicile whence he came, and whither he intends again 
to return. This rule is founded in the law of nations; and the 
reason of it is the same in both cases.” The early decisions are 
conflicting, the Court having in some of them assumed the lex loci 
vei site to be the universal law of succession; but the law, as 
stated by Erskine, was established by the ultimate judgments in 
the cases of Bruce v. Bruce? and Hog v. Lashley.’ 

34, The investigation of intestate succession in its international 
relations involves two collateral questions which are antecedent to 
the application of the municipal law of succession :—/irst, by what 
law is the moveable or immoveable quality of the subject to be de- 
termined ? secondly, what law has cognisance of the propinquity of 
the person claiming the succession ? 

35. (1) It is the function of the law of the situs to determine 
the proper character of a fund, 2.¢., whether it is moveable or im- 
moveable ; and in the case of incorporeal subjects, such as stocks or 
mortgages, the country where the deed of security was granted, or 
where the debt or dividend is payable, is for this purpose to be 
deemed the sztus rei* Thus, by the application of the municipal 
law of Scotland, bonds secluding executors, as also money secured 
on heritable estate, were relegated to the class of immoveable 
subjects, and were deemed incapable of being transferred by testa- 


site ; Droit Romain, § 376, tom. 8, p. 
300 ; also § 377, tom. 8, p. 110. See 
Burge’s Commentaries, vol. iv. p. 150 et 
seq., where ail the authorities are cited, 
and extracts given from the opinions of 
the jurists ; Story, § 480 et seg. as to 
moveable succession, and § 484 et seq. as 
to immoveable ; De Chassat, Traité de 


1 Ersk. 3, 9, 4, citing Broun v. Broun, 
1744, M. 4604. 

2 Bruce v. Bruce, 1788, M. 4617, 15 
April 1790, 3 Pat. 163. Lord Thurlow’s 
speech is quoted by Burge (iv. 168) as 
the leading authority on this point. 

3 Hog v. Lashley, 1791, M. 8193; 7 
May 1792, 3 Pat. 247. See the opinion 


Statuts, p. 371 et seg., who states very 
forcibly the reasons which justify the 
State in regulating the succession to the 
soil of its own territory, and in declining 
to recognise the law of the domicile ; also 
Bar, Int. Recht, § 107, who discusses at 
great length the claims of the lex domi- 
culva and the lew loci rei site. 


of Lord President Campbell, p. 264. 

4 Clarke v. Newmarsh, 16 Feb. 1836, 
14 Sh. 488, and cases cited below. The 
decisions of the Courts of England are to 
the same effect ; see Price v. Dewhurst, 
4 Myl. & Cr. 81; Jerninghamv. Herbert, 
4 Russ. 388, and dictum of Sir J. Stuart 
in Pearmain v. Twiss, 2 Giff. 136. 
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ment ; international law, accordingly, prescribes that the succession carrer 1. 


to these subjects shall be regulated by the law of Scotland! Con- 
versely, bonds bearing interest, and mortgages on real estate, pay- 
able in England, or in any of the colonies where the common law 
is in force, are moveable estate ; and the Court of Session, applying 
the principle of international law, holds the succession to those 
subjects to be governed by the law of the deceased person’s 
domicile.2 Again, where a fund is considered to be converted from 
its natural character by the act of the person whose estate is under 
administration, eg., where it is an investment of the proceeds of 
property of a different character, or is held by trustees subject to 
a direction to sell, then its character, as converted or unconverted 
estate, is to be determined by the law of the domicile of the maker 
of the deed. Incorporeal funds not classed as immovyeable by the 
law of the situs, eg., bonds, bills, stock, &c., are moveable by 
international law, and the right to such funds passes by descent 
according to the law of succession of the domicile. 
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36. (2) Propinquity, in the ordinary case, is a pure question of Propinquity a 


fact, and, as such, will be determined by the court which has cog- 


evidence. This court, in the case of immoveable succession, is 
necessarily the judicature of the situs of the estate ; for it alone 
has the power of putting the claimant into possession of the estate. 
In the case of moveable succession, the question, as will be seen in 
the sequel,® may be raised either in the court of the domicile or in 
that of the country where the subjects are situated, and where 
they are sought to be recovered. The writer is here speaking of 
the fact of relationship, e.g., that A. B. is the son, brother, or first 
cousin of C. D.; for the computation of degrees is, of course, a part 
of the general law of succession, and follows the rule stated in a 
previous paragraph. Where, however, the fact of propinquity 


1 Ross v. Ross, 4 July 1809, F.C; 
Mead v. Anderson, 16 Nov. 1830, 4 
W. &S. 328. Seealso Murray v. E. of 
Rothes, 30 June 1836, 14 Sh. 1049. 

2 Newlands v. Chalmers’ Trs., 22 Nov. 
1832, 11 Sh. 65; Downie v. Downie’s 
Trs., 14 July 1866, 4 M. 1067. The 
principle had previously been recognised 
in the cases as to the respective liabilities 
of the real and personal estates, such as 
Wightman v. Delisles Trs., 1802, M. 
4479 ; as to which see Chapter LXX. 

3 ffall’s Trs. v. Hall, 13 July 1854, 
16 D. 1057; Murray v. Earl of Rothes, 
30 June 1836, 14 Sh. 1049. Here the de- 
ceased was domiciled in England accord- 


ing to the law of which money secured on 
land is personal estate. Lord Fullerton, 
applying the law of the situs rez, found 
that money secured on landed estate in 
Scotland was heritable as to succession ; 
and, applying English rules of interpreta- 
tion to the construction of a power of sale 
in a trust-settlement, found that the 
securities in question had not been con- 
verted into personalty. 

4 Ersk. 3, 9, 4. This subject is very 
fully discussed by Burge, Comm., part 2, 
chap. 1. 

5 Infra, Section VII. 

6 Burge’s Commentaries, vol. iv. p. 


157. 


matter of evi- 
dence arising 
nisance of the petitio hereditatis according to its own rules of 02 Petite 
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depends upon the validity of a marriage, or raises a question of 
legitimacy, it is necessary to distinguish. 

37. Marriage in general is valid all over the world, if it has 
been validly contracted according to the law of the place in which 
the ceremony was performed or the contract made. Children born 
ea justis nuptiis are legitimate all over the world; so far the laws 
of all civilised communities are in agreement, and no international 
question is likely to arise? But the general investigation of the 
question of legitimacy pertains to the law of the domicile of the 
person whose status is in question ; and to this law resort must be 
had where the legitimacy of any person has to be proved in order 
to establish a claim to a succession, whether real or personal, 
testate® or intestate. By this rule (subject to the exception to be 
immediately noticed) all questions of legitimation per subsequens 
matrimonium are solved. In the leading case on this subject,® 
the facts were that Miss Munro was born illegitimate in England, 
and that the subsequent marriage of her parents was contracted in 
England; yet, in respect that her father was at the time of her 
birth, and also of his marriage with her mother, a domiciled Scots- 
man, the lady was held to be legitimate, and to be entitled to 
succeed as heir-female to an entailed estate in Scotland.’ Where, 
however, the law of legitimation per subsequens matrimonium is 
considered by the courts of the situs of the real estate to be 
repugnant to the institutions of the country, the law of the situs 
is applied to the case, to the effect of refusing to recognise such 
legitimation as constituting a title to real estate. This was the 
ground of decision in the English case of Birtwhistle v. Vardill, 
decided by the House of Lords at the same time as the Scottish 
cases Munro v. Munro and the Countess of Dalhousie v. M'Dowall.8 
In a later case Lord Hatherley expressed himself to this effect :— 
“T have myself held, and so have other judges in the English 


1 The investigation of the international 
relations of marriage and legitimacy 
would lead us too far from the present 
subject. We are here concerned only 
with the exception to the general rule 
which has just been stated. 

2 On this, and the correlative questions 
as to marriage, reference is made to Lord 
Fraser’s Treatise. 

3 Munro v. Munro, 10 Aug. 1840, 1 
Rob. 492. 

* Countess of Dalhousie v. M*‘Dowall, 
16 Sh. 6 ; 10 Aug. 1840, 1 Rob. 475. 

5 Savigny, Droit Romain, § 377, tom. 8, 
p. 310; 4 Burge, p. 158 ; and see the re- 


marks of the same author in reference to 
the function of the forwm rei site, p. 155. 

6 Munro v. Munro, supra. 

7 This was doubtless the principle of 
the decision in Goodman v. Goodman, 
3 Giff. 643, where an Englishman having 
removed to Holland, and there married 
his mistress, it was held that the children 
born in Holland were legitimated by the 
subsequent marriage of their parents, 
but that those born in England had their 
status irrevocably fixed by the law of the 
domicile of birth. 

8 Birtwhistle v. Vardill, reported as an 
appendix to the above-mentioned cases in 
1 Rob. 627, 
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Courts, that according to the law of England a bastard child whose ocnaprer nu. 


putative father was English at his birth, could not be legitimated 
by the father afterwards acquiring a foreign domicile, and marrying 
the mother in a country by the law of which a subsequent 
marriage would have legitimated the child. I see no reason to 
retract that opinion. The status of the child depends wholly on 
the status of the putative father, not on that of the mother. If 
the putative father have an English domicile, the English law does 
not at the birth of the child take notice of the putative father’s 
existence. But if his domicile be Scottish, or of any other country 
allowing legitimation, though the mother be English at the birth, 
the putative father (as in Munro vy. Munro) is capable of legitimat- 
ing the child. The foreign law, though deeming the child to be 
jilius nullius at birth, yet recognises the father as such at the 
moment of his acknowledging the child either by marriage and 
formal recognition, as in France, or by marriage only, as in Scot- 
land.”+ On similar principles, it was held by the House of Lords, 
in an appeal from the Court of Session, that heritable estate in 
Scotland did not pass to the issue of a marriage which the law of 
Scotland deemed incestuous, although by the law of England 
(where the marriage was contracted) the validity of the marriage 
could not be questioned after its dissolution.? 

38. The law of the domicile of the deceased, in virtue of its 
general function of regulating the distribution of the personal 
estate, determines the children’s claims to legitim, and also the 
claims competent to the widow. The case of Hog v. Lashley * 
establishes this proposition, and also this corollary from it——that 
inasmuch as the right to legitim or jus relicte vests at death, the 
domicile to be considered is the domicile of the person at the time 
of his death, and not at the date of his marriage, or of the birth of 
the child. The same rule has been applied by the judges of the 
Court of Chancery in England in questions of the distribution of 
the property of deceased persons whose personal estates were 
situated partly in England and partly in Scotland. Where the 
deceased is proved to have died domiciled in England, the Court of 


1 Udny v. Udny, 7 M. (H.L.) 95. cession,’ App. No. 1; JM. of Breadalbane 


2 Fenton v. Livingstone, 15 July 1859, 
3 Macq. 497, reversing the judgment of the 
Court of Session. 

3 4 Burge, pp. 158-60, as to the widow’s 
rights, and p. 303 et seq., where legitim 
is specially discussed in relation to inter- 
national law; Bar, Int. Recht, § 112. 

4 Hog v. Lashley, 7 May 1792, 3 Pat. 
247; 12 July 1804, 4 Pat. 581. See 
also Colwille vy. Lauder, 1800, M. ‘‘ Suce- 


y. M. of Chandos, 16 Aug. 1836, 2 8. & 
M‘L. 377 ; 22 July 1837, 2 8. & M'L. 
402. The law of the domicile also regu- 
lates the claim of the wife’s represen- 
tatives to her share of the goods in 
communion ; Kennedy v. Bell, 2 M. 587 ; 
May 14, 1868, 6 M. 69. 

> Somerville v. Somerville, 5 Ves. 749, 
785; Munroe v. Douglas, 5 Madd. 394, 
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Session, in the distribution of his moveable estate, applies the 
~ English law of succession, and recognises neither the claim of jus 
relictee? nov that of the wife’s representatives for a share of the 
goods held in communion.? 

39. Collation is regarded as an incident of the moveable rather 
than of the immoveable succession, and it has place accordingly 
only where it is recognised by the dex domicilw.? If, therefore, an 
intestate dies domiciled in England (where the heir is entitled to a 
share of the moveables without collation), the heir will not be 
bound to collate the Scottish heritable estate as a condition of his 
claiming a share of the personalty under the Statute of Distribu- 
tions. But where an intestate dies domiciled in Scotland, his 
eldest son, or other lineal representative claiming a share of the 
personal succession under our law, is bound to collate the real 
estate, whether situated in England or elsewhere, which he inherits 
from the ancestor as his heir-at-law.° 

40. According to Savigny,® the right to the perception of bona 
vacantia is to be regarded as supplementary to the law of succes- 
sion, and it belongs to the fisk of the defunct’s last domicile. This 
statement may be admitted subject to the necessary correction for 
the case of immoveable property. 


SECTION II. 
VALIDITY AND EFFECT OF WILLS AND TESTAMENTARY WRITINGS. 


41. A testamentary disposition may be null or ineffectual—(1) 
” py reason of some disability personal to the granter; (2) by reason 
of some prohibition of the municipal law apnea to the nature 
of the grant, or to the person of the grantee; and (3) by reason of 
some informality in the instrument itself, or in the solemnities 
attending its execution. 

42. (1.) Incapacity may result from weakness of mind; from 
nonage ; or from the restraints which are imposed by positive law 
on the weaker sex, and particularly on married women. Prima 
Jacve, the capacity to perform any legal act is to be determined by 
the law of the domicile ;” but the strict application of this principle 


1 Nisbett v. Nisbetts Trs., 24 Feb. 
1835, 13 Sh. 517. 

2 Newlands v. Chalmers’ Trs., 22 Nov. 
1832, 11 Sh. 65 ; Maxwell v. M‘Clure, 20 
D. 307; 7 March 1860, 3 Macq. 852. 

3 4 Burge, 730; Pothier, Successions, 
ch. 4, art. 3, ed. Dupin, tom. 7, p. 219. 

4 Balfour y. Scott, M. 2379 ; 11 March 
1793, 3 Pat. 300; Robertson v. Robertson, 


16 Feb, 1816, F.C.; Brodie v. Barry, 2 
Ves. & Bea. 130. 

> Robertson v. M‘Vean, 18 Feb. 1817, 
F.C. ; Dundas v. Dundas, 14 Jan. 1829, 
edmunds 

6 Savigny, Droit Romain, § 377, tom. 8, 
p- 311; Bar, Int. Recht, § 114, 

* Tn the case of a change of domicile, 
the capacity of making a testament, ac- 
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is attended with inconvenience, and a better rule would be that, as 
regards the disability of nonage, a contract should be held valid if 
the party against whom it is to be enforced were of an age to con- 
tract, either by the law of his domicile or by the law of the place 
where the contract was made. The rule is exemplified in the case 
of Cooper v. Cooper! where a widow, domiciled in Ireland while 
unmarried, and thereafter in Scotland, by her marriage with a 
Scotsman, claimed terce and jus relict, alleging that her marriage- 
contract (which excluded these rights) was void by reason of her 
minority, or infancy, at the time of execution. The judgment on 
the main question was in favour of Mrs. Cooper, for reasons which 
are succinctly given by Lord Macnaghten in the following passage: 
“As regards the contracts of infants, the law of Ireland, which 
does not differ from that of England, is well settled. Infants are 
incapable, speaking generally, of binding themselves absolutely by 
contract. A settlement on marriage, not being a settlement under 
the Infants’ Settlement Act (18 and 19 Vict., cap. 43), forms no 
exception to the rule. Prima facie, therefore, Mrs. Cooper was not 
bound by the settlement in question.” On the question here con- 
sidered their Lordships did not find it necessary to express an 
unqualified opinion, because they held it established that Ireland 
must be taken to be the place of execution of the contract as well 
as the domicile of the lady, rejecting the view that Scotland, as 
the matrimonial domicile, should be taken to be the place of per- 
formance, and in this sense the lacus contractus. But the observa- 
tion of the same judge is significant: “It is difficult to suppose 
that Mrs. Cooper could confer capacity on herself by contemplating 
a different country as the place where the contract was to be ful- 
filled, if that be the proper expression, or by contracting in view of 
an alteration of personal status which would bring with it a 
change of domicile* As regards testamentary deeds, the same 
reasons do not exist for relaxing the rule; and in principle it 
would seem that the ¢estamenti factio, or capacity to make a testa- 


cording to Savigny (Droit Romain, § 377, 
tom. 8, p. 307, also § 393), is required at 
two different periods, that of the date of 
the testament, and that of the death of 
the testator. But the rule of our law 
(see § 55, infra), that a will valid at the 
time of execution is not invalidated by a 
subsequent change of domicile, would 
- doubtless be held to cover the case of 
objections applicable to the capacity of 
the testator. The same author lays down 
that the “personal capacity,” as to age 
and the like, is ruled by the law of the 
testator’s domicile at the time of execu- 


tion, without reference to subsequent 
changes of domicile. The subject of per- 
sonal capacity in its international rela- 
tions is very fully treated by Fcelix and 
Demangeat, § 86, 4éme ed., tom. i. p. 
196. See Burge, vol. iv. p. 576; Story, 
ch. iv. § 50 e¢ seq. ; Fraser, Parent and 
Child, 2d ed., p. 580; De Chassat, de 
Statuts, pp. 416-429; Bar, Int. Recht, 
§ 108. 

1 94 Feb. 1888, 15 R. (H.L.) 23. 

? Cooper v. Cooper, 15 R. (H.L.) 30. 

3 Similar observations by Lords Hals- 
bury and Watson, pp. 25, 29. 
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ment, is governed by the law of the domicile! In the case of real 
estate, the law of the situs seems to have the power of imposing 
disabilities in addition to those which result from the application 
of the lex domicilii2 Thus, it may be that a married woman 
would not be able to grant an effectual disposition of her heritable 
estate in Scotland without her husband’s consent, even though by 
the law of the domicile she were of full age, and not subject to 
legal disability in respect of coverture. Our limits do not adimit 
of entering on a further exposition of the law of personal capacity 

and status.® 
43. (2) With respect to invalidity attaching to the subject or 
nature of the bequest,! no good reason can be assigned for deviating 
in this respect from the general rule, which assigns a paramount 
importance to the lex domicilii in all that concerns the moveable, 
and to the lex loci ret site in relation to the immoveable estate. 
Both branches of our proposition are supported by the general 
tenor of the authorities in the law of Scotland. And first, as 
regards personal succession, the case of Boe v. Anderson,>? which 
received much and repeated consideration, is an authority for the 
proposition that the validity of a bequest is to be judged of by the 
law of the domicile. This was a bequest by a domiciled inhabitant 
of the State of Louisiana of a sum of money to the poor of the 
town of Dunblane, in Scotland, “to be divided by the resident 
minister of the Presbyterian Church, and the two highest civil 
officers in the town, to be paid upon due proof of their acceptance 
of the trust,” &. The Court directed an inquiry as to the law of 
Louisiana in reference to charitable trusts, and on proof that 
donations for charitable purposes to trustees, or persons other than 
municipal corporations, were ineffectual according to the laws of 
that state, judgment was given adversely to the validity of the 
bequest. In a case which was brought before the Court of Session 
at the instance of the testamentary trustees of a Scotsman who 
had property in England as well as Scotland, objection was taken 
by the heir to the clause disposing of residue on the ground that 
the law of Mortmain prohibited the appropriation by will of real 
* Burge’s Commentaries, vol. iv. p. 579. although the statute 6 Will. rv., cap. 22, 


* 4 Burge, 576-9, citing Dumoulin ad applies only to bastards domiciled in 
Cod. tom. 3, p. 554, Peckius de Test. Scotland, there can be no doubt that 


Conj. 4, 28, 7, and other jurists. the will of a bastard would receive effect 
* Under the old law of Scotland, which in Scotland according to the capacity of 

withheld the testamenti factio from bas- the granter in the place of his domicile. 

tards, it was decided that the will of a 4 Savigny, Droit Romain, § 377, ed. 

bastard domiciled in England did not Fr. tom, 8, p. 308; Story, Confl. §§ 479 

carry moveables in Scotland; Purvis v.  (¢), 479 (a). 

Chisholm, 1611, M. 4494, cited by Ersk. ° Boe v. Anderson, 8 March 1862, 24 


2,41. This decision appears to be at D. 732. 
variance with international law, and 
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estate in England to charitable uses. An opinion was obtained 
from an English judge on this point, and judgment was given in 
conformity with it... So in an early case? in the House of Lords 
it was held, reversing the decree of the Court of Session, that 
the validity of a condition in a will in restraint of marriage fell 
to be decided by the law of England, in respect that the testator 
was domiciled there. 

44, The question of the lawfulness of a bequest or grant is 
closely identified with that of special incapacity attaching to the 
grantee, and, for example, such restrictions as those of the English 
statute of Mortmain, may, with equal propriety, be referred to 
either class. Such restrictive laws can only come under the 
cognisance of the Courts of Scotland in cases of foreign succession, 
and in this place it is only necessary to state the general principles 
on which they are supposed to be decided. According to Savigny, 
a distinction is to be taken between (1) personal incapacity (depend- 
ing on age, sex, marriage, or the like), which is governed always 
by the law of the grantee’s domicile, never by that of the defunct ; 
and (2) incapacity resulting from laws “strictly obligatory” (e.y., 
Mort Civile in France, Mortmain in England), as to which he says 
the tribunal called to pronounce on the question will apply its own 
laws, and will consider for itself whether the incapacity is such as 
it ought to recognise. 

45. With reference to incapacity under the second head, it has 
been decided that legacies under an English will of money to be 
laid out in the purchase of land or heritable securities am Scotland, 
to be appled to charitable uses within that country, do not fall 
within the prohibitions of the existing Mortmain Act, 9 Geo. IL, 
cap. 36.4 But a bequest of money to be laid out in the purchase 
of lands, with the intention of appropriating the rents to charitable 
uses in Scotland, was held by Lord Lyndhurst to be void under the 
Mortmain Act, because it did not appear upon the face of the will 
that the testator had not contemplated the purchase of lands in 

ingland for the support of a charitable institution in Scotland.’ 
The Court of Session does not consider itself to be precluded by 
the Mortmain Act from giving effect to settlements made in Scot- 
land of stock in the British funds for charitable purposes to be 
executed in Scotland. With reference to personal capacity, we 


1 Fewit’s Trs. v. Lawson, 1891, 18 R. 
793. 

2 Ommanney v. Bingham, 15 March 
1796, 3 Pat. 448. 

3 Droit Romain, § 377, tom. 8, pp. 
309-10. ‘he doctrine here enunciated is 
received in Scotland. See cases in next 
paragraph. 


+ Mackintosh v. Townsend, 16 Ves. 330. 

5 Attorney-Gen. v. Mill, 2 Russ. C. C. 
328, 5 Bligh., 593. See Curtis v. Hutton, 
14 Ves. 537, 541. 

8 Macarav. College of Aberdeen, 1786, 
M. 15,946; Hailes, 975. 
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cuarreru. have decisions to the effect that the question whether a legacy 
- carries with it the exclusion of the jus mariti- of the husband of 
the legatee (involving necessarily the consideration of the com- 
petency of excluding such rights) depends upon the law of the 
domicile.t The law of the domicile, moreover, is held to be the 
governing law in relation to the question whether the provisions 
of a marriage-contract are or are not revocable.” 

46. On one rather preplexing point touching the validity of 
testamentary dispositions, a decision was pronounced which evi- 
dently proceeded on the principle of Savigny’s second proposition,’ 
that laws of a strictly obligatory character must be enforced, 
irrespective of the rules of the law of the domicile ; and this decision 
derives weight from being mentioned with approval by Erskine.‘ 
We mean the decision that a nuncupative will (effectual accord- 
ing to the laws in force in England before the Statute of Wills) 
would not carry moveable estate situated in Scotland. The law of 
Scotland requires written evidence of a last will, and although as 
regards the mere forms of attestation it may be willing to defer to 
the laws of the domicile, it cannot, consistently with its own 
fundamental principles, recognise a will which is wholly defective 
in the essentials of execution. 

47, As regards the application of the lex loci rev site to the 
determination of the validity of testamentary dispositions of ¢mmo- 
bilia® the decisions of our courts have been clear and consistent. 
Heritable estate in Scotland could not at common law be trans- 
ferred by a testament or last will; and numerous are the cases in 
which the wills of foreigners have been found ineffectual for this 
purpose in spite of the clearest evidence of an intention to convey,® 
In other cases, wills in the English form, and containing clauses 
of revocation of prior wills, have been held ineffectual to revoke 
settlements of landed estate in Scotland; but these decisions 


Exclusion of 
marital rights. 
Marriage-con- 
tracts. 
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Abbey v. Railton, 14 May 1830, 8 Sh. 
746; Halls Trs. vy. Hall, 13 July 1854, 
16 D. 1057. Compare Clarke v. New- 
marsh, where the question was whether 
a right of succession, which had vested 
in a married lady domiciled in Scotland, 
fell under the jus mariti (16 Feb. 1836, 
14 Sh. 488). 

2 Ramsay y. Cowan, 11 July 1833, 
Hele Shaw oO 

® Supra, p. 25. 

+ Shaw vy. Lewis, 1665, M. 4494, cited 
in Ersk, 3,2, 41. See Bradford v. Young, 
1884, 11 R. 1135. 

> 4 Burge, 216-20: “The power of 
making the alienation by testament is no 


less qualitas rebus impressa, than that of 
making the alienation by contract. When, 
therefore, the question arises, whether the 
immoveable property may be disposed of 
by testament, recourse must be had to 
the lex loct ret site’ (p. 217). 

8 Melvil v. Drummond, 1634, M. 4483 ; 
Burgess v. Stanton, 1764, M. 4484; Oraw- 
furds v. Craufurd, 1774, M. 4486, Hailes, 
530; Henderson v. Selkrig, 1795, M. 
4489 ; Crs. of Robertson v. Mason, 1795, 
M. 4491; Montgomery v. Innes, 1795, 
Bell, Fol. Ca. 203; Mead vy. Anderson, 
16 Nov. 1830, 4 W. & S. 328. The 
question of intention is juris domicilii, as 
to which see Section V. infra (Election). 
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probably turned on the construction of the term “will,” as not cmaprer mn. 


comprehending dispositions of lands;! and it is now settled that 
a settlement of heritage may be revoked by a foreign will But 
letters of instructions to trustees regarding the disposal of heritable 
estate previously conveyed to them,? and also wills or codicils 
dealing with heritable estate in the exercise of reserved powers, 
were and are, as regards the validity of the instrument and the 
form of attestation, subject to the same international rules as wills 
of personal estate.® 

48. For some time before the passing of the Titles to Land Act, 


out the use of words of de presenti disposition, the tendency of the 
decisions was to restrict the application of the rule requiring de 
presenti words as much as possible, and in the last edition of this 
book the writer described the then recent case of Richmond’s 
Trustees® as a bridge thrown to testators in England by which 
they might avoid the perils resulting from the use of testamentary 
language with respect to gifts of lands. The testator, while 
domiciled in Scotland, executed a mortis causa trust-disposition 
and settlement, whereby he conveyed to trustees his whole heri- 
table and moveable estates for certain purposes. The testator 
afterwards went to reside in Ireland, where he executed a last will 
and testament,—not probative by the law of Scotland, aud not 
expressed in terms sufficient to carry Scottish heritage,—wherein, 
without referring to the previously executed settlement, or to the 
trustees therein named, he bequeathed to certain other parties, as 
his trustees and executors, his whole estates, real and personal, 


1 Dundas v. Dundas, 1783, M. 15,585, — of his will for a certain number of days 
21 May 1783, 2 Pat. 618. (a rule which prevailed under the custo- 
2 Purvis’ Trs. v. Purvis’ Exrs., 23 Mar. mary law of Normandy as well as of Scot- 
1861, 23 D. 812, infra, p. 29. land), is to be applied although the tes- 
3 Stewart v. Watson, 1791, Bell’s Oct.  tator should have died domiciled in a 


Ca. 225; Ker v. Lady Essex Ker’s Trs., 
24 Feb. 1829, 7Sh. 454; Melvin v. Nicol, 
20 May 1824, 3 Sh. 31, N.E, 21. 

4 Oameronv. Mackie, 9 Sh. 601, 29 Aug. 
1833, 7 W. & S. 106. Kidd v. Kidd, 
9 June 1843, 5 D. 1187. In Zatnall v. 
Hankey, 2 Moo. P.C. Ca. 342, it was held 
that a will made in execution of a power 
may be authenticated in the manner pre- 
scribed by the law of the place where the 
power was created. See also re Alex- 
ander, 29 L.J. Prob. 93. 

5 As to the application of the lex loci 
vet site in other countries, see the authori- 
ties collected in 4 Burge’s Comm. 218-20. 
The law of the situs, which requires that 
the testator should survive the execution 


country where no such rule prevails. 

8 Richmond’s Trs. v. Winton, 25 Nov. 
1864, 3 M. 95. ‘The authorities chicfly 
relied on were Cameron v. Mackie, supra ; 
Leith v. Leith, 6 June 1848, 10 D. 1137; 
and Willock v. Auchterlonie, M. 5539, 
30 March 1772, 3 Pat. 659. It will be 
observed that the conditions of the case 
would not be materially varied, if we 
supposed the last will to be made in Scot- 
land, but not in the form of a settlement 
containing a new dispositive conveyance. 
In this view the question is not purely an 
international one; and, since Parliament 
has seen fit to dispense with the word 
‘¢dispone” in conveyances, the point is 
now of little practical importance, 
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wheresoever situated, and, inter alia, gave directions for the dis- 
posal of his heritable estate in Scotland which were inconsistent 
with the directions given by the previously executed settlement. 
The law applicable to the construction of the two testamentary 
instruments was expressed in the following declaratory findings : 
—(1) That the last will and testament executed by the deceased 
W. R. did not contain any valid conveyance of his Scottish heri- 
table estate. (2) That the trust-disposition and settlement, in so 
far as concerned the conveyance of the said estate, was not 
revoked by the last will and testament. (3) That the trust- 
disposition and settlement subsisted, and was effectual as a con- 
veyance of such estate, for the purposes therein declared, or to be 
declared by any subsequent writing. (4) That the trust-disposition 
and settlement and the will were to be taken as containing, 
together, the whole of the testator’s testamentary purposes, in- 
cluding his purposes with respect to the distribution of the Scottish 
heritable estate. (5) That the Scottish trustees were bound to give 
effect to the purposes expressed in the said will, by conveying the 
Scottish heritable estate to the trustees named in the will for the 
purposes therein expressed, to the exclusion of the purposes 
declared by the trust-disposition and settlement.t Such cases 
have now only a historical interest. 

49, (3.) According to the best opinions, a will disposing of 
moveable estate may be authenticated either in the form prescribed 
by the lex loci actus, or according to the forms of the lex domiecilw ; 
testamentary dispositions or devises of immoveable estate, either 
according to the lex locv actus or according to the lex loci rev site? 
But as regards the latter, it would not be safe to rely upon an 
authentication according to the rules of the lea loci actus ; and the 
Scottish authorities seem to require that deeds of settlement of 
heritable estate should be in the form prescribed by the lex loci 


1 Abridged from the interlocutor of 
the Second Division of the Court, 3 M. 
113. In a cognate case, Thomas v. 
Tennent’s Trs., 17 Nov. 1868, 7 M. 114, 
the same principle of construction was 
applied, but in consequence of the failure 
of the purposes of the English will, the 
estate resulted to the heir-at-law. 

* Savigny, Droit Romain, tom. 8, p. 
851; Feelix, §§ 73-85, 4éme ed., tom. 1, 
pp. 164-196 ; 4 Burge’s Comm. p. 581 ; 
Bar, Int. Recht, § 109. The authorities 
cited by Burge, pp. 582-587, clearly 
establish the applicability of the rule locus 
regit actum to settlements of immoveable 
as well as of moveable estate; and, in 


Mr. Burge’s opinion, the lex loci actus is 
applicable unless in cases where the local 
law expressly requires that deeds relating 
to real estate should be authenticated 
according to its forms (p. 584). It is 
remarkable that Story, who brings forward 
an elaborate array of authorities to estab- 
lish the application of the laws of the 
domicile ($$ 464-473) and of the locus rei 
site ($$ 474-479) in relation to the form 
and attestation of wills of moveable and 
immoveable estate respectively, is silent 
as to the application of the maxim locus 
regit actum to testaments or wills of 
moveables. 
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ret site as regards matters of style and authentication. Thus, a cHarrer nm. 
foreign will made before 1868 would be held ineffectual to disposeof = 
heritable estate, even if it were tested according to our law, because 

it is not a de presenti conveyance ;! while a dispositive conveyance 

of lands in Scotland executed abroad would be held invalid if any 

of the statutory or other solemnities eerie by the law of 

Scotland were omitted? 

50. But the restrictive operation of the lex loci rei sitw appears Distinction in 
to be confined to deeds of actual conveyance ; and accordingly, it obligation to 
was held that an obligation to convey Scottish heritable estate °™’*™ 
might be effectually undertaken in a deed framed in conformity 
with the lex loci actus, even where the subject of the conveyance 
was an inheritance.* On this principle it should seem that a man- 
date or power of attorney, executed in conformity with the law of 
the granter’s residence, would be a good authority for the execution 
of a regular conveyance. It was also decided, after much learned Revocation of 
research and consideration, that a settlement of heritage might be ere “ 
revoked by a deed executed according to the law of the testator’s 
residence, or lea loci actus at the time when the deed of revocation 
was made.® 

51. With respect to wills of personalty, the rule locus regit ea ee he 
actum seems to be of universal application. The general opinion moveable 
of modern jurists is also favourable to the recognition of wills “* 
executed according to the forms required by the law of the testator’s 
domicile ;® and, in practice, the wills of British subjects resident 
abroad were always admitted to probate or confirmation if executed 
in conformity with the rules of our law. The Act 24 and 25 
Vict., cap. 114, declares valid any will or other testamentary writing 
executed in conformity with the forms prescribed “either by the 
law of the place where the same was made, or by the law of the 
place where such person was domiciled when the same was made, 
or by the laws then in force in that part of Her Majesty’s domin- 
ions where he had his domicile or origin.”’ This enactment does 
not apply to settlements of heritable or real estate—the validity of 


1 Melville v. Drummond, 1634, M. 5 Purvis’ Trs. v. Purvis’ Eaurs., 23 
4483; Orawfurds v. Orawfurd, 1774, Mar. 1861, 23 D. 812, 816, where all the 
M. 4486. English and foreign authorities are cited ; 


2 Ersk. 3, 2, 40, citing 2. of Dalkeith  Leith’s Trs. vy. Leith, 6 June 1848, 10 D. 
v. Book, 1729, M. 4464; Purvis’ Ts, v. 1187. 
Purvis’ Exrs., 23 Mar. 1861, 23 D. 822, 5 4 Burge, pp. 558-90 ; Story, §§ 464- 
per curiam. 473, and cases there cited. In the case 
3 Cunningham v. Lady Semple, 1706, of Nasmyth, 2 Addams, 6, the will of a 
M. 4462; Govan vy. Boyd, 1790, Bell’s domiciled Scotsman, made in England, 


Oct. Ca, 223. but authenticated according to that of 
4 See Menzies’ Convey., 3d ed. p. 145. Scotland, was admitted to probate. 
As to wills made in execution of powers, 7 24 and 25 Vict., cap. 114, §§ 1 and 2. 


see p. 27, supra, 
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which, not being originally dependent on the law of the domicile, 
cannot of course be held to be affected by a charge of domicile. 

52. In the case of Purvis’ Trustees v. Purvis’ Executors, it was 
determined, on a reference to the whole Court, and after elaborate 
argument, that a will executed in conformity with the requirements 
of the dex loci actus was not invalidated by reason of the subsequent 
change of domicile of the testator This appears to be a necessary 
deduction from the proposition that the will is valid if authenticated 
in the manner required by the laws of the place in which it 1s 
executed. By the last-mentioned statute? it is provided that no 
will or other testamentary instrument shall be held to be revoked, 
or to have become invalid, nor shall the construction thereof be 
altered, by reason of any subsequent change of domicile of the 
person making the same, 


SECTION III. 


INTERPRETATION OF WILLS AND TESTAMENTARY WRITINGS.? 


53. According to the principles of international jurisprudence, 
the law of the domicile of the testator at the time of his death 


governs the interpretation of his testamentary dispositions.‘ 


A 


rule so settled and so universally received® may be supposed to 


1 23 D. 812. On the question whether 
a will executed in conformity with the 
requirements of the lex domicilii would be 
invalidated by a change of domicile, see 
Story, § 473; 4 Burge, p. 580; Savigny, 
§ 377, tom. 8, pp. 306-8 ; Voet ad Pand. 
28, 3, 12-13 ; Rodenberg, de Stat. Confl., 
tit. ii. par. 2, cap. 1 and 3 (pp. 104, 112 
of ed. 1653), and observations of Boul- 
lenois, vol. il. pp. 7, 68; Felix and 
Demangeat, § 117, 4é@me ed., tom. i. p. 
263. It is to be observed that the 
questions discussed in the passages cited 
have relation also to the invalidation of 
testaments by defect of capacity in the 
granter consequent on change of domicile. 
The questions are closely connected in 
practice as well as in the considerations 
upon which their resolution depends. 

2 24 and 25 Vict., cap. 114, § 3. 

3 On the subject of the construction of 
marriage-contracts as affected by inter- 
national law, we refer to Lord Fraser’s 
able exposition (vol. i. p. 736 et seq.). The 
chief distinction is, that the construction 
is regulated generally by the law of the 


‘“ matrimonial domicile,’ or domicile of 
the spouses at the time of the marriage. 

+ Sir Charles Douglas’ case (Ommanney 
v. Bingham), 15 Mar. 1796, 3 Pat. 448. 
“Tt is admitted,” said Lord Lough- 
borough, ‘“‘not merely in both parts of 
Great Britain, but in all, at least most, of 
the civilised countries in Europe, that it 
is the place of a man’s domicile which 
must give the rule for the distribution of 
his personal property. The deter- 
mination of your Lordships ” (alluding to 
the decisions in Bruce v. Bruce, 3 Pat. 
163, and Hog v. Lashley, 3 Pat. 247), 
‘* which has been acquiesced in and fol- 
lowed in Scotland, has now settled it as 
law that the distribution of an intestate’s 
personal estate, or the construction or effect 
of « will, must be governed by the law of 
the place where the intestate, or the tes- 
tator, had his last domicile” (3 Pat. 457). 
See also Lord Brougham’s observations 
in Yeates v. Thomson, 1 S. & M‘L., 835 
et seq., a8 to the general application of 
this rule. 

° Savigny, Droit Romain, § 377, tom. 
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require no elucidation ; hut an attentive study of the authorities cwaprer u. 
leads to the conclusion that even this fundamental doctrine of inter- 
national right is not absolutely true for every case of interpreta- 
tion of a will, and that it is only by admitting the doctrine of 
subordinate canons of construction that it can be maintained as a 
universal proposition. Accordingly, in the discussion of this part 
of the subject, the object will be to discover what are the necessary 
modifications of the rule, and what are the hmits within which the 
operation of subordinate rules of construction are to be confined. 
54, The generality of the application of the law of the domicile Generality of 
to the construction of testamentary instruments is illustrated by a Dee 


Z : : : application to 
class of cases noticed in the preceding section,? where this law is testamentary 


invoked to decide upon the validity or invalidity of a disposition or Se 
bequest. For there can be no more authoritative application of the oe 
function of construction than that which consists in applying to the 
testamentary writing rules of municipal law by which its provisions 

are annulled or rendered inoperative. It may safely be asserted 

that the law of the domicile is primarily applicable, wherever the 
purpose of the instrument, or of any of its provisions, is testamen- 

tary, although the form of the instrument may be that of a de pre- 

senti conveyance or of a contract—as, for example, where a testa- 
mentary disposition is engrafted on a contract of marriage? And 

in a question of the construction of a testamentary instrument or 
instruments, the dispositions of which have relation to more than 

one system of laws, the law of the testator’s last domicile is to be 
regarded as furnishing the fundamental canon or law of interpre- 

tation. It alone takes cognisance of the succession as a whole ; it 

assigns to the several parts of the will their places in the order of 
succession ; it reconciles conflicting provisions, and adjudicates 

upon all questions of implied revocation, and by the application 

of the principle of election imparts unity and consistency to the 

entire scheme of disposition.* 

55. We proceed to the.consideration of the limits within which Subordinate — 
laws other than that of the domicile may be admitted as subordi- eke eis 
nate canons of interpretation. The exceptions to the application 
of the law of the domicile which have been recognised in our prac- 


8, p. 308; and § 3748, p. 260; Feelix the Court of construction in the interpre- 
and Demangeat, 4éme ed. i. 260; Story, tation of a foreign will, see Section VIII. 
§ 479 (a); 4 Burge, p. 590; Voet ad _ of this chapter. 
Pand. 28, 5, 16, and 17; 36, 1, 25; 2 Supra, p. 24. 
Boullenois, Stat. ii. p. 419. With refer- 3 Hog v. Lashley, 7 May 1792, 3 Pat. 
ence to the effect of a change of domicile 247 (3d point); and see 4 bbey v. Railton, 
on the meaning and construction of the 14 May 1830, 8 Sh. 746; Ramsay v. 
will, see Story, § 479 (vy), and authorities Cowan, 11 July 1833, 11 Sh. 967. 
there cited. 4 See the cases infra, Section VITI. 

1 As to the exercise of the function of 
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tice are referable to one or other of the following propositions :— 
First, Where a will or settlement disposes of immoveable estate, 
its construction, in so far as relates to that estate, is to be deter- 
mined by the law of the situs. Secondly, A will expressed in the 
technical conveyancing phraseology of the country in which the 
succession is to be distributed, is to be construed by the judges of 
that country from their own knowledge of the meaning of its lan- 
guage. Thirdly, Similarly as to wills expressed in popular language, 
to which the law of the domicile assigns no special interpretation. 
Fourthly, A will expressed in the language, and clothed in the 
technical phraseology of the place in which it was executed, seems, 
according to the best opinions, to be subject to interpretation by the 
law of that place rather than by the law of the domicile; and, in any 
view, effect must be given to such explanations as the lex loca actus 
can give of its own technical phraseology, as a part of the scheme 
of disposition to which the theory of interpretation furnished by 
the law of the domicle is to be applied. Fi/thly, Subject to the 
qualification implied in the last-mentioned rule, the law of the 
domicile controls, and in case of direct conflict overrules, the 
interpretation furnished by the lea loci actus: In conclusion, 
attention will be called to some cases of construction which are 
treated as special by the jurists. 

56. (1.) The simplicity and generality of the rule which assigns 
to the law of the situs the function of the interpretation of dis- 
positions of immoveable estate renders any detailed exposition 
unnecessary. The decisions of our Courts furnish many illustra- 
tions of its application to settlements, whether of heritage in 
Scotland,” or of real estate elsewhere.* 

57. The operation of the /ex loci rei site is confined to settle- 
ments disposing of the estate itself as an immoveable subject. 
The interpretation of testamentary provisions, which are in their 
nature personal although affecting real estate, appears to be subject 
to the law of the domicile. Of this nature are instructions to 
trustees of heritable estate, wills in execution of reserved powers 


1 The international jurists for the most 
part deliver too absolutely the doctrine of 
interpretation secundum legem domicilii. 
Bar alone, amongst the modern writers 
whose works have been consulted, alludes 
to those elements which may modify the 
construction suggested by the law of the 
domicile, such as language, local usage, and 
the technical expressions of the system of 
jurisprudence with which the testator was 
familiar, or which he had in view in pre- 
paring his will (Int, Recht, § 110). 


> Blackett v. Gilchrist, 30 May 1832, 
10 Sh. 590; Weir v. Laing, 6 Dec. 1821, 
1 Sh. 192, N.E. 181; and the series of 
cases cited above, on the invalidity of 
English wills to convey heritage, ending 
with Mead v. Anderson, 4 W. & S. 328. 

* Macalister’s Eurs. v. Macalister’s Trs., 
18 Dec. 1834, 138 Sh. 171; Ramsay v. 
Cowan, 11 July 1833, 11 Sh. 967. 

4 Stewart v. Watson, 1701, Bell’s Oct. 
Ca., 225; Ker v. Lady Essex Ker’s Trs., 
24 Feb. 1829, 7 Sh. 454, 
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of disposal, obligations inter vivos to convey or burden heritable 
estate,” and deeds of revocation.? As to these, the law of Scotland 
pronounces in favour of the applicability of the lex domicilii, And 
the construction of a bequest of a general residue, or share of mixed 
real and personal succession, is in any case to be determined by 
the law of the domicile, for it would not be reasonable that distinct 
destinations should be impressed upon subjects which, according to 
the language of the instrument, are apparently given to the same 
persons.* 

58. It may happen that, in the construction of a deed, resort 
must be had to different systems of law, e.g., the law of the testator’s 
domicile for the ascertainment of his intention regarding the dis- 
posal of his personal property, and the lex loci rei sitw for the 
ascertainment of the effect to be given to his disposal of real or 
heritable property. A question then arises, which has already been 
considered in connection with the international regulation of 
intestate succession, namely, which of these systems of law is to 
determine the quality of a given description of property, as real or 
personal. The case of Newlands v. Chalmers Trustees was properly 
one of intestate succession. Mrs. Chalmers, one of the persons 
whose succession was in dispute, left a trust-deed of settlement, 
but this deed, together with her contract of marriage, were reduced, 
and the succession of Mrs. Chalmers and her husband were thus 
left to the operation of law. <A multiplepoinding having been 
brought in the Court of Session the main question was, whether 
certain Jamaica bonds and negotiable paper left by the husband 
(who had died domiciled in Jamaica) were to be deemed heritable 
or moveable. The Court held, on the principle of the decision in 
Egerton v. Forbes that the quality of the estate—that is, whether 
the securities were real or personal property—must be determined 
by the law of Jamaica, where they were executed.’ 

59. The principle that the quality of the estate falls to be deter- 
mined by the law of the setws, is equally applicable whether the 


1 Cameron v. Mackie, 9 Sh. 601; 29 
Aug. 1833, 7 W. & Sh. 106; Brack v. 
Hogg, 25 Feb. 1831, 5 W. & S. 61, and 
authorities there cited. 

2 Govan v. Boyd, 1790, Bell’s Oct. Ca. 
223. See on this point, Ersk. 3, 3, 39- 
40; Kames’ Equity (ed. 1778), vol. ii. p. 
328; 1 Burge, 24; contra Story, Conflict, 
§ 372 (f). 

3 Purvis’ Trs. v. Purvis’ Fers., 23 Mar. 
1861, 23 D. 812, 

4 The case of Brown’s Trs. v. Brown, 4 
W. &S. 28, cited by Story, § 490, scarcely 
touches the point; and the proposition 

VOL, I. 


may be left to stand on its own merits, 
only observing that the cases of division 
of mixed estate, in the law of constructive 
conversion, have no bearing on the ques- 
tion. Here the question is as to the tes- 
tator’s meaning; there it is as to the 
course of succession ab intestato, after the 
estate has already vested in the legatees, 
5 See Story, § 479 (a); 4 Burge, 591 ; 
Stewart v. Garnett, 3 Sim. 298. 
8 Rgertonv. Forbes, 27 Noy. 1812, F.C. 
7 Newlands v. Chalmers’ Trs., 22 Nov. 
1832, 11 Sh. 65 ; and see the cases on in- 
testate succession cited supra, § 35. 
C 
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question is to be determined for the purpose of fixing the distribu- 
tion of the estate itself as intestate succession under the law of the 
situs, or for the subordinate but important purpose of resolving 
whether a will or settlement disposing of such estate is to be con- 
strued by the law of the domicile or by the law of the situs. 
This is illustrated by the case of Ross v. Ross, where it was held, 
first, that a personal bond to heirs secluding executors was heri- 
table ea sua natura, though it was conceded that, by the law of 
England, which was the locus actus of the testament, a destination 
to heirs would not impart the quality of real estate to a personal 
security ; and, secondly, that the security was to be regarded as real 
estate situated in Scotland, and therefore as not capable of being 
carried by an English will which was effectual to pass real estate 
in England? 

60. (2.) That the law of Scotland may legitimately be employed 
to determine the construction of foreign trusts, when falling to be 
administered in Scotland, and expressed in the phraseology of 
Scottish conveyancing, is a doctrine well established in our law, 
although of comparatively recent development. The cases of 
Cameron vy. Mackie and Norton's Trustees v. Menzies are examples. 
In each case the settlement consisted of a trust-disposition in the 
Scottish form in combination with an English will; and the Court 
applied the rules of the law of Scotland to the interpretation of the 
total settlement.’ (3.) In the case of Thomson's Trustees v. Alex- 
ander the same method of interpretation was applied by the whole 
Court (contrary to the opinions of Lord Colonsay and a strong 
minority) to the construction of a will made in Newfoundland, 
expressed in ordinary colloquial language, and not containing any 
technical expressions.* 

61. In Ferguson v. Marjoribanks a testator, domiciled in 
Jamaica, by his will executed in that island, bequeathed to trustees 
in Scotland the residue of his estate, consisting of real and personal 
property in Jamaica, to be applied by them in the erection and 
endowment of a free school in Scotland. The Court were unani- 
mously of opinion that the construction of the will, in relation 
to the execution of the trust, was to be determined by the law of 
Scotland, and not by that of Jamaica. “It were certainly a very 


* Ross v. Ross, infra; Mead v. Ander- 9 Sh. 601; Norton’s Trs. v. Menzies, 4 
son, 16 Nov. 1830, 4 W. & S. 328. See June 1851, 13 D. 1017. 


Wightman v. Delisle’s Trs., 1802, M. 4 Thomson's Trs. v. Alexander, 18 Dec. 
4479, where the question was as to the 1851, 14 D. 217. 

respective liabilities of the real and per- ° Ferguson v. Marjoribanks, 1 April 
sonal estates. 1853, 15 D. 637. And see the decision 


: Ross v. Ross’ Trs., 4 July 1809, F.C. of the same eminent judge and scholar to 
* Cameron v. Mackie, 19 May 1831, the same effect in Rainsford v. Maxwell, 
1852, 14 D. 450, 
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anomalous result,” said Lord Rutherfurd, “and one not consistent carrer 


with the best interests of such a trust, that the Scotch law, which 
had the only direct jurisdiction, should be forced to discharge 
its duty, not by its own light, but by the dim reflection of the 
English law, as it might be gathered from the opinions of English 
counsel. . . . The Lord Ordinary is more confirmed in this 
view from two circumstances: one, that the deed, especially 
as regards the constitution of the Scotch trust, is expressed 
in apt terms of the Scotch law, and that it is not necessary 
for the Scotch Courts to refer to English law to give a mean- 
ing to those terms ; so that the Court is not driven to go elsewhere 
for the explanation of words which are not immediately intelligible. 
The other is, that the construction which would be put upon it by 
the Scotch law seems to coincide with what is the plain intention 
of the testator.”! The fact that in this case Scotland was also the 
forum of administration was obviously a very material element in 
the decision of the case. A similar decision was given in Mitchell 
and Baxter v. Davies? and again in Hiliolt’s Trustees v. Waddell, the 
one case being that of a will made by a Scottish lady married to an 


Englishman, the will being in execution of a power to dispose of 


heritage, and expressed in the form of a Scottish deed of trust; the 
other case being that of a marriage-contract in the Scottish form, 
where the wife was of Scottish extraction and the husband an 
Englishman. “It appears to me,” said Lord President Inglis, “ that 
the administration of this estate under the deed is essentially 
Scotch, and that if any question arose as to the nature of the 
securities in which the trustees should invest the funds, it must be 
determined by the law of Scotland, because the deed is expressed 
in words of Scotch conveyancing, and the trustees are directed to 
have regard to their powers as expressed in that language.”* It is 
unnecessary to multiply quotations and references on this subject, 
because the principle that a court may use its own judgment in 
the interpretation of a foreign will, and may apply to its construc- 
tion the ordinary processes of grammatical and literary criticism, 
ig now universally received and acted on; the cases of wills 
expressed in technical language with which the court is not familiar, 
or which are subject to the operation of special rules of construction, 
being treated as exceptional. 

62. The principle of construction according to the intention and 
the language chosen by the maker of the deed to express his ideas, was 
put to a crucial test in a case in the House of Lords, Studd v. Cook,° 


1 15 D. 639. 4 Plliott’s Trs. v. Waddell, 7 R. 206. 
2 3 Dec. 1875, 3 R. 208. > 8 May 1883, 10 R. (H.L.) 58, affirm- 
3 13 Nov. 1879, 7 R. 200. ing 8 R. 249. 
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where the question was whether an English will devising “ such 
lands in the counties of Devon and Inverness in Scotland” as con- 
sisted of freehold of inheritance, was capable of receiving effect as 
a will of heritage under the 20th section of the Titles to Land Act, 
1868. The question of intention to pass heritable estate was pri- 
marily a question in the law of Scotland as modified by statute. 
But inasmuch as the testator had clothed his intention in the 
technical language of English law, the House of Lords (affirming 
the judgment of the Court of Session) first examined the language 
of the will for the purpose of finding its nearest equivalents in the 
law language of Scotland, and then directed the trustees of the will 
to give effect to the intention by making a conveyance of the lands 
in Inverness-shire in liferent and fee to the parties designated, in 
place of a settlement in “ tail-male,” a direction which of course 
could not be literally executed. 

63. (4.) Considering the numerous decisions on questions of 
mixed English and Scottish succession which are to be found in 
the Reports, it is remarkable that there should still be a conflict of 
authority on the general question, whether the law of the domicile 
or the law of the place of execution is to prevail in the case of wills 
expressed in the technical language of the place of execution.? The 
argument in support of the applicability of the law of the domicile 
may be thus stated:—The lex loci actus is of authority to pre- 
scribe the mode in which deeds of that country ought to be 
authenticated, and may therefore be referred to for the purpose of 
ascertaining whether a settlement is or is not duly authenticated ; 
in other words, whether the deceased died testate or intestate, so 
far as the instrument in question is concerned. But as regards 
the interpretation of the deed, a different principle comes into 
operation. If the maker of the settlement had happened to die 
intestate, his succession must have been distributed in conformity 
with the rules of intestate succession of the country of his 
domicile. Any testamentary settlement he may make is, in truth, 
a conventional modification of the legal succession, and will 
naturally fail to be construed by the light of the laws, institutions, 
and forms of expression peculiar to that nation whose prescribed 


1 A parallel case is M. of Bute v. Lady 
Bute’'s Trs., 3 Dec. 1880, 8 R. 191. 
Trustees under a Scottish trust were 
directed to settle certain moveables as 
“heirlooms,” and it was ordered that the 
direction should be carried out by deed of 
settlement in the English form. 

2 As to the interpretation of contracts 
the greatest diversity of opinion has pre- 
vailed ; some writers maintaining the ap- 


plication of the lex loci solutionis, while 
others assign to the law of the place of 
execution the determination both of the 
meaning and the authenticity of the con- 
tract. As regards wills, the method of 
construction established by the case of Dz 
Sora v. Phillips (infra, Section VITI.) 
has removed the chief difficulty attaching 
to this class of questions. 
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order of succession it is the purpose of the testator to alter. By cwaprer 1. 


some such train of reasoning the writers on public law seem to 
have arrived at the conclusion that the language of testamentary 
settlements ought to be construed by the lex domicilii. But the art 
of the conveyancer has everywhere set limits to the application of 
this theory, wills prepared by lawyers being usually expressed in the 
law language of the territory of execution, without the least regard 
to the laws or law language of the testator’s domicile. Even if it 
were otherwise, the testator’s domicile might be changed sub- 
sequently to the execution of the will without implying any 
corresponding change of testamentary intention. It seems, there- 
fore, more consonant to reason, as it is more convenient in practice, 
that testamentary instruments should be construed, where con- 
struction is required, by the light of the law of the place of execu- 
tion, and with the assistance, if necessary, of persons skilled in the 
technical law language of the country. 


64. (5.) The most distinct assertion of the authority attributed Limits of the 


by our law to the law of the domicile in relation to the construc- 
tion and effect of wills is contained in the observations of the late 
Lord President + in delivering the judgment of the Second Division 
in Purvis’ Trustees v. Purvis’ Executors:—* The law of the domicile of 
the deceased at the date of his death must determine not only what 
is the true meaning and construction and effect of any will or deed 
of settlement he may have left disposing of his moveable estate, 
but also, as regards his moveable estate, whether he died testate or 
intestate; and if he died testate, the law of the domicile must 
further determine what paper or papers constitute the will of the 


deceased. . . . . That the law of the domicile can alone settle 
what is the will, is a principle of imternational law of extensive, 
if not universal, acceptation.”. We should infer from these 


observations that, in the case of a difference as to the principles of 
interpretation between the law of the domicile and that of the 
place of execution, the former is to be deferred to; but it would 
be easy to prove from the decisions of the same eminent judge, 
that this rule, if taken in an absolute sense, is unworkable, and is 
not followed in practice. The point seems to have been tacitly 
evaded, or treated in previous cases as matter of compromise. 

65. For example, in Trotter v. Trotter, Lord Lyndhurst, avoiding 
the difficulty, observed—“ A will must be interpreted according to 
the law of the country where it is made, avd where the party 

2 


making the will has his domicile.”? Equally cautious was the 


1 Purvis’ Trs. v. Purvis’ Burs. 23D. — sufficient to exclude the operation of the 
830. See also a later case, Smith v. lew domicilid as the interpreting law. 
Smith, 6 June 1891, 18 R. 1036, where 2 Trotter v. Trotter, 3 W. & 8. 415. 
the special circumstances were held in- 


authority of 
the Court of 
the domicile. 
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cuaprer 1. remark of Lord Moncreiff in Hardman v. Rouget’s Trustees, a case of 

~~ 2 West Indian will—* Nothing can be clearer in international law 
than that the construction of a will is to be regulated by the law 
of the place where it is made, and of the domicile of the party who 
made it.”! The Lord Ordinary (Lord Jeffrey) had tacitly ignored 
the difficulty in asserting that “it was indisputable that the radical 
question, as to who was truly entitled to succeed, must be wholly 
ruled by the law of the domicile, or of the place where the instru- 
ment was made.” ? 

66. In Macpherson v. Tytler where the maker of a settlement 
in the English form was also the proprieter of a Scottish estate, 
and therefore in one sense a domiciled Scotsman, the Court took an 
opinion of English counsel on the construction of the settlement, 
the ultimate purpose of which was to consolidate into one fund the 
whole of the testator’s fortune and moveables, and lay it out in the 
purchase of lands in Scotland, which he directed to be entailed. 
In an English case, Wylie v. Enohin, where the will was Russian 
both in respect of execution and of the testator’s domicile, the 
Court of Chancery, on being advised by Russian counsel that their 
rules of construction, as to the effect of specific in controlling 
general words of bequest, were similar to those of the English law, 
decided the case on their own view of the meaning of the will.4 

Designatio 67. CONSTRUCTION OF SPECIAL CLAUSES.—The particular class 
ty what law OX description of persons entitled to take under a general designatio 
ascertained. personarwm—e.g., to “heirs,” “next of kin,” or the like '— ought 
in principle to be subject to the determination of the same law 
which regulates the interpretation of the deed; that is, at least in 
the case of personal property, to the law of the domicile.® If in 
such cases the true meaning is, “I leave my estate, in the event of 
the failure of my chosen legatees, as the law directs,” the reference 
must be to the law of the testator’s last domicile.” As regards 
real property, there is apparently a conflict of opinion as to whether 
the lew domicalit or the lex loci ret site ought to prevail.8 Legacies 
' Hardman v. Rouget’s Tvs., 4.D,1508. and what laws of succession he contem- 
2 4D 1607. plated, it is presumed that they were 
° Macpherson v. Tytler, 19 Jan. 1850, those of the country in which he was 
12 D. 486. domiciled, because it must be supposed 
4 Wylie v. Enohin, 29 L.J. Ch. 341; he was familiar with those laws” (p. 590). 
and on appeal, 31 L.J. Ch. 402. See also Story, § 479 (ce) ; Boyes v. Bedall, 
> Macharg v. Blane, 1760, M. 4611; 83 L.J. Ch. 283. 
Henderson v. Wilson, 1808, M. 15,953 ; “ As to the effect of a change of domicile 
and see Harl of Stair v. Head, 29 Feb. after the execution of the will, see the 
1844, 6 D. 904. opinions in Brown’s T'rs. v. Brown, 1890, 
64 Burge, 590-594: “The ground 17 R. 1174. It was found not to be 
on which this rule rests is, that as it be- necessary to give a decision on the general 
comes necessary to ascertain the sense in _ question of the effect of such a change. 
which the testator has used the expression, 8 De Chassat, Tr. de St. p. 424, de- 
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are held to be payable in the currency of the country in which 
the testator was last domiciled, unless the testament affords clear 
evidence that the testator meant another currency. And the rule 
is not varied by the circumstance that the legacy is to be paid 
out of the proceeds of real estate situated in a country where the 
currency is different from that of the domicile. According to the 
rules established by the Court of Chancery, legacies and shares 
of succession bearing interest carry the interest current in the state 
in which the assets have been placed by the executors or adminis- 
trators from the dates when they became payable. This would 
also appear to be the doctrine of the law of Scotland. 

68. With reference to words of discharge or renunciation of 
legal claims in a foreign deed forming part of a general scheme 
of testamentary disposition, the question may arise whether such 
words import an exclusion of legitim,t of jus relicte,® or of terce.® 
In the two former cases the law of Scotland, the lee domicilii, 
under which these legal provisions are created, pronounces that 
they cannot be discharged by implication; but the question 
whether they are expressly discharged by appropriate words can 
scarcely be said to pertain to any system of law, being truly a 
question of the interpretation of ordinary language, in which no 
rule of law is involved. In regard to terce, the law of Scotland, 
the lex loci rev site, determines that it may be satisfied by a con- 
ventional provision in a foreign settlement, without words of 
express discharge. 

69. The jus accrescendi under a testament depends on its being 
conferred or refused by the law of the siéus if the property be im- 
moveable, and by that of the domicile if it be moveable.’ And 
the same law will determine the correlative question whether a 
legacy has lapsed by the predecease of the legatee.® 
cides for the application of the laws of the 1830, 4 W. & 8. 142 ; Palmer and Co. v. 


situs, contrary to the opinions of Burge 
(ut supra, citing Voet, 28, 5, 16 ; Sande, 
4, 7, 7; 2 Boullenois, 419, &c.); of 
Story, § 479 (hk); and of Feelix and 
Demangeat, § 115, 4éme ed., i. 262. 

1 Burge, iv. p. 594, and authorities 
cited; Story, § 479 (b); Saunders v. 
Drake, 2 Atk. 465; Pierson v. Garnett, 
2 Br. C.C. 39, 47; Malcolm v. Martin, 
2 Br. C.C. 50. 

2 Burge, ut supra, and authorities there 
cited, See particularly 2 P. Wms. 88 ; 
1 P. Wms. 696; 2 Bligh, P.C. Ca. 89; 2 
Atk. 465. 

3 Graham v. Keble, 19 July 1820 ; 
6 Pat. 616; 14 July 1830, 4 W. & S. 
166; M‘Innes v. M‘Allister, 29 June 
1827, 5 Sh. 862, N.E. 801; 23 June 


Glass, 24 Jan. 1835, 13 Sh. 308. Seealso 
Price v. Wise, 8 Feb. 1862, 24 D, 491. 

4 Breadalbane’s Ts. vy. Marchioness of 
Chandos, 16 Aug. 1836, 2 S. & M‘L. 
377 ; Keith’s Trs. v. Ketth, infra. 

5 Keith's Trs. v. Keith, 17 July 1857, 
19 D. 1040. 

8 Countess of Seafield v. Earl of Sea- 
field, 8 Feb. 1814, F.C. ; Mesbett v. 
Nisbett’s Trs. 24 Feb. 1835, 13 Sh. 517, 
and cases of Jankouska and Ross, cited 
infra, Chapter VII., Section IV., where 
the subject of the discharge and satisfac- 
tion of legal claims is specially treated. 

7 4 Burge, 581, citing Mattheus, 18, 
§ 26, and Vasq. tom. 2, p. 312. 

8 Burge, ut supra; Anstruther v. Chal- 
mers, 2Sim. 1. Accordingly the Court 
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70. The tendency of the more recent, decisions has been to con- 
fine the operation of the lex domicilia within narrower limits than 
were at one time assigned to it. The principle established by the 
cases of Leith v. Leith and Purvis’ Trustees v. Purvis’ Executors, and 
subsequently recognised by the Act of 1861, assigns to it only a joint 
operation with the law of the place of execution in regard to the 
requisites of authentication! The cases of Rainsford, Cameron, 
and Norton have restricted its operation in cases where the language 
of the will is not that of the domicile ; and the case of Marjoribanks 
is a direct precedent for its exclusion in questions as to the adminis- 
tration of continuing trusts.2 In Thomson’s Trustees v. Alexander? 
the jurists of both countries were agreed that resort to its expositors 
was unnecessary in the case of wills expressed in popular language, 
a principle which is now definitely established. Although, in a 
case already noticed,‘a trust was held to be unlawful in deference to 
the special and exceptional provisions of the law of the domicile, it 
must be admitted that there is force in the view stated by the 
dissentient judge, that the question of the lawfulness of a will is 
one of public policy, which ought to be determined by the law of 
the place where the will is to be carried into effect, rather than 
by that of the locality where it was made. 


SECTION IV. 
ADMINISTRATION OF THE SUCCESSION. 


71. This subject embraces a wide range of inquiry. In a great 
variety of cases connected with the law of trustees and executors, 
the rules of law admit of being modified by international relations. 
Special cases, however, are best treated in connection with the 
relations of law to which they belong; and, referring the reader 
for such to the body of the work, we shall confine this section to a 
brief enunciation of principles. The points to be noticed are 
these: Ist, Aditio hereditatis and Title of Administration; 2dly, 
Responsibility of the Trustee or Executor, and Diligence Prestable; 
3dly, The Liabilities of Estates situated in different countries. 

72. (1.) The most general rule in relation to the vesting of 
moveable succession is, that the inheritance vests in accordance 
with the law of the domicle; but that the law of the situs has 


of Chancery has sent several cases under 1083; Mitchell v. Mitchell, 17 March 
the Law Ascertainment Act to the Court 1865, 3 Macph. 721. 


of Session, as the court of the domicile, 1 Supra, §§ 51-55. 
upon the question whether certain legatees 2 Supra, $§ 61-65. 
took vested interests under a will ; see 3 § 60. 


Lord y. Colvin, 15 July 1865, 8 Macph. 4 Boe v. Anderson, 24 D, 742. 
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authority to determine whether any special title of possession or 
aditio hereditatis be requisite to vest the specific estate.t As to 
immoveable succession, it is entirely within the cognisance of the 
law of the situs ; so that if a person succeeded as heir of provision 
to heritable estate in Scotland, and also to real estate in England, 
the latter vested immediately, while under the common law of 
Scotland the vesting of the heritage remained in suspense until 
the heir had exercised his right of taking it up by service? So 
also in relation to moveable succession which accrued before the 
passing of the Act of Geo. 1v., the character of executor attached 
by survivance ; and although the moveable estate in Scotland did 
not vest without confirmation, yet as to effects in England,’ and 
other parts of the world, no proceeding for vesting the right was 
required either by the law of Scotland, or of the country where the 
effects were locally situated. On the law of the domicile will 
depend the effect of the acquisition of a vested right—eg., in the 
case of succession accruing to a married woman, whether it wholly 
falls under the jus mariti,> or whether the legatee is entitled to 
have a provision made for her out of the fund in a question with 
the husband’s creditors.® 

73. A similar distinction prevails between the general right of 
inheritance and the right to the specific subjects, with reference to 
the completion of titles of administration by executors and adminis- 
trators. In every country with whose systems of law we are 
acquainted, some official act is required, analogous to probate or 
confirmation, to clothe the executor with a title to administer. It 
belongs to the court of the domicile to decide between competitors 


1 The rule is somewhat differently 
stated by Burge :—‘‘ The title by succes- 
sion to moveable estate being governed by 
the law of the testator’s domicile, and to 
immoveable property by that of its stus, 
the obligation imposed on the heir of 
adiating or accepting the succession for 
the purpose of perfecting his right, and 
investing him with the active title of heir, 
would be dependent on the laws which 
respectively regulate the succession to 
these two species of property ” (4 Comm, 
640). We cannot concur in the sugges- 
tion that the necessity of adiation depends 
on the law of the domicile. It may well 
be that the laws of the sttws in which pos- 
session of the estate must be taken have 
no machinery for vesting a title in solemn 
form, In such a case, possession via factt 
is the only mode of completing a title of 
which the case adauits. 


2 And where, by the law of the domi- 
cile, probate is necessary to render a will 
admissible in evidence, this rule is not 
binding upon the court of administration, 
which may, on the contrary, proceed upon 
the original will, or such evidence of its 
contents as its rules of evidence require ; 
Yeats v. Thomson, 5 June 1835, 158. & 
IME, NG 

3 Craigie v. Gairdner, 12 June 1817, 
F.C. ; Egerton v. Forbes, 27 Nov. 1812, 
F.C. ; Milligan v. Milligan, 9 Feb. 1826, 
4 Sh. 432, N.E. 438. 

4+ Smith v. Lauder, 30 May 1834, 12 
Sh. 646. 

5 Olarke v. Newmarsh, 18 Feb. 18386, 
14 Sh. 488. Per curiam in Lashley v. 
Moreland, 21 Dec. 1809, 15 F.C. 468. 

5 Duchess of Buckingham v. Winter- 
bottom, 13 June 1851, 13 D. 1129. 
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for the office of executor, and to appoint to the office where the 
testator has omitted to do so; but the law of the situs of the 
executry estate is entitled to require the executor administering 
to it to confirm his title within its territory, and to give such 
security as may be requisite The rule, more briefly expressed, 
is, that the petitio hereditatis is to be brought in the forwm 
domieciu ; the pane rerum singularum to be brought in the 
forum rerum sitarum.? 

74. In Scotland it seems to have been the practice from time 
immemorial to grant confirmations as of course to executors who 
had previously proved the will in England or in a foreign jurisdic- 
tion; but the title of an administrator appointed by a foreign 
court was not recognised as a matter of course.* This practice 
was corrected in the case of Hastings, where the true in- 
ternational principle was, for the first time, expounded by the 
Lord Justice-Clerk Hope. The administration, fe observed, was 
to be that of the domicile; and where moveable funds were 
collected in a foreign country for distribution, they ought to be 
sent to the executor appointed by the judge of the domicile, who 
alone had a proper title of administration. This had long been 
recognised in the case of executors to whom probate was granted ; 
“but,” said his Lordship, “letters of administration are a title just 
as probate is, and when produced here are equally authoritative as 
a warrant for granting confirmation.”® The granting of auxiliary 
confirmation is now regulated by statute. 


1 Preston v. Lord Melville, 29 March 
1841, 2 Rob. 88, reversing 16 Sh. 472; see 
Lord Cottenham’s dictum, distinguishing 
between the right of succession and that 
of administration, p. 105. A will proved 
in the forum rei site may nevertheless be 
afterwards found invalid by the law of 
the testator’s domicile ; see Zhomson v. 
Carling, 8 Sim, 310, where the question 
arose with reference to the restraints on 
the testamentary power imposed by the 
law of France, which was the testator’s 
domicile. 

2 See this distinction explained, with 
reference to the enactments of the Civil 
Law upon which it is founded, by Savigny, 
Droit Rom. § 376, ed. Fr. tom. 8, p. 305. 
The right of suing intromitters with sub- 
jects forming part of a succession in the 
courts of the situs rei, was given by Noy. 
69, cc. 1 and 3, which are general enact- 
ments comprehending the case in question. 
See also Bar, Int. Recht, § 113. 

° See the information furnished to the 


Court in the case of the M. of Hastings, 
infra. 

4 Marchioness of Hastings v. Marquis 
of Hasting’s Exrs., 10 Feb, 1852, 14 D. 
489. 

> 14 D. 491. As to the duty of the 
forum rei site to grant ancillary adminis- 
tration to the executor or administrator 
authorised by the forwm domicilii, see the 
opinions of the Law Lords in Znohin 
v. Wylie, 31 L.J. Ch. 404. As to the 
course of administration, there was a 
difference of opinion. Lord Westbury 
affirmed that, in all cases, the assets 
ought to be sent to the domicile to be 
there distributed either extrajudicially, 
or, if needful, under the direction of the 
court of the domicile. He thought great 
confusion would arise where a testator 
leaves personal property in different 
countries, if an appeal should be made to 
the courts of each to construe the will, 
with a view of distribution of the estate 
in terms of it. Lords Cranworth and 
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75. Prior to the passing of the Confirmation and Probate Act, cHaprer 1. 
1858, it was ruled that probate or letters of administration were probate and 
equivalent to a license to sue in the Scottish Courts; the debtor, Letters of ad- 


? ministration 


however, being entitled to insist on confirmation before extract.) equivalent toa 


Under the present law an executor founding on an English title 


license to sue. 


would, before extract, procure an indorsation of the probate or 
letters of administration from the Commissary (now the Sheriff) in 


Scotland.? 


In like manner, the title of a Scottish trustee suing in 


England or Ireland may be perfected by registration of the extract 
of confirmation in the Court of Probate.’ 

76. The executor or administrator appointed by the deceased Title of execu- 
person, or by the jurisdiction of his last domicile, as the case may 17,2 800d title 


to discharge 


be, has a title jure gentiwm to ingather and distribute the moveable jure gentium. 
estate of the deceased. Payment to him is a good acquittance to 
debtors, all over the world. Accordingly, debtors in Scotland who 
had paid to the English administrator of the estate of a domiciled 
Englishman, were held not liable in second payment to a person 
who had confirmed executor-creditor on the Scottish estate.* 

77. In virtue of its exclusive authority in the matter of the Competitions 
petitio rerum singularum, it is the province of the court of the of iligence be- 


tween heirs 


situs of moveable property to determine all competitions between 2nd creditors 


regulated by 


competing executors or executor-creditors,® as well as questions court of the 
of competition of diligence between executors and others claiming °° ’*" 


the estate.® 


Similarly, all questions of priority of diligence, or 


other real rights to immoveable estate, are subject to the deter- 


mination of the law of sztws." 


78. (2.) The primary responsibility of an executor is to the Executor pri- 
court of the domicile from which his authority is derived ; and the MA™ly Tespon- 


sible to the 


diligence prestable by him is that which is exacted by the law of court of the 


the domicile. 


domicile. 


Where an executor, or judicial factor, or receiver, is 


appointed by the judge of the place where the fund is situated for 


Chelmsford, on the contrary, held that 
the courts of the locus rei site, having 
(on the authority of Preston v. Lord 
Melville, 2 Rob. 88) jurisdiction, were 
bound to exercise it when appealed to, 
unless it could be shown that incon- 
veniences would arise, See imfra, Sec- 
tion VII. (Jurisdiction). 

1 Clark vy. Brebner, 1759, M. 4471; 
Wardlaw v. Maawell, 1715, M. 4500 ; 
Fraser v. Johnston’s Trs., 11 July 1821, 
1 Sh. 120-2 ; Stewart v. Macdonald, 21 
Noy. 1826, 5 Sh. 27-9, and cases in M. 
voce “Foreign,” pp. 4497-4500. The 
Courts of England and America require 
probate within their own jurisdictions as 


a title to sue ; Price v. Dewhurst (Eng.), 
4 Myl. & Cr. 76, 80 ; Campbell v. Sheldon 
(Amer.), and other cases cited in Story, 
6th ed. § 479 (0). 

2 21 and 22 Vict., cap. 56, § 14. 

8 Id, Stat. §§ 12, 13. 

4 Hutchison and Co. v. Aberdeen Bank- 
ing Co., 9 July 1837, 15 Sh. 1100. 

> Veitch v. Irving, 1700, 4 Br. Sup. 
495. See on this subject, Chapter XLIX. 
(Office of an Executor). 

6 Clarke v. Edgar, 1810, Hume, 175 ; 
Smith's Trs. v. Grant, 27 June 1862, 24 
D, 1142. 

7 Scott v. Allnutt, 10 Sept. 1831, 5 
W. &S. 416. 
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the realisation and custody of the estate, it would seem that such 
executor is discharged by paying over the fund to the executor or 
administrator having a title from the jurisdiction of the domicile. 
The determination of the Court of the domicile in an administra- 
tion suit is at once an exoneration to the executor who makes and 
a title to the beneficiary who receives payment of a legacy or share 
of succession in virtue of its decree ; and the forum rerum sitarum 
will not thereafter entertain the question of right, but will give 
judgment in conformity with the decree.” 

79. Executors or trustees who are responsible to the Court of 
Session ought to be cautious about investing in foreign securities, 
as they may render themselves personally responsible if the juris- 
diction of that Court over the fund is ousted by the interference of 
the court of the situs. The fact of the assets having been recovered 
in a foreign country will not release the executor who has re- 
covered them from his obligation to account to the court of the 
domicile ; for, as we have already seen, it is his duty to transmit 
the funds without delay to the domicile, as the principal forum of 
distribution, and not to allow the administration of the estate to be 
subjected to a divided responsibility. As the completion of a title 
of administration to special subjects is regulated by the lex loci rea 
site, that law also will determine the measure of responsibility for 


vitious intromission without a title. 


1 Story, 6th ed., § 491 (4), and case of 
Parsons, there cited ; Marchioness of 
Hastings v. Marquis of Hastings’ Exrs., 
14 D. 489, per Lord Justice-Clerk Hope. 
This point must be held to be ruled by 
the strictly analogous case of curators and 
guardians appointed by the respective 
courts of the situs of the property for 
its administration. In such cases the 
application of the funds falls to be made 
by the guardian of the ward’s domicile, 
who has the control of his person ; and 
the Court of Session, when exercising 
the functions of the court of the sztus of 
the estate, is in use to authorise the 
payment of the necessary funds to the 
guardian of the ward’s domicile or resi 
dence ;} Murray v. Baillie, 24 Feb. 1849, 
11 D. 710; Allen v, Robertson, 24 Novy. 
1855, 18 D. 97. In special cases the 
authority of the Court of the domicile is 
required ; Laing v. Robertson, 21 June 
1859, 21 D. 1011. The practice of the 
Court of Chancery is similar in relation 
to funds under its control, and falling to 
be applied in Scotland by a curator or 


judicial factor ; Mathieson, petr., 26 June 
1857, 19 D. 917; re Johnston, 4 Hage. 
182. 

* Brown’s Trs. v. Brown, 3 March 
1830, 4 W. & 8. 28 ; Crispin v. Doglioni, 
3 Sw. & Tr. 96; and see Williams on 
Exrs., 8th ed., 376. In the case of the 
M. of Breadalbane v. M. of Chandos, 7 
L.J. Ch. 28 (also in 2 8S. & M‘L. 402), 
an attempt was made to restrain the 
execution of a decree of the Court of 
Session, finding a claimant entitled to 
legitim (see the case in 28. & M‘L. 377), 
and to obtain a re-hearing in the Court 
of Chancery upon different grounds. 
Lord Cottenham dissolved the injunction 
which had been granted by the Vice- 
Chancellor, as being contrary to inter- 
national law. 

3 Acct. of Court v. Geddes, 29 June 
1858, 20 D. 1174 ; Fergusson v. Menzies, 
21 May 1830, 8 Sh. 782; Stmpson v. 
Doud, 1 Feb. 1855, 17 D. 315. 

4 Fischer v. Earl of Seafield, 24 May 
1822, 1 Sh. 435, N.E. 404; Lord Ding- 
wall v. Vandosme, 1619, M. 4449. 
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80. As to the diligence prestable by trustees and executors, the 
rules of equity of almost all civilised countries are substantially 
identical, being founded on the Civil Law ; and it is scarcely possible 
that a case can arise in which a court of competent jurisdiction 
would be controlled by foreign law in the enforcement of respon- 
sibility as for a due administration. Nevertheless, in such cases 
the Court of Session is so far guided by considerations of expe- 
diency or competency, that it will not allow an action to proceed 
against a cautioner in Scotland until the question of his liability 
has been investigated by the jurisdiction to which the cautioner 
gave his security... Trustees of heritable estate in Scotland are 
not only subject to the jurisdiction of the Court of Session ratione 
rei site, but the measure of their responsibility is determinable by 
that court according to the law of the sztws, and without reference 
to that of the domicile.? 

81, (8.) On the subject of the order of liability of estates situ- 
ated in different countries for debts and legacies, reference is made 
to the subsequent chapter on this subject, where the cases involving 
international relations of law are separately considered.’ Refer- 
ences to the foreign authorities will be found in the works of Burge 
and Story.‘ 


SECTION V. 
ELECTION. 


82. In the application of the principle of the right of election 
between legal and testamentary provisions, the principle, by what- 
ever denomination it is known, is strictly confined within the limits 
assigned to it by the law of the domicile.? The function of putting 
the heir to his election is evidently one of those paramount and 
overruling relations of law by which the conflicting claims of suc- 
cessors of different orders are reconciled, and which therefore can 
only pertain to that law which takes cognisance of the succession 
as a whole. To suppose that any other court than that of the 
domicile was competent to decide a question of election, were to 
introduce hopeless confusion into the international relations of 
succession. In one of the first cases of this description that came 
before the Court of Session, the Lord Ordinary (Glenlee), in respect 
the testator was domiciled in India, directed a case to be laid 


1 Leith v. Hay, 17 Jan. 1811, F.C.; 8 June 1833, 11 Sh. 688; 31 Jan. 1839, 
Anderson v. Borthwick, 30 June 1827,5 1D, 439, 
Sh, 879, N.E. 816. % Chapter LXX., infra. 
2 Blacket v. Gilchrist, 30 May 1832, 44 Burge, Comm. pp. 722 et seq. ; 
10 Sh. 590; and see Bain v. Shand, Story, Confl., §§ 489(a)-489(c). 
5 4 Burge, 733; Story, § 479 (a). 
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before English counsel for their opinions on the question,-— Whether 
the heir-at-law could take certain subjects at Calcutta and Simla, 
and at the same time claim a legacy bequeathed by the ancestor's 
will? And the report bears that the Court, on a reclaiming peti- 
tion, being clearly of opinion that the law of England must decide 
the case, ‘refused to listen to any argument founded on the law of 
Scotland.” ? 

83. Where the Court of Session, in distributing the moveable 
succession of a testator who was last domiciled in Scotland, is called 
upon to consider the intention manifested by the testator with 
respect to immoveable estate not effectually disposed of, it will be 
guided by the rules of the Scottish law of approbate and reprobate, 
and that whether the immoveable estate is situated in Scotland or 
in a foreign country.2 If the same succession should fall to be dis- 
tributed by a foreign Court, that Court would, te the same extent, 
necessarily be guided by the rules of the law of Scotland. Where, 
again, the testator dies domiciled in England, the English law of 
election is applicable, without regard to the situs of the property, 
or to the forum of distribution. 

84. Thus, in the case of Dundas v. Dundas, where a testator 
domiciled in Scotland had included in his trust-settlement an 
English estate of considerable value, but the conveyance was in- 
effectual according to the law of England because it was not 
authenticated by three witnesses, this property having been claimed 
by W. D., the heir-at-law, who was also entitled under the settle- 
ment to a share of the Scottish real and personal estate, the Court 
of Session were of opinion that they were bound to deal with the 
English property under the Scottish law of approbate and repro- 
bate, and accordingly found “that if W. D. shall ultimately take 
the estate situated in England without surrendering the same for 
the purposes of the trust, he cannot be entitled to claim, under the 
trust-deed, any share of the heritable or moveable estates in Scot- 
land thereby conveyed to the trustees.” In moving the affirmance 
of this judgment, Lord Brougham observed,—“ The Court of Session 
have done nothing more to affect the real estate within the liberties 
of Berwick than the Court of Chancery would do in the case I 
have put. They have only said—You come to us, not for the real 
estate, not to decide on the real estate in England, which we have 


1 Wightman v. Delisle’s Trs., 1802, M. Sh. 690; Wightman’s case, supra ; T'rrot- 
4479. See Martin v. Martin, 17 June ter v. Trotter, 3 W. & S. 407 ; Robertson 
1795, 3 Pat. 421, v. Robertson, 16 Feb. 1816, F.C.; Camp- 

2 Dundas v. Dundas, infra; Alex- bell v. Mumro, 15 Sh. 310. 
ander v. Bennett's Trs., 1 July 1829, 7 4 Dundas v. Dundas, 14 Jan. 1829, 7 
Sh. 817, Sh. 241; 22 Dec. 1830, 4 W. & S, 460. 

3 Murray v. Smith, 4 March 1828, 6 5 4W. &S, 462, 
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no power to do; but you come to us as a legatee—you want to cuaprer m. 
enjoy your fourth share under the will of the personal funds, and 
the heritable funds in Scotland: we have jurisdiction over them, 

and we put you to your election—either take the whole according 

to the principles of the Scottish law, or reject the whole; take the 

legacy cum onere, or reject both the burden and the legacy.”? 

85. The right of the Courts of England and Scotland so to deal To what extent 
with the personal claims of heirs of real estate situated in the other ce 
country is mutually acknowledged. For example, in the case of may deal with 
Lamb v. Montgomerie? where certain heritable estate in Scotland table estate. 
had been treated as personalty in an English will, the Court of 
Chancery, dealing with the Scottish property under the English law 
of election in a suit instituted for the administration of the trust, 
obliged the heir-at-law to recognise the conveyance as a condition 
of his claiming a share in the personal succession. The Court of 
Session had in the meantime appointed a judicial factor on the 
heritable estate ; and thereafter a petition having been presented by 
the executors, praying that the judicial factor might be authorised 
to dispone the said heritable property to them in trust, for the uses, 
ends, and purposes specified in the said will, Lord Kinloch remitted 
to English counsel for their opinionn—Whether the proceedings in 
England were competent and regular, and imported a final and ir- 
revocable election on the part of the heir (a minor) of the provi- 
sions under the will; and whether, in respect of such election, he 
was obliged to make over the heritable property to the executors ? 

Having obtained an affirmative answer, the Lord Ordinary autho- 
rised and empowered the judicial factor to execute a conveyance in 
favour of the executors as desired. 

86. In an earlier case, relating to a will executed in India, and English law of 
which indicated an intention (not effectually expressed) to convey ote ta le 
heritable estate in Scotland, the Court of Session sent a case to cee 
English counsel for their opinion upon the construction of the will, disposing of 
in which, inter alia, the following question was put :—If the will be ee 
not sufficient to pass real property, does it so express the testator’s 
intention that it would put the heir to his election in any com- 
petent Court in England, whether of law or equity, if he had 
claimed the English real property as well as his share of the 
personal estate under the will ? On obtaining an opinion that the 
will did not so express the testator’s intention as that it would put 
the heir to his election in a court of equity in England, the Court 
found the heir entitled to a legacy out of the personal estate, 
without obliging him to communicate the heritage.* 

1 Dundas vy. Dundas, 4 W. & 8, 466. trasting this case with Wightman v. 
2 Lamb v. Montgomerie, 20 July 1858, Delisle, M. 4479. 
20 D. 1323. See Loudon v. Loudon, 3 Trotter v. Trotter, 5 Dec. 1826, 5 Sh, 
1811, Hume, 23, and relative note, con- 78; 10 June 1829, 3 W. &§, 407 ; and 
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87. The supereminent authority of the Court of the domicile to 
determine the conditions and validity of elective claims is further 
illustrated by the case of Hewit’s Trustees. The testator, who 
was survived by a widow and one child, by his will directed his 
trustees to pay certain legacies, and in the event, which happened, 
of his child dying without issue, he bequeathed the residue of his 
estate, inclusive of real estate in England, to charitable institutions 
named by him, to be divided according to the discretion of his 
trustees. In consequence of the law of Mortmain, it was found 
by a judge of the High Court of Justice, under a remit from the 
Court of Session, that the charitable bequests were null, in so far 
as directed to be paid out of the proceeds of the freehold and 
leasehold estates, and that, even in the event of the right of the 
heir or personal representatives being waived, the said freehold 
and leasehold estates would not, according to the law of England, 
fall to be distributed in the terms of the settlement, but would be 
treated as undisposed of. It was held by the Court of Session, 
being the Court of the testator’s domicile—(1) that the heir was 
not put to an election between the legacies bequeathed to him 
and the right of inheritance in England; and (2) that the question 
whether the real estate in England was chargeable with a pro- 
portion of the testator’s debts, legacies, and charitable bequests, 
was a question for the Court of the domicile, and this question 
was reserved for future consideration. It was observed, “ The 
question whether the heir is put to his election is a question 
involving the construction and effect of the will as an expression 
of the mind of the testator, and is therefore a question for the 
Court of construction, —the Court which has jurisdiction over the 
will in its entirety. This is a point which has perhaps only a 
theoretical interest, because, undoubtedly, the Courts of England 
and Scotland have professed to treat such questions on common 
principles ; and in the Court of last resort, the decisions of the 
English and Scottish Courts in questions of election have been 
cited indifferently in illustration of the principles which regulate 
this chapter of the law.” 2 


SECTION VI. 
REVENUE LAWS. 


88. With respect to the law which ought to regulate the pay- 
ment of duties to Government on testaments and successions, the 
see Robertson vy. Robertson, 16 Feb. 1816, 1 Hewit’s Trs. v. Lawson, 1891, 18 R. 
#.C.; Murray v. Smith, 4 March 1828, 798. 


6 Sh. 690; Campbell v. Munro, 23 Dee. 2-18 R, 803. 
1836, 15 Sb. 310. 
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Legislature of Great Britain imposes duties on probate or adminis- 
tration (in which category inventory duty is included), and duties 
on legacies or shares of succession. The former are payable accord- 
ing to the lex loci of the assets at the death of the testator or 
intestate. The latter are payable according to the law of the 
domicile, and into the exchequer of the country where the deceased 
person was domiciled, wherever the legatees or successors reside. 
This point, so far as relating to legacy duty, is ruled by the decision 
of the House of Lords in the case of Thomson v. The Advocate- 
General. 

89. After some conflicting decisions, it is now finally settled 
by a judgment of the Court of Appeal in Chancery that succession 
duty, under the Act of the present reign, is not payable on legacies 
of money or personal estate given by the will of a person domiciled 
in a foreign country.2 Such duty is payable on all real estate 
within the kingdom, without respect to the domicile of the de- 
ceased proprietor.’ 


SECTION VII. 
JURISDICTION AND FoRUM CONVENIENS. 


90. First in order and in importance is the jurisdiction to be 
exercised in relation to the subject of a succession or a trust in an 
action directed against executors or trustees. Having regard to 
the current of authority on such questions, and also keeping 
in view the distinction which it is sometimes necessary to take 
between international law in general and the forms and conditions 
of its local application, it must be admitted that the grounds of 
jurisdiction in the matter of the execution of a trust cannot be 
reduced to a single category or head. The principle of private 
international law, according to which jurisdiction is most usually 
exercised by the Court of Session in actions directed against a 
body of trustees, was expressed by the writer in terms which were 
approved by the Court in subsequent cases:* “ Where a trust is 
constituted in Scotland, and is to be executed in Scotland, the 


1 Thomson v. The Adv.-Gen. 18 Feb. 
1845, 4 Bell 1, reversing 3 D. 1309 ; and 
see the separate Reports of Exchequer 
Cases in Scotland ; also Comrs. of Inland 
Revenue v. Gordon's Ears, 2 Feb. 1850, 
12 D. 657; Advw.-Gen. v. Lamont, 29 
May 1857, 19 D. 779. The older 
authorities are discussed in Jarman on 
Wills, 5th ed., pp. 2, 3, note. 

2 Wallace v. Att.-Gen. ; Jeves v. Shad- 
well, 1 Law Rep. Ch. Ap, 1. In Little- 

VOL. I. 


dale’s Trs. v. Lord Advocate, 1882, 10 R. 
224, it was held by the Lord Ordinary 
that succession duty was payable in re- 
spect of the children’s interest in bonds 
of provision secured over a Scottish trust- 
estate, the beneficiaries being admittedly 
domiciled in the United States of America. 

3 Ibid. 

4 See Robertson’s Tr. v, Nicholson, 1888, 
15 R. 920; Ashburton v. Escombe, 1892, 
20 R, 196. 
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cuarrer u. Supreme Court of this division of the United Kingdom has juris- 


diction over the whole subject-matter of the-.trust, including in 
that expression not only the interpretation of the trust, but the 
duty of making provision for its continuance, and the power in 
cases of negligent administration of calling the trustees to account. 

The obligation of trustees to account for their administration 
ig one and indivisible, and is in general to be enforced by an appeal 
to the courts of the country in which that obligation is to be 
fulfilled, and where the trust is to be executed.”1 Whether the 
right of action against trustees be regarded as the enforcement of 
the contract implied in the acceptance of a trust, or whether it be 
referred to the real right which the beneficiary has in the estate 
held in trust for him, in either view it is consistent with the known 
principles of jurisdiction that the body of trustees should be 
answerable to the Courts of the country where the trust is made 
and is to be executed ; and, as observed in the case cited, it would 
be mischievous in the extreme if it were held to be necessary, in 
order to vindicate a trust right, that separate action should be taken 
against the different members of the trust in the different British 
or foreign territories in which the trustees might be resident for the 
time. In this question, the jurisdiction is independent of the 
purposes or legal character of the trust; and the forum of the 
trust may always be appealed to for the purpose of executing or 
compelling the execution of the trust, whether the objects be the 
wife and children of the truster, as in the case of Kennedy, or 
his creditors, or the truster himself, as in the cases of Robertson’s 
Trustee and Ashburton, cited above. The case of an executor who 
has taken out confirmation in Scotland is no exception to, but a 
typical case illustrative of the rule; and, following the cases cited, 
Lord Kyllachy sustained the jurisdiction in an action of accounting 
against the two testamentary trustees of a defunct who had con- 
firmed to the estate in Scotland, one of these trustees being 
resident in Ireland, and the otherin the United States of America.2 
But here a distinction must be taken between confirmation, probate, 
or aditio hereditatis in the Court of the domicile of the testator, 
and such auxiliary confirmation, or the like, as is necessary for 
obtaining possession of assets in the territory where these are 
situated. In the case of a confirmation of limited estate, and 
obtained for a limited purpose, it can hardly be doubted that the 
defence of forwm non conveniens, if stated, would be sustained by 
our Courts, assuming that the facts of the case were consistent with 
such a defence. If, on the contrary, it appeared that Scotland was 
the principal domicile of the deceased, and the seat of his fortune 


1 Kennedy v. Kennedy, 1884, 12 R. 275. ? M‘Gennis v, Rooney, 1891, 18 R. 817. 
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and affairs, it would apparently be no defence to an action against carrer nm. 


his executors, that the Courts of another part of the empire had 
undertaken the judicial administration of the trust, and that the 
confirmation in Scotland only attached or vested in the executors 
a small part of the personal estate.! 


91. It has generally been assumed that in the case of a testa- Jurisdiction of 
the Court of 
the domicile 


mentary trust the Court of the domicile, as such, has jurisdic- 
tion to administer the trust, or, as it may otherwise be expressed, 
to compel the due administration of the trust in an action or suit 
directed against the trustees. It is, of course, very convenient 
that a court which has exclusive cognisance of the law governing 
the succession and the interpretation of the testamentary instru- 
ments should have the power of giving effect to its decisions on 
such questions on the demand of the parties interested ; and where 
the domicile of the testator and the /ocws of the constitution of the 
trust are identical, as they usually are, no difficulty will arise. 
But a testator may have changed his domicile after the execution 
of his will, and in such a case it appears to the writer that it would 
be open to the persons interested to take action against the trus- 
tees, whether for the purpose of obtaining an authoritative interpre- 
tation of the will, or for the purpose of enforcing the trust in the 
Court of the domicile, the confirmation or probate necessarily taken 
in the domicile being a sufficient ground of jurisdiction against the 
trustees who confirm, and warranting, in respect of their interest in 
the matter of the suit, the citation of the other trustees. In his 
comprehensive discussion of the law of jurisdiction over trusts in a 
ease which will be immediately considered,? Lord Selborne touches 
on this point; but it is not quite clear to which side of the 
question his high authority inclined. We shall quote two passages 
in which a distinction is inferentially drawn between principle and 
practice in such cases. “It has never been held that the forum in 
which such rights (ze, rights of succession) may be vindicated 
depends on the domicile (as distinguished from the place of 
residence for the time being, which is sometimes inaccurately so 
denominated) either of the plaintiff or the defendant in any action 
or suit; and if the domicile of the living man, whose rights and 
liabilities are in question, is for that purpose immaterial, I am 
unable to understand how the place in which those rights are to be 
protected, or those liabilities enforced, can necessarily depend upon 
the domicile of the deceased. Lord Westbury did, indeed, in the 
English case of Znohin v. Wylie,’ express an opinion (unsupported, 
so far as I can see, by any other authority, and inconsistent, as I 


1 Brown v. Stirling-Maxwell’s Exvs., 2 13 R. (H.L.) 5 (Orr-Hwing case). 
1883, 10 R. 1235. 510 H.L, Ca., at p. 13. 
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read them, with the general tenor both of the English and of the 
Scottish, and even of the American authorities) to this effect, that 
‘the Court of the domicile is the forwm concwrsus to which the 
legatees under the will of a testator, or the parties entitled to the 
distribution of the assets of an intestate, are required to resort.’” 
Lord Selborne then points out that this opinion was not concurred 
in by the other judges who took part in the decision. But Lord 
Selborne apparently does not mean, in the passage cited, to affirm 
anything more than that the domicile is not a necessary and unique 
eround of jurisdiction with respect to wills and succession, and this 
is made clear by a subsequent passage, where, in criticising the 
opinion of Lord Mure in the case appealed from, he uses this 
language: “I can hardly suppose Lord Mure to have understood 
either Lord Cranworth or Lord Cottenham as meaning to exclude 
(contrary to the general current of English authorities) the power 
of the Courts of the domicile, at all events, to make a general 
decree for the administration (in the third sense above explained) 
of the whole estate of any testator or intestate who might have 
died leaving assets in several states or countries, in respect of which 
several grants of probate or administration (whether principal or 
ancillary) might have been obtained, working out such a decree 
in the best way practicable as to assets not within the local 
jurisdiction.” 4 

92. So much for the more general grounds of jurisdiction in 
relation to successions, trusts, and their administrators. As regards 
other grounds or sources of jurisdiction, it is probably correct to 
say that the mere circumstance that a fiduciary or beneficiary 
interest is asserted by a pursuer or defender does not displace the 
ordinary methods of determining jurisdiction, and that accordingly 
a pursuer may maintain his right to bring his case before the 
Courts of Scotland on any of the special grounds on which juris- 
diction might be maintained if no fiduciary relation had subsisted 
between the defender and himself. But this theoretical extension 
of the sphere of action of the Courts in trust cases is largely 
modified through the operation of the principle known as forum 
conveniens; and it is the less necessary to dwell on the cases 
illustrative of real and personal jurisdiction, because, in Scotland 
at least, these more limited grounds of judicial intervention are for 
the most part in abeyance, and are only liable to be called into 
action in cases of emergency, or where justice cannot readily be 
obtained in the forwm concursus to which all the parties concerned 
are under obligation to submit their claims. 

93. Briefly stated, the special jurisdiction may be either in rem 


1 Orr-Ewing case, July 24, 1885, 18 R. (H.L.), at p. 7; affg. 11 R. 600, 682. 
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or im personam. If the subject of the succession be heritable cuarrer u. 
estate in Scotland, that will of itself give the Courts of Scotland — 
jurisdiction in rem ;1 and with respect to moveable estate it would 

seem that the confirmation of executors in Scotland to estate 

situated there is a sufficient foundation for the exercise of juris- 

diction in rem against executors, although not at the time within 

the territory of the judge? But the mere appointment of an 
executor-dative by the Commissary or Sheriff, not followed by con- 

firmation, will not have the effect of subjecting the executor to the 
Jurisdiction of the Court of Session in the matter of the succession? 

94. The Court of Session has jurisdiction in personam for the Jursdiction— 
enforcement of the administration of the estates of persons deceased ee 
where the trustee is within the territory, and an action is brought Pty: 
against him at the instance of some party having an interest.‘ 

The Court has also the power of enforcing the administration of —In relation 

j : : : to trusts of 
trusts and obligations relating to foreign lands, where the trustee, jands. 
by residence or otherwise, is subject to its personal jurisdiction. 
The jurisdiction of the Court of Session over the person of a trustee, Jurisdiction by 
executor, or residuary legatee, resident in Scotland, is analogous, gence va 
in its origin and in its effects, to that which is exercised over any te teritory. 
ordinary debtor.6 Buta foreigner cited in an action of transference 
as the representative of a deceased defender is not, on that ground, 
necessarily subject to the jurisdiction.” 

95. The jurisdiction of the Court i personam may be put iM Limits of the 
motion either in relation to the distribution of the succession, /tictio of 


? the Court 


whether as intestate or in terms of a will or testamentary settle- Ste 


ment,’ or for the purpose of enforcing the performance of the duties executor. 
fo) 


1 See Charles v. Charles’ Trs., 1868, 6 
M. 744, per Lord Pr. Inglis ; Martin v. 
Stopford Blair's Exrs., 1879, 7 R. 329. 

2 Ferguson v. Douglas, Heron, and Co., 
3 Pat. 508, 510; M‘Morine v. Cowie, 16 
Jan. 1845, 7 D. 270; Mags. of Wick v. 
Forbes, 11 Dec. 1849, 12 D. 299. 

3 Robson v. Walsham, 5 Nov. 1867, 6 
M. 4. 

4 «©T have no doubt as to the com- 
petency of the Court of Session in a case 
where either the persons of executors, or 
effects of the deceased, are within their 
jurisdiction. No matter where the will 
was made or proved, the Court has full 
jurisdiction, and could carry their judg- 
ment into effect. And this might even 
be where a will has reference to the law 
of England,”’—per Lord Loughborough in 
Ferguson vy. Douglas, 3 Pat. at p. 510. 
See the abstract of the earlier cases given 


by E. of Selborne and Lord Watson in 
the Orr-Hwing case, 138 R. (H.L.) 1. 
Also Robertson v. Landell, 2 Dec. 1843, 
6 D. 170; Cruickshank v. Cruickshank’ s 
Trs., 24 Feb, 1848, 5 D. 733, and cases 
infra. 

5 Oruickshank v. Cruickshank’s Trs., 
supra ; Ferguson v. Marjoribanks, 1 April 
1853, 15 D. 637; Thomson's Trs. v. 
Alexander, 18 Dec. 1851, 14 D. 217; 
Macalister’s Ears. v. Macalister’s Trs., 
18 Dec. 1834, 18 Sh. 171. 

8 Boe vy. Anderson, 11 Nov. 1857, 20 
D. 11; Ferrie v. Woodward, 30 June 
1831, 9 Sh. 854. See Robertson v. Mac- 
vean, 18 Feb. 1817, F.C. note. 

7 M‘Lachlan vy. Rob, 14 May 1831, 9 
Sh. 588. 

8 In actions for the distribution of 
personal estate within the territory of the 
Court, the process of multiplepoinding 
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of the trustee or executor in an action of accounting, or ot 
damages for breach of trust! But this is stated subject to the 
limitation that the Court will not in general allow an action to 
proceed against trustees or executors in respect of the presence of 
one of their number within the territory, where the other executors 
decline to appear, and it is shown that they are amenable as a body 
to the Courts of a foreign country ‘from which their authority 
is derived.” 

96. Accordingly, in the case of Preston v. Preston's Trustees, 
where one of the beneficiaries under a Scottish settlement had 
taken out administration in England, and was afterwards sued in 
the Court of Session by the trustees of the settlement, who deman- 
ded that the English estate should be transferred to them, to be 
applied in fulfilment of the purposes of the settlement, the House 
of Lords directed that the action should be dismissed. 

97. The case of Young v. Ramage* raised for consideration the 
question whether foreign executors could be rendered amenable to 
the jurisdiction of the Courts of Scotland by the use of arrestment 
jurisdictionis fundande causa. But the decision of the case pro- 
ceeded, not on the principle of forwm competens, but on the question 
of administrative title. In this case a remit was made, and an 
opinion of counsel obtained as to the duties of executors under the 
law of Guernsey. On it being ascertained that by the law of that 
island (which on this point is in accordance with the principles of 
our jurisprudence) the executor was not bound to distribute the 
estate until a reasonable time for ingathering and realising the 
assets had elapsed, judgment was pronounced, not dismissing the 
action on the ground of defect of jurisdiction, but preferring the | 
executors to the arrested fund on the ground that they were 
entitled to proceed with the realisation of the estate without inter- 
ruption. In cases, some of them prior and some subsequent to 
this, arrestment has been sustained as a ground of jurisdiction in 
actions against executors.® 


supersedes the necessity of arrestment 
jurisdictionis fundande causa with refer- 
ence to foreign defenders ; Miller v. Ure, 
23 June 1838, 16 Sh. 1204. 

1 See the cases cited infra, $$ 96, 97. 

2 Gillon and Co. v. Dunlop, 27 Feb. 
1864, 2 Macph. 776. See as to forum 
conveniens, infra, § 98. 

3 Preston v. Preston's Trs., 29 Mar. 
1841, 2 Rob. 88. The rule was thus 
stated by Lord Cottenham :—‘“ The domi- 
cile of a deceased party regulates the 
right of succession to his moveable pro- 


perty, but the administration must be in 
the country in which possession of his 
property is taken under lawful authority ;” 
and see Enohin v, Wylie, 10 H.L. Ca. 1, 
31 L.J. Ch. 402. 

4 Young v. Ramage, 16 Feb. 1838, 16 
Sh. 572. 

° M‘Morine v. Cowie, 16 Jan. 1845, 7 
D. 270 ; Campbell v. Rucker, 2 Mar. 1809, 
Hume, 258; Rigby v. Fletcher, 18 Jan. 
1838, 11 Sh. 256 ; Ranken v. Stewart, 29 
Feb. 1840, 2 D. 717; Innerarity v. Gil- 
more, 7 Mar. 1840, 2 D. 813. 
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98. The cases on forwm non conveniens are not easily classed, cHaprer m1. 

because they are for the most part cases of the exercise of judicial piea of forum 
discretion in which an action, otherwise competent, has been dis- fk EE 
missed, or proceedings therein stayed, on the ground that the declinature of 
action was premature,! or that a case was depending in the forum a 
of administration, which was accordingly deferred to as the more 
convenient forum for adjudicating upon the rights of the claim- 

ants? Such cases are by no means inconsistent with the subsist- 

ence of the theoretical principle that the Court has a universal 
equitable jurisdiction in personam as well as in rem—that is, wher- 

ever the administrator or the estate administered to is brought 

within the sphere of its action upon any of the received grounds 

of jurisdiction? The manner in which the doctrine of forwm con- 

veniens is understood and acted on in the Court of Session was 
explained by Lord Watson in a part of his opinion in the Orr- 

Ewing case, in which the Lord Chancellor expressed his concur- 

rence,* of which it may be convenient to quote the more important 
passages. “J am not aware of any authority in the law of Scot- 

land for entertaining an action in the Court of Session against 

foreign trustees who can be called to account, and who are willing 

to account in the proper forum, though action has been sustained in 

cases where they were neither liable nor willing to answer in that 

forum. There is another and intermediate class of cases in which 

it is doubtful whether the Courts of the forwm conveniens may have 

it within their power to give the pursuer a full remedy, or to 

enforce their orders against the persons of the trustees and the 
trust-estate. In such cases the Court of Session will not dismiss 

the suit, but will sist procedure, not with the view of super- 

seding, but of aiding the action and supplementing the powers 

of the foreign court, in order that full justice may be done.” 

“The Courts of Scotland, in declining jurisdiction over foreign 

trustees, do not rely upon the circumstance of there being no 

pending litigation in the proper forum, Although there be no 

lis alibi. pendens, it is sufficient to oust their jurisdiction on the 


1 Carron Oo. v. Stainton, 27 Jan. 1857, 29 May 1832, 10 Sh. 590; Peters v. 


19 D. 318; Preston’s case and Young’s 
case, supra. 

2 Wilmot v. Wilmot, 6 Mar. 1841, 3 
D. 815; Tulloch vy. Williams, 6 Mar. 
1846, 8 D. 657 ; Hawkins v. Wedderburn, 
9 Mar. 1842, 4 D. 924; Fordyce v. 
Bridges, 2 June 1842, 4 D, 1334; but see 
M‘Master v. Dickson, 17 June 1834, 12 
Sh, 731. 

3 See also M‘Zavish v. Lady Saltown, 
3 Feb. 1821, F.C. ; Blackett v. Gilchrist, 


Martin, 21 June 1825, 4Sh. 107 ; Munro 
v. Grahame, 4 July 1839, 1 D. 1151; 
Cruickshank v. Cruickshank’s Trs., 24 
Feb. 1843, 5 D. 733; affd. on another 
point, 4 Bell, 179; Mags. of Wick v. 
Forbes, 11 Dec. 1849, 12 D. 299; Kirk- 
patrick v, Irvine, 23 June 1838, 16 Sh. 
1200; Forbes v. Forbes, 14 Feb, 1852, 
14 D. 498. 

4 Orr-Ewing case, 13 R. (H.L.) 9. 

5 13 R. (H.L.) at pp. 27 and 29. 


56 


CHAPTER II. 


Concurrent 
jurisdiction of 
Courts of diffe- 
rent states. 


Whether pre- 
ventive process 
may be used to 
maintain an 
exclusive juris- 
diction. 


INTERNATIONAL LAW IN RELATION TO 


plea of forum non conveniens, either that the pursuer can obtain 
his remedy by a suit in the proper forum, or that the trustee, 
called as a defender, expresses his willingness to institute, and does 
institute, proceedings in that forum, by means of which the pur- 
suer can have the redress which he claims. There were no pro- 
ceedings depending in the proper forum when action was raised 
before the Court of Session in Campbell v. Rucker, Macmaster v. 
Macmaster, or in Macmaster v. Stewart.2 In Peters v. Martin? it 
was alleged by the defender that an effectual proceeding at his 
instance was depending before the Court of Chancery; but, after 
an opportunity was allowed to him of substantiating his allegation, 
their Lordships of the Second Division were satisfied that the 
statement was untrue, and they permitted the action to proceed on 
the ground that the defender refused to submit himself to the 
jurisdiction of the English Court. There are two decisions which 
have been cited as showing that the Scottish Courts have gone 
further in sustaining their jurisdiction over English executors than 
the principles which I have stated would justify. I refer to 
Morison v. Ker* and Scott v. Elliot. But it has been repeatedly 
explained that in neither of these cases was it sought to call an 
administrator to account for his intromissions with the trust or 
executry estate, and that explanation is, in my opinion, correct.” 
99. Where the representatives of a defunct are resident in a 
different country from that in which the estate, if heritable, is 
situated, or in which, if moveable, it falls to be administered in 
virtue of the lea domicilii, jurisdiction may be lawfully exercised 
by the courts of either country. To obviate the inconveniences 
which must result from a divided administration, the courts of 
either country ® are understood to have the right to restrain the 
parties from taking proceedings in the other; and the principle 
which has guided the Court of Session in the exercise of that right 
has been to give effect to the jurisdiction of that court in which 
proceedings were first instituted. In Young v. Barclay,’ an action 
of declarator was raised in the Court of Session, on the allegation 
that the deceased had died domiciled in Upper Canada, and had 
left heritable and moveable property, “situated partly in Upper 
Canada and partly elsewhere, particularly in Scotland ;” and, 
pending that action, the pursuers took proceedings in the Courts 


1 1809, Hume, 258. St. Leonards) recalled an injunction 
2 1884, 12S. 7381. against proceedings in Scotland as being 
3 1825, 4S. 108. unnecessary. 

41790, Mor. 4601. 7 Young v. Barclay, 27 May 1846, 8 
: 1797, Mor. 4845. D. 774. And see the case of M‘OCublin 


See Carron Co. v. Maclaren, 24U.J.  v. Venning, 8 Dec. 1859, 22 D. 164. 
Ch. 620, where the H. of L. (diss. Lord 
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of Canada for the recovery of the property situated there. A 
note of suspension was presented by the defenders, praying for 
interdict against the pursuers uplifting or receiving the Canadian 
property, or “moving or proceeding further in an action, suit, 
or proceeding commenced in the Probate Court at Toronto.” 
The Court unanimously granted the interdict. Again, in Dawson’s 
Trustees v. Maclean} where interdict was sought by the raisers 
of a multiplepoinding for the purpose of prohibiting certain 
claimants from prosecuting a suit in Chancery in relation to 
the same succession, the application was refused mainly on the 
ground of the priority of the English action, coupled with the fact 
that the respondents were resident outwith the jurisdiction of the 
Court of Session. Lord President M‘Neill? observed: “If it 
appears, in the course of these proceedings, that, to do justice to 
the parties—to prevent oppression upon the parties—to prevent 
embarrassment from the course of the proceedings, it is necessary 
or desirable to impose a restraint upon them as to following out 
other proceedings elsewhere, which might either defeat or em- 
barrass what is going on here, I think that the parties, being 
themselves here in such suits, maintaining their interests and 
persevering in these suits, are subject to the control of the Court 
in reference to proceedings which they may be carrying on else- 
where, of the kind that I have alluded to.” 


Sy, 
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100. Where the jurisdiction of both Courts is clear, the right of Effect due to 


proceeding in either will in general be determined by the priority } 
in the institution of the respective actions. Accordingly, in the P 
case of Mein v. Turner, the Court declined to pronounce in favour 
of the right of a trustee in a sequestration, in respect that there 
was already an undischarged adjudication in bankruptcy in force 
against the bankrupt in England? If it is clear that the foreign 
Court has no jurisdiction, the Court of Session will, irrespective of 
any question of priority, restrain the parties from resorting to it. 
On this principle, an interdict was granted by the First Division of 
the Court against removing the title-deeds of a Scottish heritable 
estate, which the trustees, by an order of the Master of the Rolls, 
had been required to deposit in the Record Office of the Court of 
Chancery.* 

101. The necessary and sufficient condition of effective jurisdic- p 
tion is the power of the Court to enforce its orders; and this con- 


riority in the 
istitution of 
rocess. 


ower to 
iforce orders, 


the ultimate 


sideration is decisive in favour of the supereminent jurisdiction of test Cee 
Jurisdiction, 


1 Dawson’s Trs. v. Maclean, 4 Feb. 3 Mein v. Turner, 15 Feb. 1855, 17 D. 
1860, 22 D. 685. And see Carron Co. v. 435. See Rattray v. White, 8 Mar. 1842, 
Stainton, 27 Jan. 1857, 19 D. 318; British 4 D. 880. 

Linen Oo. v. Breadalbane’s Trs. 24 Dec. 4 Maclachlan v. Meiklam, 9 July 1857, 
1836, 15 Sh. 356. 19 D. 960. 
2 Lord Colonsay. 22 D. 691. 
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cuaprer ut. the forum of the trust, because there only is it possible to secure 


and detain the trust-estate in order to its distribution according to 
law. In this ultimate test was found the solution of the problem 
of jurisdiction which was raised in the famous case of the Orr- 
Ewing succession. The Court of Session, on the application of the 
testator’s family, sequestrated the trust-estate, putting it under the 
management of a judicial factor, for the declared purpose of pre- 
venting the execution of an order of the highest legal authority in 
England, which would have had the effect of withdrawing the 
funds from Scotland, and giving to the assumed jurisdiction of the 
English Court that basis of fact in which it was deficient. Space 
will not permit of further quotation from the judgments delivered 
in that case. Let it suftice to say that the House of Lords, the 
same authority which originally confirmed the order of the English 
Court, held that the action of the late Lord President and his 
colleagues in sequestrating the estate was right, while, for reasons 
which merit careful study, the House disaftirmed the declaratory 
findings, and modified the terms of the interdict which the Court 
of Session had issued in order to make the sequestration effective. 
The jurisdiction of the Court of Session to sequestrate the estate 
and to discharge the trustees being undoubted, the question resolved 
into one of the exercise of its discretion under conditions which are 
thus summed up in the Lord Chancellor’s opinion. The Scottish 
jurisdiction had been invoked by the pursuers, who constituted 
the majority in number and interest of the beneficiaries under the 
testator’s will. The trust was Scottish in form; the testator was 
a domiciled Scotsman; if any questions should arise under the 
terms of the trust, Scottish law must be applied to their solution ; 
the whole trust-estate was de facto in Scotland, and neither the 
trustees nor the pursuers desired it to be removed from that 
country.’ These considerations were opposed only by the theoretical 
right of the English Courts agere in personam whensoever a 
trustee should be found within their territory, a right which never 
had been exercised, and could not be exercised, in relation to 
subjects of a foreign state without raising a diplomatic question ; 
and which was maintained to be validly asserted against Scottish 
trustees only on the ground that the principle of forwm non con- 
veniens was unknown to the law of England. The chief interest of 
the case hes in the recognition of the principle that jurisdiction, 
like the civil authority of a state, rests on an ultimate basis of 
force; and it will be generally agreed that the vindication of the 
jurisdiction of the Supreme Court in this case, by putting in force 
its executive authority, was one of the many services rendered by 
the late Lord President to his country. 


1 Orr-Ewing case, 13 R. (H.L.) 14. 
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SECTION VIII. 
ASCERTAINMENT OF FOREIGN LAW. 


102. The law of foreign countries is regarded as matter of fact 
for the purposes of judicial inquiry. It may either be proved by 
the evidence of skilled witnesses adduced by the parties respec- 
tively interested in proving it;1 or the question of foreign law may 
be referred to a neutral person or persons, usually advocates of the 
bar of the foreign country, for their opinion on a joint case. The 
latter course is the one usually followed in Scotland. Opinions of 
foreign counsel are generally accepted as conclusive on the 
questions submitted to them,’ but in cases of difficulty, or where 
there is a difference of opinion, the case may be sent back to be 
reconsidered, or an additional opinion may be taken.4 The Court 
of Session is not necessarily bound by the decisions of the Court 
of the country the law of which is in question, unless in circum- 
stances raising the plea of res judicata.® 

103. The chief difficulty in relation to the ascertainment of 
foreign law is in distinguishing the function of the law adminis- 
tered by the Court and that of the foreign law, in the construction 
of wills and deeds. And first, it may be safely asserted that the 
Court has never in any case gone so far as to put a will into the 
hands of foreign counsel and invite him to construe its provisions. 
In effect, however, this may have been done by setting forth in 
the case the terms of the clause on which the question had arisen, 
and requiring a general opinion with reference to that clause. This 
practice is thought to be erroneous, and in the more recent cases the 
practice has been to put specific questions, reserving to the Court 
the general construction of the will with reference to the opinion 
obtained in answer to those questions.® 


1 In cases sent to trial by jury, foreign 
law falls to be proved by witnesses at the 
trial; Maberly and Co., 6 July 1834, 12 Sh. 
902. But see Rutherford v. Carruthers, 
24 Nov. 1838, 1 D. 111. 

2 In questions as to the law of a colony 
which recognises the English system, it 
is usual to take the opinion of English 
counsel of the rank of Crown Counsel or 
practising before the Privy Council in 
colonial appeals ; see Robertson v. Gordon, 
15 Nov. 1814, F.C. ; Macalister’s Ears. 
v. Macalister’s Trs.,18 Dec. 1834, 13 Sh. 
171 ; Trotter v. Trotter, 5 Sh, 78, N.E. 72 ; 
3.W. & S. 407; ZLhomson’s Trs. v. Alex- 
ander, 18 Dec. 1851, 14 D. 217. 


3 Lord Cranstoun v. Cunningham, 16 
Feb. 1839, 1 D. 521; Welsh v. Milne, 12 
Dec. 1844, 7 D. 213. 

4 Kerr v. Fyffe, 4 June 1840, 2 D. 
1001. 

5 Baird v. Mitchell, 14 July 1854, 16 
D. 1088; Boe v. Anderson, 11 Nov. 1857, 
20 D. 11; Robertson v. Landell, 2 Dec. 
1848, 6 D. 170. 

8 See Boe v. Anderson, 8 Mar. 1862, 
24 D. 732; Campbell’s Ears. v. Clinton’s 
Trs., 22 June 1866, 4 Macph. 858; 
Enokin v. Wylie, 10 H.L. Ca. 1, 31 LJ. 
Ch. 402. 
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104. The duty of a Court of construction in relation to the 
interpretation of foreign instruments was thus expounded by the 
House of Lords, in a case which may now be regarded as the lead- 
ing authority on the subject: “ Where a written contract 1s made 
in a foreign country and in a foreign language, the Court, in order 
to interpret it, must first obtain a translation of the instrument ; 
secondly, an explanation of the terms of art used in it (if it con- 
tains any); thirdly, evidence of any foreign law applicable to the 
case; and fourthly, evidence of any peculiar rules of construction 
(if any such rules exist) of the foreign law. With this assistance 
the Court must interpret the contract itself on ordinary principles 
of construction.” ! 

105. Although the judges of our Court can only give effect to the 
statements of foreign law laid before them in evidence, yet, where 
the evidence relates to the law of England or Ireland, it may be 
rejected by the House of Lords, who, as the Supreme Court of 
Appeal for the United Kingdom, are entitled to form an indepen- 
dent opinion on any question of British law coming before them, 
without reference to the jurisdiction of the Court in which the 
case originated.” 

106. In certain cases the duty of examining the foreign law 
in its proper sources may even devolve upon the Court of first 
instance, as in the case of an irreconcileable difference of opinion 
among the counsel whose evidence is laid before it. In such cases 
the Court will consider the reasons assigned for the different 
opinions, and examine the authorities cited in support of them. 
This process, though it may be called a balancing of evidence, is 
practically not very different from the formation of an independent 
opinion after hearing the arguments of counsel. The most in- 
structive example is Lord Stowell’s celebrated judgment in Dal- 
rymple v. Dalrymple? In other cases the Court may be satisfied 
upon the evidence that there are no peculiar rules of construction, 
and no rules of foreign law applicable to the construction of the 
instrument, in which case the Court may proceed to construe it 
without extraneous assistance. Thus, where the opinion of counsel 


1 Duchess di Sora v. Phillips, 10 H.L. 
Ca. 624, 33 L.J. Ch. 129. The passage 
quoted is from Lord Cranworth’s opinion, 
10 H.L. Ca. 633, but the most complete 


Macq. 497; Cooper v. Cooper, 1888, 15 
R. (H.L.) at pp. 26 and 28. It is doubt- 
ful whether this rule applies where the 
opinion on which the Scottish Court pro- 


exposition of the law of the subject will 
be found in Lord Chelmsford’s opinion, 
pp- 636-642, 

2 Stein's Assignee v. Brown, 23 Feb. 
1831, 5 W. & 8S. 47; Macpherson v. 
Macpherson, 11 Sune 1852, 1 Macq. 248 ; 
Fenton v. Livingstone, 15 July 1859, 3 


ceeds relates to a point of English Ecclesi- 
astical or Maritime Law, where the appeal 
is not to the House of Lords but to the 
Privy Council; Geils v. Geils, 1 Macq. 
257, note. 

> Dalrymple v. Dalrymple, 2 Hag. Con. 
Rep. 54. 
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upon a case stated by the Court was to the effect that “the import cmaprer n. 
or construction of the will is not purely or exclusively a question —— 
of English law,—that it does not depend on any technical rule of 

English practice,—but that it is a question on which the judge 

of any Court conversant with the language in which the will is 

written is entitled and bound to give his judgment according to 

his understanding and the plain interpretation of the words used,” 

the Court, by a majority of the whole judges, adopted the opinion 

in so far only as it affirmed the validity of the will, and rejected 

the opinion as regarded the construction put upon its provisions.! 

107. The ascertainment of disputed questions of British and Law Ascertain- 

Colonial law is now regulated on a different principle by Act of ™t Acts: 
Parlhament.? The statute provides for the ascertainment of the 
law of one part of Her Majesty’s dominions when pleaded in another 
part by laying a case before the Superior Court of the country the 
law of which is to be ascertained,—the opinion so obtained being 
subject to review by the House of Lords or Privy Council on appeal. 
By a subsequent Act similar relations are established between the 
Superior Courts of Her Majesty’s dominions and those of “ any 
foreign country or state, with the government of which Her Majesty 
may be pleased to enter into a convention” for that purpose. 


1 Thomson’s Trs. vy. Alexander, 18 Dec. 
1851, 14 D. 217; see also Trotter v. 
Trotters, 10 June 1829, 3 W. & S. 407, 
affe. 5 Sh. 78; Cranstown v. Cunning- 
hame, 16 Feb. 1839, 1 D. 521; Gowan v. 
Bradley, 14 Feb. 1845, 7 D. 483. 

2 22 and 23 Vict., cap. 63 ; 24 and 25 
Vict., cap. 11. Under the Law Ascertain- 
ment Acts several cases have been sent 
by the Court of Chancery for the opinion 
of the Court of Session. See, for example, 


Baroness de Blonay v. Oswald's Represen- 
tatives, 17 July 1863, 1 M. 1147; Lord 
v. Colvim, 15 July 1865, 3 M. 10838; 
Mitchell v. Mitchell, 17 Mar. 1865, 3 M. 
721; Arthur and Seymour v. Lamb, 1870, 
8 M. 928. Asan example of a remit by a 
judge of the Court of Session to the High 
Court of Justice, and the form in which 
judicial opinions are returned, see Hewit’s 
Trs. v. Lawson, 18 R. 793. 
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DEATH OF THE ANCESTOR OR WHETHER ANCESTOR SURVIVED 
TESTATOR. BY A NEARER HEIR. 


108. To the acquisition of a vested interest in succession of 
any description it is essential that the heir shall have survived 
the person whose succession is claimed.'| And so where a right 
constituted by deed vests in the grantee at a period which may 
happen in the granter’s lifetime, as in the case of certain marriage- 
contract provisions, it is not to be regarded as a succession, but as 
a trust inter vivos2 Intestate succession, whether heritable or 
moveable, now vests in the heirs or personal representatives by 
mere survivance, service or confirmation being only requisite as 
matter of title. 

109. The persons who, on the opening of a succession by death, 
have the character of heirs-at-law, acquire by survivance certain 
rights in relation to the succession of the deceased, and also the 
right of taking in that character any estate which may be destined 
designatively to the “heirs” of the deceased. In order to the 
acquisition of a vested interest in estate given to the “heirs” of a 
person named, it is, of course, necessary that the heir should not 
only survive the ancestor to whom he claims to be heir, but also 
the maker of the will or settlement under which he is called to 


* The subject of the presumption of tion of the prohibitions of an entail during 
life, including the statutory law, is very _ the lifetime of the contravener, is scarcely 
completely and satisfactorily treated ina an exception. The estate is in reality, if 
monograph by Mr. J. H. Stevenson, not in form, the succession of the entailer 
Advocate, published in 1893. as long as it is subject to the destination 

? The case of the devolution of asuc- and bound by the conditions which he 
cession, in consequence of the contraven- _ has imposed upon it. 
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the succession. Under such a destination those alone are entitled cxaprer m. 
to take who were heirs of the party named at the opening of his 
succession and their representatives.t 

110. Subject to the exception created by Statute in the case of Questions of 
persons convicted of treason,? it may be asserted that the opening oe 
of a succession takes place universally at the moment of death. presumption 
This, however, does not imply that the succession immediately pa 
vests either in right or possession, but only that it may do so. 

The survivance of the persons claiming the character of heirs is 
always a point of the first importance in questions of succession. 
The question of survivance presents itself in two forms: First, 
Whether the death of the person whose succession is claimed is 
proved by direct evidence or by circumstances sufficient to over- 
come the presumption of life? and secondly, Of two persons 
actually deceased, which is to be held to have survived the other ? 
The first of these questions is one into which the presumption in 


favour of life largely enters; the second is purely a question of 
fact. 


SECTION I. 
DEATH OF THE ANCESTOR AND PRESUMPTION OF LIFE. 


111. Where the person whose succession is claimed was a How presump- 


tion overcome. 
seafaring man, or was engaged 1 in military service, or was otherwise Inferences 


exposed to unusual hazard—as by residing in an unhealthy locality, oe gees 
or in a remote or unprotected settlement—the presumption of life ceased. 
will be more easily overcome. Thus the claims of the heirs were 

held to be established in a case where the party alleged to be dead 

was bred a sailor, and had emigrated to British North America in 

1803, and had not been heard of between 1804 and 1841, when the 

action was raised ;4 and in another case where two parties, to whom 

annuities were due, had gone abroad, the one as a sailor, the other 

as a private soldier, and nothing had been heard of either for 


1 Gregory's Tr. vy. Alison, April 8, 1889, 
16 R. (H.L.) 10; Mawwell v. Wylie, 25 
May 1837, 15 Sh. 1005; Pearson v. 
Corrie, 28 June 1825, 4 Sh. 119, N.E. 
120 ; dictain Lord v. Colvin, 7 Dec. 1860, 
23 D. 111; 15 July 1865, 3 Macph. 1083. 

2 By this Statute, 7 Anne, cap. 21, the 


° In the case of heritable as well as 
moveable estate, a succession may accrue 
in the shape of a resulting or lapsed inte- 
rest, long after the death of the party 
whose heirs are entitled to inherit. It 
will be convenient to postpone the con- 
sideration of the vesting of this class of 


penalty of corruption of blood is attached 
to conviction of treason; the effect of 
whichis, that the attainted person cannot 
succeed as heir to any one, and that 
neither his posterity nor collateral kindred 
can inherit anything of or through him. 
See 1 Hume on Crimes, Bell’s ed., 549, 


rights to a subsequent chapter, in which 
the subject of lapsed interests is sepa- 
rately treated (Chapter LVII.). 

4 Garland v. Stewart, 12 Noy. 
4D. 1. 


1841, 
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thirty-two years ;! and again in a case where the individual had 
been hired for service to the East India Company’s settlements in 
Bengal, and had not been heard of for seventeen years, and was 
commonly reported to be dead.2 But the presumption of life was 
not held to be overcome by evidence that the individual had gone 
out as a sailor to Tobago, at the age of thirty, and had not been 
heard of for twenty years2 According to the later decisions, it 
would appear that greater weight is attached to the presumption 
of life now than formerly, and that some positive evidence or 
counter presumption is requisite to overcome it. 

112. Where the party whose survivance is in question is proved 
to have sailed with a ship which never arrived at its destination or 
was afterwards heard of, the presumption of life is overcome.t In 
one of the cases, a suspension at the instance of a purchaser from 
the heir of the absentee, the heir, at the suggestion of the Court, 
agreed to find security to repay the price, limited to seven years.° 

113. Mere elapse of time is not in general considered sufficient 
to overcome the presumption of life in the case of a person who is 
absent from the country. It is matter of notoriety that emigrants 
who form new connections in their adopted domicile frequently cease 
to correspond with their friends or relatives in the mother country ; 
and it would be unreasonable to conclude that such persons had 
ceased to exist from the mere fact of their history being unknown 
to those who may have no interest in tracing it. Upon this 
principle were decided the cases of Fife and Barstow, where the 
Court declined to hold that the succession had opened, although 
the parties had been lost sight of for the respective periods of 
seventeen and thirteen years, with the additiona! element in the 
latter case of great age.° But the elapse of a long interval of time 
without the receipt of intelligence of the party is an important 


1 Stirling v. Mackenzie, 11 Mar. 1847, 951; Barstow v. Cook, 14 Mar. 1862, 24 
9 D. 928. See also French v. E. of D.790. In Kennedyv. Maclean, 15 Feb. 
Wemyss, 1677, M. 12,644, a similar case. 1851, 13 D. 705, the party whose surviv- 
* Hogg v. Hume, 1706, M. 12,645. And ance was in question had been lost sight 


see Sunds vy. Her Tenants, 1678, M. 12,645, 
where the husband of the pursuer, who 
was in good circumstances, had joined a 
privateering expedition at Jamaica, and 
had not since been heard of. 

3 Campbell v. Lamont, 17 June 1824, 
3 Sh. 145 (N.E. 98). See also Tait v. 
Wood, 10 Feb. 1866, 4 Macph. 443. 

4 Erskine v. Stephen, 1622, M. 11,656 ; 
Forrester v. Boucher, 1670, M. 11,674 ; 
Lord Ashburton v. Baillie, 7 Feb. 1811, 
F.C. 

> Ashburton v. Baillie, supra. 

6 Fife v. Fife, 16 June 1855, 17 D. 


of for nineteen years ; and the Court (on 
the assumption that he was to be pre- 
sumed alive) sustained the title of his 
factor loco absentis to sue a reduction of a 
service. See also Lapsley v. Grierson, 18 
Noy. 1845, 8 D. 34, where there was the 
additional element of cessation of com- 
munication between the absent party and 
his wife, explained by his dissatisfaction 
with his wife’s conduct before his de- 
parture, and her subsequent cohabitation 
with another man. Also Reed v. Brown 
14 Jan. 1834, 12 Sh. 278, 
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element, if there be nothing in the circumstances to account for 
the discontinuance of communications with his friends or family, 
and there are cases which have been given against the presumption 
of life upon no other ground than this, to the effect of putting the 
heir in possession upon finding security to repay In the cases 
actually decided the age of the party has not been a very important 
element ; though, if the party were of great age when last heard of, 
the circumstance would be entitled to weight 

114, The rule of the law of England, according to which the 
presumption of life is held to be overcome by seven years’ absence 
and cessation of communication, was not admitted in the juris- 
prudence of Scotland, nor was there any eounter presumption 
corresponding to it. But the presumption of life is now regulated 
by Statute. The Statute now in force (54 and 55 Vict., cap. 29) 
begins by repealing the Act of 1881, and enacts, by section 8, 
“ When any person has disappeared and has not been heard of for 
seven years or upwards, the Court, on the petition of any person 
entitled to succeed to any estate on the death of such person, or 
entitled to any estate the transmission of which to the petitioner 
depends on the death of such person, or the fiar of any estate 
burdened with a liferent in favour of such person may, after such 
procedure and inquiry by advertisement or otherwise as it may 
direct, find that such person has disappeared, and find what was 
the date on which he was last known to be alive, and find on the 
facts proved or admitted that he died at some specified date within 
seven years after the date on which he was last known to be alive, 
and where there is no sufficient evidence that he died at any 
definite date, find that he shall be presumed to have died exactly 
seven years after the date on which he was last known to be alive ; 
and it shall thereafter be competent to the person who has pre- 


1 Fettes v. Gordon, 7 July 1825, 4 Sh. 
149, N.E. 150 (periods of absence 34 and 
24 years: ages not mentioned); Hislop 
or Gordon, 15 June 1830, 8 Sh. 919 (ab- 
sence 25 years: age not stated); Ruthven 
vy. Clark, 1628, M. 11,629 (absence, 17 
years : legacy of trifling value) ; Chambers 
v. Carruthers, 14 July 1849, 11 D. 13859 
(absence 35 years: age 63 if alive at the 
date of the action); Campbell v. Camp- 
bell’s Tr., 1 Feb. 1834, 12 Sh. 382 (ab- 
sence 29 years: age not stated). In all 
these cases the heir was required to find 
caution for repayment. See also Bruce 
y. Smith, 1871, 10 M. 130 (age at period 
of opening of succession 79 : habits irregu- 
lar, presumed dead) ; M‘Lay v. Borland, 

VOL, I. 


1876, 3 R. 1124 (age, if alive when suc- 
cession opened, 90; presumed dead). 

2'Stair, 4, 45, 17; Ersk. 4, 2, 36; 
Bankton, vol.i.p.667, and cases there cited. 
Mr. Dickson judiciously observes, that in 
cases depending on this consideration, the 
number of years at which an actuary would 
calculate the value of the life ought to be 
proved, as affording the datum point of 
its probable duration. The Court could 
then fix what additional years they would 
allow, according to the circumstances of 
the case. Dickson on Evidence, § 299 (d). 

3 Fife v. Fife, 17 D. 954, per Lord 
J.-C. Hope. As to the rule in question, 
see 1 Phillips’ Evidence, 10th ed., 478 ; 
Dickson on Evidence, § 309. 
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cuaprer ut, gented the petition, and to any other person entitled to succeed to 


Inference in 
such cases as 
to probable 
period of 
death. 


any estate on the death of the person who has disappeared, or 
entitled to any estate the transmission of which, or the disburden- 
ing of which from a liferent, depends on the death of the person 
who has disappeared, to make up titles to and to enter into pos- 
session of and to sell or dispose of or to burden such estate as if 
the said person had actually died at the date on which the Court 
has found that he is proved or presumed to have died: Provided 
always, that nothing herein contained shall entitle any person to 
any part of the intestate moveable succession of a person who has 
disappeared if the latter was not a domiciled Scotsman at the date 
at which he is proved or presumed to have died.” Section 4 em- 
powers a pro indiviso proprietor to sell, subject to the approval of 
the Court, property of which a share belonged to a person who has 
disappeared, and has not been heard of for seven years. Section 6 
reserves the right of the absent person to vindicate his estate, or 
its price if sold, but not the income thereof. Section 7 bars the 
right to recover (even from gratuitous holders), after the lapse of 
thirteen years, a provision which it is difficult to reconcile with 
justice or legal principle, but which was probably intended to 
protect successors against fictitious claims of the character with 
which the public mind had become familiar through the celebrated 
Tichborne case. Section 8 amends the provision of the Entail 
Amendment Act, 1882, with respect to the consents of absent 
heirs ; and section 11 excepts the case of claims on policies of 
assurance from the operation of the Act, leaving the person claim- 
ing under the policy to prove the death in the same manner as if 
the Act had not passed. The subject belongs rather to Court 
practice than to the law of succession, and it may suffice to give 
a reference to the decisions on a few cases which came before the 
Inner House under the statute of 18814 

115. Where elapse of time and cessation of communication are 
the chief circumstances which go to negative the presumption of 
life, no inference can be drawn from these as to the probable period 
of cessation of life. In a case of this kind the Court held that the 
absent party must be presumed to have survived his father, who 
died four months after the disappearance; and the same result 
must have followed although these events had been separated by a 
longer interval of time? In other cases it has been found pos- 
sible to ascertain approximately the period of death, or to ascertain 


' Rainham v. Laing, 1881, 9 R. 207; Williamson vy. Williamson, 1886, 14 R. 
Craig, 1881, 9 R. 485; Peterhead School 226. 
Board v. Yule’s Trs., 1883, 10 R. 763; ? Bruce v. Robson, 25 Feb, 1834, 12 
Sh. 486, 
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that it must have happened before or after a particular event, carrer m. 
according to the nature of the question, and thus to determine the 
conditions of the event upon which a succession or destination- 

over is dependent. The case of Fauirholme v. Fairholme’s Trustees, 

in which the question was as to the survivance of Lieutenant 

James Fairholme, one of the officers of the jll-fated Arctic ex- 

pedition of Sir John Franklin, presents an interesting illustration. 

The Court found that the deceased gentleman could not have 

survived his uncle (who died in May 1853), and decerned in favour 

of George Fairholme, brother of James, who was the next instituted 

heir under the uncle’s will.! 

116. In the undernoted cases the Court has admitted evidence Evidence that 
that the person whose survivance is in question was reputed to be shee ee 
dead.” The fact that the succession has been taken up by service 
or confirmation is an element of evidence, but has not much weight, 
except as part of the evidence of notoriety. 


SECTION II. 
WHETHER ANCESTOR WAS SURVIVED BY A NEARER HEIR. 


117. Where a deceased person is alleged to have acquired prea te 
certain rights by his survivance of another person, the fact of by representa- 
survivance must be established to the satisfaction of the Court as Uves of alleged 
a condition of the vesting of the alleged right. Where, therefore, 
for want of evidence, the Court is unable to determine that one 
of two deceased persons survived the other, the result is, that 
the parties interested in proving his survivance (eg., his heirs, 
appointees, or substitutes under a destination) have failed to prove 
their case, and that their claim ought to be dismissed. Where the 
representatives of each of the deceased persons are interested in 
establishing their ancestor’s survivance of the other, and the fact 
of survivance cannot be determined, neither party will be entitled 
to a judgment. 

118. There is one case of indeterminate survivorship which, Case of two 
from its peculiarity, has in some systems of jurisprudence been ee 


Lord Ashburton v. Baillie, 7 Feb. 1811, Rgsetaih 
F.C. ; Hislop or Gordon, 15 June 1830, 


1 Fairholme v. Fairholme’s Trs., 18 
March 1858, 20 D. 818. In Ommaney 


v. Stilwell, 23 Beav. 328, Lord Romilly, 
M.R.., held that a sailor, who formed one 
of the same expedition, and who when he 
sailed was young and strong, had survived 
January 1850. 

2 Sands v. Her Tenants, 1678, M. 
12,645 ; Forrester v. Boucher, 1670, M. 


11,674 ; Hogg v. Hume, 1706, M. 12,645 : 


8 Sh. 919 ; Campbell v. Campbell's Tr., 
1 Feb. 1834, 12 Sh. 382. 

3 Ashburton v. Baillie, supra ; Canp- 
bell v. Lamont, 17 June 1824, 3 Sh. 145, 
N.E. 98; Bannerman vy. Bannerman, 
1738, M. 11,662 ; Burns v. Ogilvie, 1753, 
M. 11,667. 
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made the subject of presumptions of a somewhat arbitrary character. 
We refer to the case of persons perishing by the same calamity, as 
in the case of shipwreck, fire, or battle. It appears to the writer 
that in this case the representatives of the person alleged to have 
survived the other must establish by evidence the fact of survivance. 
The circumstance that two persons met their death at the same 
place, and nearly at the same time, may increase the difficulty of 
proving survivance, but cannot shift the onus of proof, or make it 
less necessary that the fact of survivance should be proved, if 
the right asserted by the claimant is founded on survivorship.’ 
According to the Civil? and French Laws the fact of survivance 
in this class of cases is determined upon certain arbitrary pre- 
sumptions, depending on the age and sex of the parties. But the 
rules of the Civil Law are only binding in Scotland in relation to 
new questions in so far as they are reasonable, and in this matter 
the Court would most probable disregard the special presumptions, 
and follow the rule that proof of the fact of survivance is incum- 
bent on the party making the allegation. 

119. In England the law was so fixed by the decision of the 
House of Lords in Wing v. Angrave,t a case where a husband and 
wife perished in a shipwreck, and were swept overboard by the 
same wave. Each of the spouses had appointed the other, in the 
event of his (or her) survivance, to take certain shares of succes- 
sion, of which they had respectively the power of disposal under a 
deed of settlement. The husband’s heirs claimed the estate given 
to him by his wife’s will. The wife’s heirs made a similar claim to 
the estate given by the husband to her. The judges, both in the 
Court of Chancery and on appeal, were unanimously of opinion 
that neither party had proved his case; and in the result the 
judgment of the House of Lords was to the effect that the whole 
succession in question passed to the heirs named in an ulterior 
destination in the settlement giving the power of appointment. 

120. In the application of the rule established by the case of 
Wing v. Angrave to questions of indeterminate survivance, the 
following consequences may be deduced. 1. Where two persons 
stand in the relation of granter and grantee under a will or mortis 
causa deed, and the heirs of the grantee are unable to prove that 
1 Dickson on Evidence, § 311; Best another branch of the same case, Under- 
on Fins) p. ee wood v. Wing, 24 L.J. Ch. 293; also 
® Dig. lib. 34, tit. 5, 1. 9, §§ 1,4; id. Mason v. Mason, 1 Mer. 308, where an 
tit., 1. 22. See ee y, Man. ae Dr. issue was directed to determine which of 
Ron ed. 1846, p. 83. two persons who perished in the same 
: Code Civile, § 720. shipwreck survived ; Zaylor v. Diplock, 

Wing v. Angrave, House of Lords, 2 Phill. 261 ; Stanwix’s case, there quoted, 


30 L.J. Ch. 65, where the previous cases and Stllick v. Booth, 1 T. & C, C.0. 117: 
are cited and commented on. See also 114L.J. Ch, 123, 
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he survived the granter, it will be held that the subject of the gift 
did not vest in the grantee, but passed to the next institute, or 
to the granter’s heir-at-law. 2. Where the party alleged to be the 
survivor would have had right to a share of the intestate moveable 
succession of the other, then, unless his survivance is proved, the 
right will not be taken to have vested in him so as to be trans- 
mitted to his heirs. It is very doubtful whether his issue would 
be entitled to the succession by representation; for, under the 
Statute, their claim only arises in case the parent has “ predeceased ” 
the intestate ; and in the case supposed it cannot be known with 
certainty which of the parties predeceased the other.2 3. Where 
the one party is heir-at-law of the other, the result is the same as 
in the last case in relation to such heritages as vest without service, 
except that the difficulty with regard to persons taking by repre- 
sentation does not arise. 4. Where the parties are nominated in 
succession as institutes or substitutes under the same deed, and one 
of them was in possession at the time of his death, no right vests 
in the other unless he is proved to have been the survivor. 5. 
Where the parties are respectively the heirs, representatives, or 
legatees of each other, and neither can be shown to have survived, 
they are not held to have succeeded to each other, and the nearest 
surviving heirs of either will have right to the succession of his 
ancestor.® 


1 Fettes v. Gordon, 7 July 1825, 4 Sh. 
149, N.E. 150. If, on the other hand, 
the fair inference from the evidence is 
that the legatee survived the period of 
vesting (although the date of his death is 
unknown), the fund will pass to his re- 
presentatives (Hislop or Gordon, 15 June 
1839, § Sh. 919) ; or to the next substi- 
tute under the destination, if there is an 


a length of time as to overcome the pre- 
sumption of life, it is often a matter of 
uncertainty whether he was married and 
has left heirs of his body, an element 
which increases the difficulty of holding 
the estate to have vested in a collateral 
heir. See Reed v. Brown, 14 Jan. 1834, 
12 Sh. 278 ; Chambers v. Carruthers, 14 
July 1849, 11 D. 1359. In such cases it 


operative substitution (Campbell's T'rs. v. 
Campbell, 1 Feb. 1834, 12 Sh. 382 ; Fair- 
holme v. Fairholme’s Trs., 18 March 1858, 
20 D. 818). 

2 Wing v. Angrave, 30 L.J. Ch. 65, 
and 8 Clark’s H.L. Ca. 183. 

3 See the Act, 18 Vict., cap. 23, § 1. 

4 On the other hand, where a person 
has been absent from the country for such 


is usual for the next heir to obtain service 
cx parte, in order to preserve his right to 
any succession which may afterwards be 
held to have accrued. See Campbell v. 
Campbell's T7s., supra. 

5 See Fairholme v. Fairholme’s Ts., 
20 D. 813. 

6 Wing v. Angrave, supra. 
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CHAPTER IV. 


ORDER OF LEGAL SUCCESSION IN RELATION TO THE 
HERITABLE ESTATE. 


3. OF TERCE. 
4. Or CouRTESY. 


1. Succrssion oF Herrs-at-Law. 
2. DIVISION OF THE HERITABLE SUC- 
CESSION. 


121. Destinations in settlements of heritable estate being for 
the most part founded on some modification of the legal order of 
succession, the study of the laws which regulate legal descent 
naturally takes precedence of the law of succession by destination. 
The present chapter is confined to the subject of descent, strictly so 
called ; the vesting of the succession, and the rights and habilities 
of heirs, being reserved for discussion in subsequent chapters. 


SECTION L. 


OF THE SUCCESSION OF Herrs-aT-LAw.! (DESCENDING, COLLATERAL, 
AND ASCENDING Lines. THE CROWN.) 


To the exposition of this part of the subject little more is re- 
quisite than a distinct definition of the technical language employed 
in the description and classification of heirs. The rules of succes- 
sion are for the most part implied in the definition of the technical 
terms, and are in themselves very simple. 

122. I. Derinition or Terms.— Heritable Succession.—The de- 
volution of heritable estate by death to the person or persons who 
are by law preferred to the inheritance in respect of proximity in 
blood to the deceased.? 


1 Tt may be remarked that the charac- 
ter of heir-male, though not belonging to 
the category of heirs-at-law in the strict 
sense of the term, is a general character, 
and carries with it certain legal rights in- 
dependently of express destination. The 
most important of these is the right of 
succeeding to peerages or inheritable 
titles of honour, where no express destina- 
tion is prescribed by the patent or grant. 
In such cases the presumption has been 
established that honours descend to the 
heirs-male of the body ; Glencairn Peer- 


age, 13 July 1797, reported by Macqueen, 
1 Ap. Ca. 444 ; Herries Peerage, 23 June 
1858, 3 Macq. 588, 600. And this pre- 
sumption is not overcome by the circum- 
stance that the family estates are destined 
by the ancient titles to heirs-female on 
the failure of heirs-male ; Kennedy v. Earl 
of Ruglen and March, 26 Jan. 1762, 2 
Pat. 55. See as to service in the general 
character of heirs-male, Chapter XXX., 
infra, 
+ Ersk. 3, 8, 2. 


IN RELATION TO THE HERITABLE ESTATE, ral 

Line of Swecession.—Any series or class of persons connected cnarrer ive 
with the defunct by descent from a common ancestor, or from the 
defunct himself, and capable of succeeding to him, either imme- 
diately or upon the failure of nearer heirs. 

Paternal Line.—Persons connected with the defunct by descent 
from a common male ancestor, where the series of persons connect- 
ing the defunct with the common ancestor consists wholly of males. 

Maternal Line.—Persons descending from a common ancestor 
with the defunct where the connection between the common 
ancestor and the defunct is not wholly by males. There is no 
succession in the maternal line, and the term is only used in contra- 
distinction to the paternal line of succession. 

Heirs.—The individual members of the various lines of legal 
succession in the order in which they are entitled to succeed to the 
defunct. 

Ascendants.—The ancestors of the defunct in the paternal line ; 
that is, connected with him wholly by males.? 

Descendaunts—The members of the line of legal descent flowing 
from the defunct himself in the order of preference indicated by the 
laws of primogeniture and preference of males. 

Collaterals.—These are either collateral to the defunct himself, 
or collateral to some ancestor in the paternal line. They are— 

(1) The members of the lines of legal descent flowing from the 
defunct’s brothers and sisters german or consanguinean, in the 
order established by the rules of collateral succession. 

(2) The members of the lines of Jegal descent flowing from the 
brothers and sisters german or consanguinean of any ascendant of 
the defunct, in the order of collateral succession.’ 

Representation.—The rule of law according to which the issue 
of any heir take rank in their order immediately after him in the 
scheme of succession, to the exclusion of remoter heirs in the same 
degree.* 

123. Heir-at-Law—tThe nearest lawful heir of the defunct. 

Heirs of Line—The same. In the collateral line of succession, tive of hetss. 
the expression “heir of line” is used to denote the heir of the 
principal line of succession, or heir of the heritage, in contradis- 


Terms descrip- 


1 Ersk. 3, 8, 4; Bell, Pr. § 1647. The word representation, when applied to 


2 Ersk. 3, 8, 9. 

3 Ersk. 3, 8, 8-9; Bell, Pr. § 1655. 

4 The term is thus explained by an in- 
stitutional writer, —‘‘ There is a right of 
representation peculiar to heritage, by 
which one succeeds in heritable subjects, 
not from any title in his own person, 
but in the place of and as representing 
some of his deceased ascendants. 


this right, must not be understood in 
that sense in which it is commonly taken 
by lawyers, as if the grandchild [succeed- 
ing to his grandfather] were liable for 
the debts of his immediate father, whom 
he represents ; he represents him barely 
in his propinquity, and not in his debts ;” 
Ersk. 3, 8, 11. 
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tinction to the heir of conquest. The order of succession in con- 
quest deviates from the principal line of succession in the branches 
collateral to the defunct and to his father; that is, in the case of 
brothers and sisters, uncles and aunts, and their issue. 

Heirs-Portioners.—Sisters inheriting the succession pro imdiviso, 
or their issue taking by representation. 

Full-Blood—Brothers and sisters german (by the same mar- 
riage) of the defunct; also brothers and sisters german of any 
ancestor of the defunct in the paternal line, and their issue.! 

Half-Blood Consanguinean.—Brothers and sisters consanguinean 
of the defunct (by the same father but by a different mother) ; also 
brothers and sisters consanguinean of any ancestor of the defunct 
in the paternal line, and their issue.” 

Half-Blood Uterine.—Brothers and sisters uterine (by the same 
mother only) of the defunct, or of any of his ascendants, and their 
issue. Uterine relatives belong to the maternal line, because the 
common ancestor from whom they derive their descent is a female. 
Uterine relatives, therefore, do not succeed to one another by the 
law of Scotland.* 

124, II. Lines or Succession.—Heritable succession in Scot- 
land is not affected by considerations of tenure. The order of 
succession is the same however the subjects may be held. The only 
exception (now abolished with respect to suecessions opening after 
lst October 1874) was the rule that newly acquired property, if 
feudalised, descended to the heir of conquest, but if otherwise, to 
the heir of line. In former times the udal lands of Orkney and 
Shetland were divisible in equal shares among the children or next 
of kin,® but this custom seems to have gradually disappeared, and 
questions of the intestate succession to such lands are now determined 
in conformity with the ordinary rules of heritable succession.® 

125. The following is a statement of the different lines of suc- 
cession in the order of priority or preference. It will be seen that 
it takes the form of a series, the law of which is apparent from the 
first four terms :— 

First—Lineal descendants of the intestate. 

Second—Brothers and sisters of the intestate and their issue 

(collaterals to the intestate). 


1 See Ersk. 3, 8, 8-9. different family from the mother :” Ersk. 
2 Tbid. ut supra. 
3 Ersk. 3, 8, 8; Alexander v. Clark, 4 This subject is treated infra, Sec- 
1696, M. 14,873. ‘This doctrine, at tion II. 
least as to succession in heritage, may be > See the authorities cited in Bell, Pr. 


deduced from the choice or delectus of a  § 932. 

special family made by the superior in his 5 Rendall v. Robertson, 15 Dec. 1836, 
feudal grant, which would be elided if the 15 Sh. 265; Beatton v. Gaudie, 2 Feb. 
fee were descendible to the kinsmen of the 1882, 10 Sh. 286. 

mother, whom the law considers as of a 
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Third—tThe intestate’s father. 


Fourth— Brothers and sisters of the intestate’s father (collaterals 


to the father) and their issue. 
Fifth—The intestate’s paternal grandfather. 
Siath—Brothers and sisters of the intestate’s paternal grand- 
father (collaterals to the grandfather) and their issue. 
And so on in infinitum 
126. In the Civil Law, in which the right of succession is From whom 
founded upon affinity reckoned by degrees, the degrees of descent 
are reckoned from the common ancestor? but in the case of heritable tee. 


succession, in which proximity of blood is reckoned not by degrees 
but by lines, the collateral lines are considered as springing from 
the first collateral of the line, who is necessarily a brother or sister 
of one of the intestate’s ancestors. This mode of considering the 
subject of succession exhibits more clearly than the other the 
divergence of the lines of the full and the half blood, and is in 
conformity with the actual order of succession.® 
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127. ILI. OrprER oF SUCCESSION IN THE DESCENDING LINE.— Descending 


line of sue- 


In heritable succession by descent, the chief points are—(1) the cession. 


postponement of female heirs to males of the same degree; (2) 
primogeniture among male heirs, or the succession of the eldest 
lineal representative of the intestate; and (3) representation, by 
which the issue of a predeceasing elder son take precedence of 
younger sons and their issue. The operation of these rules is 
as follows :— 

The estate descends in the first instance to the eldest son of the 
person last seized, and failing him, to his eldest son or other issue, 
male or female, in their order. Failing the eldest son and his 
issue, the succession passes to the second son with his issue, male 
or female, in their order; and so on, through all the sons (with 


tS Stair.) 3,145 002003 -bxsk., 35) 0, 0-915 
Bell, Pr. §§ 1657-1668. 

2 Inst. 3, 6; Dig. 38, 10. 

3 The customary mode of tracing de- 
scent in the collateral branches of heritable 
succession in Scotland, not from the com- 
mon ancestor but from the highest col- 
lateral, gives probability to the supposition 
that under our ancient law ascendants 
were altogether excluded from the succes- 
sion. As long as a feu continued in the 
same family there could be no place for 
the succession of ascendants, for the father 
must have already enjoyed the estate 
before it could pass to his son. After 
land came to be regarded as a subject of 
commerce, the propriety of recognising 


the right of the father to succeed to the 
conquest of son, led to a modification of 
the feudal rule in his favour, and ulti- 
mately the right of succession was ex- 
tended to other ascendants in their order. 
Craig, 2, 18, 47, in a passage cited by 
Ersk. 3, 8, 7, asserts that the first instance 
of a father being served heir to his son 
occurred in the sixteenth century. The 
Earl of Angus had conveyed an estate to 
his son, after whose death he obtained 
himself served heir to the latter to the 
same estate. In Stair’s time, the succes- 
sion of ascendants was fully established, 
Stair, 3, 4, 35 ; and see his observations 
at 8, 4, 20, and Erskine’s Principles, 3, 8, 3. 
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their issue) in their order. Failing sons and their issue, the 
daughters of the person last seized (whether by the same or 
different marriages) inherit pro indiviso, as heirs-portioners,\—the 
issue of those who have died, if any, taking the mother’s share. 
Where one of the daughters has predeceased the intestate, leaving 
female issue only, her issue inherit the mother’s share pro indwwiso, 
but where a daughter dies leaving male issue, the law of primo- 
geniture applies, and the eldest son becomes heir-portioner in 
place of his mother, the succession being always taken per sturpes. 
Thus, if an intestate have four daughters born to him, of whom the 
first predeceases him unmarried, the second dies leaving sons, the 
third dies leaving daughters surviving her, and the fourth survives 
her father, the division of interests will be as follows :—One-third 
of the estate pro indiviso will be taken by the eldest surviving son 
of the second daughter, one-third will be shared by the female 
issue of the third daughter, and one-third will go to the surviving 
daughter.” 

128. The order of succession among the issue of any of the 
intestate’s children is the same as that which obtains in relation to 
the children themselves. In tracing descent from a collateral 
relative of the intestate, the order of succession among the issue of 
such relative is the same as that which prevails among the issue of 
the intestate himself. 

129. 1V. ORDER OF SUCCESSION IN THE ASCENDING LINE.— 
Each branch of the ascending line consists of a single member only, 
who is, as already explained, a paternal ancestor of the intestate. 
Paternal ancestors succeed immediately after, that is upon, failure 
of their own descendants.* 

130, It is in this branch of succession only that the question 
arises as to the right of a nearer heir born after the succession has 
vested. ‘This case occurs when a person is served heir to his child, 
or grandchild, in consequence of the failure of collateral issue, and 
afterwards has another child born to him. Cases of this kind 
having arisen under successions constituted by deed of entail, the 
rule was established * that the birth of the nearer heir divested the 
more remote.2 The same question having arisen in a case of 


1 Ersk. 3, 8, 13. 

* The above is a connected summary 
of the course of succession in the descend- 
ing line as explained by the institutional 
writers. See Stair, 3, 4, and Ersk. 3, 8, 
The best analysis of the order of 
succession is that given by Bell, Pr. § 
1656 ct seq. 

3 See Table, p. 78. 

+ Chapter XX X., Section III. (Service 
and Entry of Heirs of Provision). 


passim. 


> Bruce v. Melwille, 1677, M. 14,880, 
and Bannatyne v. Lowrie (Blackwood’s 
case), there cited ; Lord Mouwntstewart v. 
Mackenzie, 1707, M. 14,908; Mackinnon 
v. Mackinnon, 1756, M. 6566 ; Mackin- 
non v. Macdonald, 1765, M. 5279, 5 Br. 
Sup. 904, 1765, M. 5290 ; Macdonald v. 
Mackinnon, M. 5285; Middlemore vy. 
Macfarlane, 5 Mar. 1811, F.C. 


IN RELATION TO THE HERITABLE ESTATE. 1D 
intestate succession,—Grant v. Grant's Trustees}—the doctrine of cuaprer rv. 
conditional vesting was again, after an interval of half a century, = i 
brought under the consideration of the Court of Session. The 
result was that, without disputing the authority of the earlier 
cases, the judges would not extend the doctrine to intestate succes- 
sion. It was therefore ruled that a father, by completing a title 
as heir to any of his descendants, acquires an indefeasible right to 
the suecession,—a decision which is seen to be well founded, when 
it is considered that the laws of heritable succession are purely 
positivt juris, and that the vested right acquired by a father 
through service, or now by survivance of the ancestor, is a legal 
right which can only be displaced by his own act. The element 
of intention, which was stated to be the ground of decision in 
the entail cases, is of course inapplicable to cases of intestate 
succession.” 

131, V. ORDER OF SUCCESSION IN THE COLLATERAL Lrvg.—In Spécial rules of 

the collateral lines of succession two other rules come into opera- eae Fer 
tion: (1) the full-blood takes precedence of the half-blood ;? and!" 
(2) the succession descends before ascending. Therefore, among 
collateral relatives of the same degree, the immediate younger 
brother of the intestate (or of his ancestor, as the case may be) 
succeeds first, with his issue; afterwards the younger brothers in 
their order; then the immediate elder brother; after him the other 
elder brothers in inverse order, with their respective issue in their 
order ; lastly, the sisters, as heirs-portioners, in their order. On 
the exhaustion of the line of the full-blood, the half-blood con- 
saneuinean in the same branch of the collateral line succeed, the 
brothers, if younger than the intestate, in the order of seniority ; 
if elder, then in inverse order,‘ with their respective issue in their 
order; then sisters of the half-blood, with their issue as heirs- 
portioners. The succession then ascends to the ancestor in the 
next higher degree, and failing him, to his collateral relatives and 
their descendants, in the order already specified.® 


1 Grant v. Grant's Trs., 2 Dec. 1859, 
22D ao8: 

2 See also the opinions expressed by 
Stair, 3, 5, 50; Bankton, vol. ii. p. 339 ; 
Bell, Pr. § 1642. In Grant’s case it is to 
be observed that the child was conceived 
as well as born after the father’s service. 
From the opinions expressed by the judges, 
it is clear that a child in utero would have 
been considered to have a vested interest 
sufficient to prevent the father taking 
benefit’ by the service. 

3 Ersk. 3, 8, 8; Bell, Pr. § 1664; 
Slenhouse v. Dewar, 1686, M. 14,872. 


4 Lady Clerkington v. Stewart, 1644, 
M. 14,867; Stair, 3, 5, 10, citing Craig, 
2,15,19. In Willow v. Farrell, 18 July 
1846, 8 D. 1226, it was said, arguendo, 
by the pursuer’s counsel (Lord Ruther- 
furd) that the descendant of a brother- 
consanguinean would exclude the de- 
scendants of a sister of the full-blood. 
But for the circumstance that the case is 
specially reported on the point, we should 
have considered the suggestion to be a 
mere mistake, as we have not been able 
to find any authority for it. 

° Ersk, 3, 8, 8-9; Bell, Pr. $$ 1661-1665 : 
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132. The order of succession stated in the preceding paragraph 
is that of the principal line of succession. The heir in the prin- 
cipal line of succession is called the heir of line. The line of 
succession in conquest deviates from the principal line in the case 
of the succession devolving upon brothers of the intestate, or of 
his father—that is, in the two proximate collateral branches. The 
succession in conquest, failing issue of the intestate, goes to his 
immediate elder brother and his issue, then to the next elder, 
and so to the eldest, with their respective issue. Failing elder 
brothers of the intestate, the succession in conquest passes to the 
principal line—that is, the younger brothers succeed in the order 
of seniority with their respective issue, and the sisters after them.t 
In conquest, as in heritage, the full-blood excludes the half? The 
order of succession among brothers-consanguinean is the same as 
in the full-blood.? A similar divergence occurs in the branch 
collateral to the intestate’s father. Failing the father, the conquest 
goes to his immediate elder brother, and so upwards to the eldest, 
with their issue, after which the succession merges in the principal 
line. It does not appear that there is any corresponding division 
in the higher branches of the collateral line.‘ 

133. By the 37th section of the Conveyancing (Scotland) Act, 
1874, “ The distinction between fees of heritage and fees of con- 
quest is hereby abolished with respect to all successions opening 
after the commencement of this Act, and fees of conquest shall 
descend to the same persons, in the same manner, and subject to 
the same rules as fees of heritage.” 

134, Succession in heritage never passess to the maternal line, 
and this exclusion applies not only to ancestors and collateral 
relatives of the intestate’s mother, but also to the wives of his 


“As by the law of Scotland the legal suc- 
cession of heritage is not divided, except 
in the special cases to be soon explained, 
the brother-german next youngest to the 
deceased succeeds to him as heir-at-law ; 
according to the natural rule, heritage 
descends. Where the deceased is himself 
the youngest brother of three or more, the 
succession goes to the immediate elder 
brother, and not to the eldest of all ; be- 
cause, where there is no room for heritage 
to descend, which is its natural course, it 
is the least deviation from the rule that 
it ascends, not per saltwm, but by the 
slowest degrees.” Ersk. ut supra, citing 
Grant v. Grant, 1757, M. 14,874. On the 
succession of heirs-portioners, see the same 
author, 3, 8, 13; Bell, Pr. § 1659. 


1 Stair, 3, 5, 10; Ersk. 3, 8, 14; 
Craig, 2, 15, 10. 

* See Sir J. Lockhart’s opinion in 1 
Fount. p. 6, and 3 Br. Sup. 241, 

3 Stair, 3, 5, 10; Lady Clerkington v. 
Stewart, 1664, M. 14,867. 

4 Ersk. 3, 8, 14 ; Bell, Pr. § 1670. If 
the succession come from the youngest 
brother, the immediate elder brother is 
heir both of line and of conquest, failing 
issue of the defunct ; Robertson v. Lord 
Halkerton, 1675, M. 5605. The distinction 
between heritage and conquest arises only 
where a middle brother or sister, or their 
issue, dies intestate and without issue 
surviving. 


IN RELATION TO THE HERITABLE ESTATE. 


paternal ancestors and their relatives Even where the intestate 
has inherited the property from his mother or other maternal 
relative, it passes to his relatives on the father’s side if there are no 
descendants, the law taking no account of the source from which 
the estate has come in a question as to its distribution? The in- 
testate succession of females follows the same rule as that of males. 
When, therefore, a heritable proprietrix dies without issue, her 
immediate younger brother is her heir of line, and her immediate 
elder brother her heir of conquest.* Her sisters succeed as heirs- 
portioners of line and of conquest, failing brothers.‘ 

135. The annexed Table is intended to show the operation of 
the rules of heritable succession within the ordinary limits. The 
persons or branches succeed in the order of the numbers attached 
to their names. The numbers within brackets show the order of 
succession in relation to conquest. 


1 Craig, 2, 17, 9, and Gilbert’s case, 
there cited; Stair, 3, 4, 5; Lennox v. 
Linton, 1663, M. 14,867 ; Ersk. 3, 8, 9-10. 
2 Lennox v. Linton, swpra, where it was 
held that a brother-uterine could not suc- 
ceed to estate which had come from the 
mother, for, says the reporter, ‘‘ we have 
no uterine succession, neither holds it 
with us materna maternis, paterna pater- 
nis.” 

3 Stair, 3, 4, 33; Robertson v. Lord 


Halkerton, 1675, M. 5605; Cuninghame 
v. Cuninghame, 1770, M. 14,875, where 
the succession of a lady’s conquest heri- 
age was found to belong to the son of her 
immediate elder brother, jure representa- 
tionis, In this case it seems to have 
been erroneously assumed that the eldest 
brother was the ‘“‘heir general and of 
line.” 

4 Ersk. 3, 8,15; Carse v. Russel, 1717, 
M. 14,878. 
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136. VI. Capuciary Ricur or THE CRowN.—The Sovereign, in carrer rv. 
the character of last heir, is entitled to the property, both heritable succession of _ 
and moveable, of any one who dies intestate and without lawful Seine: 
heirs to take up his succession! The Crown also succeeds as last /@7es. 
heir to a bastard who dies intestate and without heirs of his body ; 
for a bastard, having no recognised descent, can have no heirs either 
in the ascending or collateral lines2 The ground of the Crown’s 
title is the same in both cases, except that in the latter case the 
failure of the ascending and collateral lines of heirs results from 
bastardy, while in the former it results from the extinction by death 
of these branches of the succession, or the impossibility of tracing 
the line of succession in these branches. 

137. The Crown usually names a donatory, upon application by a to Crown 

: . | donatories. 

the parties interested to the Exchequer. In the case of failure of 
heirs by bastardy, a preference is usually given to the nearest 
relatives in the paternal line—that is, of the reputed father. Gifts 
of ultima heres are usually bestowed on the nearest relatives in the 
maternal line, in respect of the extinction of the paternal line, but 
the Crown is not bound to conform strictly to the analogy of the 
legal course of succession, or indeed to make a gift at all. A brother 
or sister uterine of the deceased, if such exist, is considered to have 
an equitable claim. 

138. It has been observed by Professor Bell * that the right of Le ae 
ultima heres is not properly a right of succession. But it appears reign’s right. 
that it has been so interpreted in some cases. Thus it has been 
held that the donatory of the Crown may pursue a reduction ex 
capite lectt, though this is a privilege competent only to heirs. In 
the latest of the cases cited, the Court intimated that the pot was 
settled by the decision in Goldie v. Murray, which had been affirmed 
by the House of Lords, and would not entertain any argument on 
the subject. The Sovereign, as wltima heres, does not represent 


1 Stair, 8, 8, 47 ; More’s Notes, 33 ; 
Ersk. 3, 10, 2; Bell, Pr. § 1669. Accord- 
ing to the law of England, freehold pro- 


lines of succession compared in Paterson’s 
English and Scotch Law, pp. 254-7, and 
Table, supra, p. 78. 


perty, upon failure of heirs, escheats to 
the Crown, unless an overlord can be 
traced, which is seldom the case. Copy- 
hold estate in the same circumstances es- 
cheats to the lord of the manor, But 
before these rights take effect, the differ- 
ent maternal lines of ascendants and col- 
laterals must be exhausted, beginning 
with that one which is nearest to the 
most remote paternal ancestor, and pro- 
ceeding downwards to the intestate’s 
mother and her relatives, See the two 


2 Stair, 3, 3, 44; Hrsk. 3, 10, 5. 

° Bell, Pr. § 1669. The observation is 
correct in this sense, that the Crown will 
not succeed under a destination to heirs ; 
Torrie v. King’s Remembrancer, 31 May 
1832, 10 Sh. 597. 

4 Goldie v. Murray, 1753, M. 3183; 
Brock v. Cochrane, 2 Feb. 1809, F.C.; 
and see Begg v. Arnot, 1741, M. 3182. 
The rule extends to gifts of bastardy ; 
Stair; 4, 12, 3; Brsk. 8, 10; 5. 
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the deceased universally, and is only liable for his debts secwndwm 


vires hereditatis. The donatory has the benefit of this privilege. 


139, The donatory is subject to the disabilities of an assignee, 
and, consequently, cannot take up a lease which is granted to heirs 
excluding assignees.2 Mr. Hunter was of opinion that this rule 
would not extend to the donatory of é a lease which had accrued to 
the Crown by forfeiture.* 

140. In order to complete a title to caduciary estate, the Crown 
donatory must obtain a gift from Exchequer, with power to sue a 
declarator of wltima heres or bastardy, as the case may be. The 
action is executed against the lieges. If the intestate leaves a 
widow she must be cited, she being a party interested to the extent 
of her terce. After decree of declarator, the donatory obtains a 
letter under the quarter seal charging the superior to give him an 
entry. Creditors sometimes apply for a gift of their debtor’s estate, 
or they may attach it by diligence in the ordinary way, calling the 
Officers of State as representing the Crown.* 

141. The law of ultimus heres appears to have undergone con- 
siderable changes since the time of the earlier institutional writers. 
Craig, building upon the ancient theory of feudal property as 
having originated in voluntary grants, lays down: that heritable 
estate reverts to the superior on failure of heirs ;° and this assertion 
is repeated by Lord Kames,° although the true doctrine had pre- 
viously been enunciated by Stair, who explains that the King by 
his royal prerogative excludes all other superiors, unless by express 
provision of the investiture the fee be provided to heirs-male or of 
tailzie, which failing, to return to the superior.’ 

142. The notion, derived from the Book of the Feus,’ that 
legal propinquity did not extend beyond the seventh degree, was 
never the law of Scotland? It was once, however, erroneously 
decided that an estate destined to heirs-male fell to the Crown on 
the extinction of the male line, instead of resulting to the heir- 
at-law.!° This doctrine was condemned by Bankton,! and does 
not receive any countenance from modern decisions or from works 
of authority. 


1 Galbraith v. Deans, 1685, M. 1354 ; PiCraicn 2.nlsamiile 
and see Ersk. 3, 10, 4. 8 Stat. Tae voce * Ultimus Heres.” 
2 Faleoner v. Hay, 1789, M. 1355. 7 Stair, 8, 3, 47. 
3 1 Landlord and Tenant, 3d ed. 187. 8 Lib. Feud. 1, 1, 4; and see Craig, 2 
4 Ross’s Bell’s Law Dict. voce “Last 17, 11. 
Heir.” See also authorities cited in Stair, ® Stair, 3, 3, 47; Ersk, 3, 10, 2. 
3, 3, 47, and Reid v. Officers of State, 10 Tennent v. Tennent, 1688, M. 14,897. 
1747, M. 1855. 1 Bankton, vol, ii. 284, 
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SECTION II. 


DIVISION OF THE HERITABLE SUCCESSION. 
(Herrs or LINE AND oF Conquest: HEtrs-Porrioners.) 


143. I. Herrs or Line Anp or Conquest.—The difference be- Division be- 

tween the lines of succession in heritage and conquest has been fe Bets of 
already explained! We have still to consider what parts of the conquest. 
succession fall to the heirs in these respective lines in cases where 
the succession is divided, and it has been thought proper to pre- 
serve what was published in 1868 under this head, because, 
although under the operation of the Conveyancing (Scotland) Act, 
1874, section 37, fees of conquest are for the future to descend 
as if they were fees of heritage, it is easy to see that questions 
may arise depending on successions which had vested in an heir 
of conquest, or had been transmitted through him before the date 
of the commencement of the Act. 

144, The general rule is, that whatever the intestate acquired, Heir of con- 
whether by purchase or by gratuitous disposition, from a stranger, ee 
or from a kinsman to whom he would not by law succeed, goes to ee 
the heir of conquest, provided it is estate capable of being feudal-  ~ 
ised ; while estate to which the deceased succeeded as heir-at-law 
or heir of provision, as well as estate not requiring infeftment and 
titles of honour, are inherited by the heir of hne.2 Conquest, in 
descending from the heir of conquest to his heir, becomes heritage, 
and this whether it descends ab intestato or by virtue of a destina- 
tion to the heirs and assignees, or heirs whatsoever, of the person 
last seized. But where an heir of conquest had possessed on 
apparency only, and died without having made up a title to his 
ancestor’s estate, the succession remained in hwreditate jacente of 
the ancestor and passed to his next heir of conquest.® 


145. Estate acquired in fee-simple under the Entail Amend- succession to 


1 Supra, Chapter IV., Section I. 

2 Lib. Feud. 2, 50; Craig, 1, 10, 26 ; 
Stairs 13; 5,. 105 Bell) Pro § 1671 (oth 
ed. § 1670). 

3 Stair, 8, 5, 10-; Ersk. 3, 8,15; Bell, 
Pr. § 1675. 

4 Boyd v. Boyd, 1774, M. 3070 (2d 
point). The case of conquest becoming 
heritage at the second change in the suc- 
cession furnishes an example of an elder 
brother succeeding to a younger as heir 
of line. For, suppose the youngest of 
three brothers to acquire property by 
purchase and to die intestate, the imme- 

VOL, I. 


diate elder brother succeeds him as heir 
of conquest. On the death of the latter, 
the eldest brother takes the succession 
(which has now become heritage) in the 
character of heir of line. The tendency 
of the combined rules of succession in 
heritage and conquest is ultimately to 
unite the property acquired by different 
members of a family, and thus to promote 
the aggregation of estates. See Ersk. 
3, 8, 14. 

5 Aitchison v. Aitchison, 7 March 1829, 
7 S. 558; Boyd v. Boyd, supra (1st 
point). 
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ment Acts by an heir-substitute of entail would be heritage in his 
person, because he would still hold under the entail, the effect of 
the decree being merely to evacuate the ulterior destination. 
Entailed estate similarly acquired by an institute who was not the 
heir of the granter alioqgui successwrus, would, on the same view, 
be conquest in his person. ~ % 

146. It may be convenient to state the distinctions which have 
been recognised in relation to the succession of collaterals under 
destinations to heirs whatsoever, where the property is conquest 
in the person of the disponee. The destination may either be to 
the heirs of the granter or to those of a person previously nomi- 
nated, and the heir designated may succeed either as a conditional 
institute or as a substitute. These destinctions present four cases : 
(1.) Where the destination is to the granter’s heirs, failing others 
previously nominated, and the succession opens to heirs as condt- 
tional institutes. This is the point decided in the first branch of 
Boyd v. Boyd,! where it was held that, as the immediate disponee 
had failed to make up a sufficient title to certain estate, the property 
remained in hereditate jacente of the granter, and therefore, and in 
respect the said land was a feudwm novum in him, the property 
thereof devolved and fell to his heir of conquest.? This doctrine 
subsequently received the sanction of Lord Neaves and the Second 
Division of the Court in a case to which we are immediately to 
refer.’ (2.) Where the destination is to the granter’s heirs on the 
failure of those previously nominated, and the succession opens to 
the former as substitutes. This was the point decided in Robison’s 
case, in favour of the heir of line. The principle is, that after 
the estate has vested by inheritance in an heir, it ceases to be con- 
quest of the granter; and that the expression heirs of the granter 
must then be construed designativé, and in that sense it is applicable 
to the heir of line. (3.) In the case of Miller v. Miller’s Trustees 
the destination was to a nominatim disponee, whom failing, to the 
heirs whatsoever of the disponee. The disponee predeceased the 
granter, and the succession therefore opened to his heir in the 
character of conditional institute. The judgment of the Court was 
in favour of the heir of line, and their judgment was affirmed on 
appeal. Here the estate could not be conquest of the disponee, 


1 Boyd v. Boyd, swpra (1st point). It 4 Robison v. Robison, supra. 
is here assumed that John Boyd, the fiar 5 Miller v. Millev’s Trs., 19 Jan. 1831, 
or purchaser, was the true granter of the 7 W.&S. 1, affe. 9 Sh. 295. This deci- 
destination. sion is in conformity with the judgment 

* M. 3072. The grounds of the decision in Boyd’s case, supra, on the third point, 
upon all the points are statedin the inter- _M. 3072; Short v. Short, 1771, M. 561 5, 
locutor of the Lord Ordinary. is overruled, 

° Robison v. Robison, 3 June 1859, 21 
D. 905. 
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because the estate never vested in him ; hence “ heir ” must be con- 
strued designativé, and is applicable to the principal line of the 
succession. (4.) In the case last cited, it was observed by the Lord 
Justice-Clerk that if the succession had vested in the party named 
as institute, being conquest in his person, his heir of conquest would 
have been the party entitled to take it up as first substitute under 
the destination to heirs, and this principle was given effect to in 
the subsequent case of Brown v. Campbell It will be seen from 
the decisions that these rules apply to heritable succession under 
trust-deeds as well as under deeds of direct conveyance. 

147. Subjects to which the intestate might have succeeded as 
heir-at-law do not become conquest in his person by reason of his 
having actually acquired them from his ancestor by a gratuitous 
disposition, whether inter vivos or intwitu mortis2 Estate pur- 
chased from an ancestor is understood to be conquest. According 
to Craig whose statement of the law is adopted by Erskine, it 
would appear that estate acquired by gift inter vivos from a col- 
lateral relative ought to be accounted conquest, because the donee 
is not necessarily his heir-presumptive at the time of the grant, 
even if he should become so at the death of the granter.* 

148. With regard to the subjects which are comprehended in 
conquest, the following distinctions have been recognised :—As 
already stated, conquest includes only subjects to which a title has 
been completed by infeftment, or which require infeftment to com- 
plete it.© Under this rule are comprehended bonds and disposi- 
tions in security, heritable bonds,° adjudications,’ property of which 
the title is taken in the name of a trustee, although without a 
written acknowledgement of trust,® and also heritable rights under 
trust-dispositions.? Heritable estate which does not require infeft- 


1 Brown v. Campbell, 16 March 1855, 
17 D. 759. The heir of conquest can 
never succeed under a destination to A. 
B. and his heirs,’if his predecessor have 
served heir-substitute of provision under 
the deed. The principle of this decision 
must therefore be confined to the case of 
an heir claiming as first substitute. 

2 Stair, 8, 5, 10 ; Hrsk. 3, 8,15; Bell; 
Pr. § 1673. 

3 Craig, 2, 15, 17; Ersk. ut supra. 

4 <* An heritable grant by one who has 
no lawful issue in favour of a brother 
ought to be accounted conquest in the 
grantee, unless the grant has been ex- 
pressly made over to him as the granter’s 
successor. For though the disponee was 
at the date of the right the disponer’s 
presumptive heir, the disponer might have 


afterwards had issue of his own body, who 
would have been nearer in blood to him 
than the disponee.”-—Ersk. 3, 8, 15. 

5 Supra, § 144. See Ersk. 3, 8, 16; 
Bell, Pr. § 1672. 

6 Ay. B, 1676, M. 5608; Menzies v. 
Menzies, 1738, M. 5614; Elch. Her &C. 
2; E. of Selkirk vy. D. of Hamilton, 1740, 
M. 5615, 5 Br. Sup. 684, 695, affd. 1 Cr. 
Shin oy 126 Patil 

7 Av. B, 1675, M. 5608; Anderson v. 
Anderson, 1677, M. 5609; Z£. of Selkirk 
vy. D. of Hamilton, supra. 

8 FB. of Selkirk vy. D. of Hamilton, 
supra. 

9 Miller v. Miller’s Trs.,19 Jan. 1831, 
9 Sh. 295, and 7 W. & S.1; Brown v. 
Campbell, 16 March 1855, 17 D. 759. 
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ment is not conquest, but belongs to the heir of line,—as leases,! 
pensions,2 and personal bonds to heirs secluding executors.® 
These last are supposed to belong to the heir in heritage designatwé 
on the principle already explained in treating of the succession in 
heritage and conquest under destinations. Under the head of 
rights requiring infeftment we may now include rights constituted 
by deeds which may be recorded in the Register of Sasines under 
the provisions of the Conveyancing Statutes,> and perhaps also 
leasehold property recorded in the same register.® 

149, It is asserted by Erskine,’ whom Bell has followed,§ that 
teinds do not fall under conquest, because they are a burden not 
on the ground, but on the crop. But the authorities cited by these 
authors do not bear out the proposition. In the earliest case on 
the point the question was as to a purchase of the teinds of the intes- 
tate’s lands,° and the Lords found, in respect of an indication of 
intention in the title, “that the teinds descended to the heir of line 
who succeeded in the lands, and would have been of the same 
opinion (without that specialty) wherever one purchases the teinds 
of his own lands, that it is eo animo to let them descend to the 
same heirs.” The decision in the leading case of the Harl of Selkirk 
v. The Duke of Hamilton,” was put on the same ground. It would 
appear, therefore, that the teinds of conquest lands, when separately 
acquired, ought to descend to the heir of conquest; and where 
teinds are conveyed in the same instrument with the lands, they 
will of course go to the same heir. With regard to rights of 
titularity and teinds unconnected with the intestate’s landed estate, 
it would seem that these, if not feudalised, are to be regarded as 
heritage. It has been held that the purchase of the property of 
lands whereof the purchaser had inherited the superiority, with the 
intention of consolidating, impressed the character of heritage on 
the conquest lands." 

150. Udal property, which is held by possession on a disposi- 
tion without infeftment, and which vests without service, would 
seem, according to the analogy of leases, to be excluded from the 


1H. of Dumbar’s Heirs, 1625, M. 
5605 ; Ferguson v. Ferguson, 1663, M. 
5605. 

2 Ersk. 8, 8, 16. 

° Begbie v. Begbie, 1706, M. 5609 ; ZL. 
of Selkirk v. D. of Hamilton, swpra. 

4 Ersk. 3, 8, 16. See observation of 
the same author upon Wadsets, id. pi. 


7 Ersk. 3, 8, 16. 

8 Bell, Pr., § 1672. 

® Greenock v. Greenock, 1736, Elch., 
Her. and Con. 1; M. 5612. 

0 B. of Selkirk v. D. of Hamilton, 
1760, M. 5615 ; 1 Cr. St. & P. 271. 

1! Same case. The different points of 
the judgment are well summarised in 


5 Shaw’s Bell’s Com., p. 1029, editor’s 
note (d). 
6 Id. 
cap. 26. 


See the Act, 20 and 21 Vict., 


Elchies, voce ‘ Heritage and Conquest,” 
No. 3. All were affirmed on appeal, 
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category of conquest heritage. But we have not been able to find cwaprer tv: 
any authority on the subject ; and in the only cases reported upon” 
succession to udal property + the state of the pedigree was such that 
the succession in heritage and conquest flowed in the same line. 

151. II. Hutrs-Portioners.—Heirs-portioners? take the suc- Estates of heirs 
cession as pro indiviso proprietors in equal shares. Their estate is yy onecipu, 
not of the nature of a joint interest, but, as the name imports, 
that of part-owners or portioners.? There is therefore no jus 
accrescendi in respect of their succession, but each heir-portioner 
transmits her share to her heir-at-law. Another consequence of 
the nature of the right is, that, as it is a right in severalty, each 
heir-portioner has a title to pursue in questions with third parties 
in relation to the property,‘ contrary to the rule in actions at the 
instance of joint proprietors.® And whilst the estate continues to 
be possessed in common, the law recognises a separate right of 
property on the part of the eldest heir-portioner in relation to those 
indivisible subjects which would fall to her jure precipwi on a 
division of the estate. The eldest heir-portioner is therefore the 
proper party to grant entries to vassals,° though, if the heirs- 
portioners should concur in offering a charter in their joint names, 
the vassal is bound to accept of it, for he is “not obliged to take 
infeftment severally from the heirs-portioners of the superior, but 
either from the whole jointly or from the eldest by the prerogative 
of her birth.” 7 

152. Any of the heirs-portioners may insist on having the sue- 
cession divided, which is accomplished by the Sheriff and a jury 
acting under a brieve of division.§ 


Division of the 
succession 
under brieves 
The brieve is not retourable to of division. 


1 Rendall v. Robertson, 15 Dec, 1836, pro imdiviso in respect of the right. The 


15 Sh. 265; Beatton v. Gaudie, 2 Feb. 
1842, 10 Sh. 286. 

2 For the rules according to which 
heirs-portioners inherit, reference is made 
to the preceding section, supra, § 127. 

3 Cargill v. Muir, 21 Jan. 1837, 15 Sh. 
408; M‘Neight v. Lockhart, 30 Nov. 
1848, 6 D. 128, 136, per L. J.-C. Hope. 
‘* Heirs-portioners are not joint pro- 
prietors, but, as their name imports, part- 
owners, or portioners. They hold pro 
indiviso, while the subject is undivided. 
But each has a title in herself to her own 
part or share, which she may alienate or 
burden by her own separate act. The 
condition of two joint proprietors in the 
fee is very different; they have no 
separate estates, but only one estate 
vested in both, not merely pro indiviso 
in respect of possession, but altogether 


distinction is the same which the Lord 
Ordinary believes is expressed by English 
lawyers by the terms juint tenants and 
tenants im common.” Lord Moncreift’s 
note in Cargill, supra. 

4 See Lawson v. Leith and Newcastle 
Packet Co., 26 Nov. 1850, 18 D. 175. 

5 Johnston v. Crawford, 3 July 1855, 
7 D. 1028. 

6 Stair, 3, 5, 11; Ersk. 3, 8,13; Lady 
Luss v. Inglis, infra. 

7 Lady Luss v. Inglis, 1678, M. 15,028. 
Joint proprictors of a superiority must 
concur in granting an entry, and if they do 
so there is no splitting of the superiority ; 
Cargill v. Muir, supra. 

8 Stair, 4, 8, 10-12. For the form of 
the brieve see 1 Jurid. Styles, 4th ed. 
330, and Stair, 4, 3, 12. 
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Chancery, and, on this ground it is held that the proceedings are 
not subject to review by advocation after the verdict, but only by 
way of reduction The eldest heir-portioner is entitled to the 
portion next the mansion-house; the others cast lots for their 
choice. The Court will not assign shares to the heirs ; they must 
either agree as to the distribution, or let it be settled by chance.” 

153. The rule of equal division amongst heirs-portioners suffers 
an exception in the case of peerages and titles of honour, which, 
unless otherwise limited, descend to the eldest ;* and also in the 
case of the distribution of certain subjects which the law regards 
as indivisible. With regard to indivisible subjects, the law appears 
to be that, until a division takes place, they are to be enjoyed in 
common by all the heirs-portioners. Therefore, casualties of 
superiority falling due whilst the heirs are possessing pro indwviso 
are subject to division,* and entries may be given to vassals by the 
heirs-portioners jointly.6 Upon a division, the eldest heir-portioner 
is entitled to indivisible subjects as a precipuuwm. The annual 
profits of such subjects, when received in money, as feu-duties, 
are to be shared with the other heirs-portioners, or compensation 
given. But subjects which are intended for the personal use of the 
proprietor, as a mansion-house and its appurtenances, and subjects 
yielding only casual profits, as blench superiorities, fall to the 
eldest heir-portioner jure preecipwi, without recompense. 

154. In the application of these principles the following points 
have been determined :—(1) The benefit of a pracipuwm belongs 
only to the eldest sister (or her representative) succeeding as an 
heir-portioner, not to the eldest of a family of sisters to whom 
property is destined as joint disponees.® Sisters or their repre- 
sentatives succeeding to settled estate under a destination to heirs 
whatsoever, in a settlement,’ or deed of entail,’ take as heirs- 
portioners, and the eldest is entitled to a precipuwm. (2) The 
mansion-house, or principal messuage of a landed estate, with the 
offices and ground occupied in connection with it, belong to the 
eldest heir-portioner as a precipwwm,—the garden, avenue and 


1 M‘Neight v. Lockhart, 6 D. 189, per 7 Wight v. Inglis, 1798, M. ‘“ Heir- 
Lord Justice-Clerk Hope; Cathcart v. Portioner,’ App. No. 1; Maclauchlane 


Rocheid, 1772, M. 7663. v. Maclauchlane, 1807, id. pl. No. 8. 
2 Lady Houston v. Dunbar, 1742, M. 8 Dennistoun v. Welsh, 17 June 1830, 
5366 ; Inglis v. Inglis, 1781, Hume, 762. 8 Sh. 935. This is a result of the rule of 
3 Ersk. 8, 8, 18; Bell, Pr. § 1659. law that heirs whatsoever take the estate 


* Fenton v. Dirleton’s Heirs, 1523, M. _ in fee-simple. 
5357. See remarks on this case per Lord ® Stair, 3,5, 11; Ersk. 3, 8,13; Cowde 
Justice-Clerk Hope in M‘Neight v. Lock- _v. Cowie, 1707, M. 53862, 2453 ; Forbes v. 
hart, 6 D. 186. Forbes, 1774, M. 5378 ; Ireland v. Govan, 
° Lady Luss v. Inglis, 1678, M. 15,028. 1765, M. 5373 ; Dennistoun v. Welsh, 
® Catheart v. Rocheid, 1773, M. 5875. supra, 
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orchard} of the mansion, if not let,2 being included. The second 
sister has no right to a second messuage.? The eldest has no right 
to a house in town or to a country villa; and if there is adjacent 
property capable of being divided, the dwelling-house must be 
included in the partition, and taken at its value It was held that 
a country house which had been let by the ancestor of the heirs- 
portioners, but which had formerly been used as the mansion-house 
of a larger estate, could not be claimed as a precipuwwm ; and the 
opinion was expressed that no house could be claimed as such 
which had not been used as a residence by the person to whom the 
heirs-portioners succeeded.> (3) There is no precipwwm of heirship 
moveables.® (4) Patronages, when falling to heirs-portioners, 
are to be exercised in the same manner as by joint proprietors. 
The heirs-portioners will therefore present to the benefice, and levy 
the vacant strpend by turns, the first vice or turn falling to the 
eldest.’ Titularities of teinds falling to the patron under the 
Statute 1693, cap. 25, would, we presume, be divided like other 
property. (5) The eldest sister has the custody of the title-deeds 
of the estate, and must give transumpts when required, she herself 
bearing an equal share of the expense.§ This right she does not 
lose although a younger sister may have acquired a larger interest 
in the estate by a subsequent arrangement.? 

155. (6) The eldest heir-portioner has a preferable right to a 
superiority, with its casualties and feu-duties ; but with regard to 
the latter, says Erskine, “ because they are a fixed yearly rent, and 
so of a different nature from the casualties of superiority which 
depend upon accidents, the younger sisters have compensation for 
their shares of them out of the other estate of the deceased.” In 
Lady Houston v. Dunbar, a leading case in this branch of the law, 
the Lords found “that the eldest heir-portioner is entitled to one 
of the superiorities and the feu-duties arising therefrom, and that 
she is entitled to make her election ; that the second heir-portioner 
is entitled to the other superiority and the feu-duties arising there- 


1 Pedie v. Pedies, 1748, M. 5867 ; 6 Lady Garnkirk v. Grey, 1725, M. 
Elch. ‘‘ Heir-Portioner,” No. 1; 5 Br. 5366; Maclauchlane v. Maclauchlane, 
Sup. 728; Chalmers v. Chalmers, 1750, 1807, M. ‘‘ Heir-Portioner,” App. No. 
M. 5369, note; Elch. ‘‘Heir-Portioner,’ 33; Cruickshanks v. Cruickshanks, 1801, 
No. 5. id. tit. No. 2, overruling Ersk. 3, 8, 

2 Cowie v. Cowte, supra. 13 and 17. 


3 Inglis v. Inglis, 1781, Hume, 762. 

4 Hawthorn v. Gordon, 1696, M. 5361 ; 
Wallace v. Wallace, 1758, M. 5371 ; Smith 
‘ y, Wilson, 1792, M. 5381; Rae v. Rae, 
1809, Hume, 764, and Thomson v. Angus, 
there cited. 

5 Halbert v. Dickson, 28 May 1857, 19 
D. 762. 


7 Ersk. 3, 8, 18. 

8 Lady Cunninghame v. Lady Cardross, 
1680, M. 2449 ; Cowtes v. Cowie, 1708, 
M. 2453; Ersk., supra. 

9 Denholm v. Denholms, 1638, M. 2447. 

W Ersk. 3, 8, 13; Zady Houston v. 
Dunbar, infra. And see Stair, 3, 5, 11, 
and Lady Luss v. Inglis, 1678, M. 15,028. 
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from; and that the third heir-portioner is entitled to a recompense 
from the other two heirs-portioners for her proportion of the feu- 
duties.” In the subsequent case of Chalmers, where there was 
also a plurality of superiorities, a hearing in presence was ordered 
on the question whether these should be divided as far as could be 
without splitting any one superiority, or whether the whole must 
go to the eldest, and the younger sisters have a recompense for the 
feu-duties. The case was compromised without a decision being 
given on the point.? 

156. In the case of Rae v. Rae,* it was ruled that superiorities 
to which substantial feu-duties were attached fell to be equally 
divided. The question as to the right to casualties of superiority 
remained open until 1843, when it was finally determined, first, 
that superiorities yielding feu-duties were to be divided; and, 
secondly, that the eldest heir-portioner was entitled to a blench 
superiority as a precipuum, in addition to her share of the former, 
and without making compensation. This case was decided on the 
view that the principle of division among heirs-portioners is not 
that of perfect equality ; that the law does not contemplate con- 
tribution in the shape of money, with a view to equal distribution ; 
and that while subjects yielding a fixed yearly return may reason- 
ably be merged in the general division, the eldest heir is entitled 
to the advantages in expectancy which flow from her general title 
as superior, and which could only be compensated by a money pay- 
ment on the basis of the estimated present value of the casualties. 

157. In the event of an intestate heritable succession being 
divisible between a younger sister and her nieces, being daughters 
of an elder sister succeeding by representation, it may be doubted 
whether the jus precipui would belong to the two nieces jointly 
or to the eldest only. This question does not appear to have been 
raised in any of the cases. 


SECTION III. 


Or TERCE. 


158. Terce is a liferent of a third part of the estate in which a 
proprietor dies infeft in fee, accruing to his widow as a legal pro- 
vision. Terce and courtesy are termed legal liferents. At com- 


1 Lady Houston v. Dunbar, 1744, M. 3 Rae v. Rae, 1809, Hume, 764, 

5369. 4 M‘Neight v. Lockhart, 30 Nov. 1843, 
2 Chalmers v. Chalmers, 1750, Elch. 6 D. 128. 

“ Heir-Portioner,” No. 5; Lord Dromore’s > See the opmion of Lord Justice- 


Session Papers, cited by Lord Justice- Clerk Hope, 6 D. 135. 
Clerk Hope, 6 D. 138. 
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mon law terce was not due unless the marriage had subsisted for 
a year and day, or had been followed by the birth of a living 
child* But by the Moveable Succession Act 2 marriages dissolved 
within the period of a year and day are placed on the same footing, 
as regards the rights of the survivor and the representatives of the 
predeceaser, as marriages which have subsisted for that period. At 
common law terce was not claimable from burgage subjects,* but 
by the Conjugal Rights Act* the widow of any person dying 
infeft in property held by burgage tenure, after the date of the Act, 
is entitled to claim terce, and may take proceedings for service and 
kenning before the Sheriff. Terce is therefore now due irrespective 
of the tenure of the property, and of the period of subsistence of 
the marriage. It is grounded on the obligation incumbent on a 
landed proprietor to make a reasonable provision for his widow 
suitable to his circumstances and condition of life. 

159. By the operation of the Act of the Scottish Parliament 
1573, cap. 55, by which desertion was made a cause of divorce, the 
offending party loses his or her conventional provisions. ‘The same 
rule has been applied in the case of a divorce granted on the ground 
of adultery ; and the authority of Stair and Bankton, cited with 
approval by the Lord Justice-Clerk Hope and Lord Medwyn in 
the case of Thom v. Thom, may be regarded as conclusive of the 
proposition, that legal as well as conventional provisions are due 
from the offending to the injured party, upon a decree of divorce.’ 

160. The nature of the right to this as well as other legal pro- 
visions has been much discussed. In substance it is, as above 
described, a legal provision out of the heritable succession. In 
point of form it approaches most nearly to the character of a real 
burden, being constituted by the husband’s infeftment, which is 
said to be the measure and security of the right.6 In another 
respect it resembles a real burden by reservation ; for while, on the 
one hand, it is made effectual without any separate title in the 
person of the tercer ; on the other, it gives no title of occupation or 
active right until a separate title has been made up in the manner 
afterwards mentioned. It will be afterwards seen that the right 


1 Stair, 2, 6, 17; Ersk. 2, 9, 51; Bell, 5 Stair, 1, 4, 20; 1 Bankton, 140; 1 
Pr. § 1595-7. Fraser, 688 ; Greenhill v. Ford, 15 Feb. 
218 Vict., cap. 23,-§ 7. 1826, 4 Sh. 472, N.E. 478; Thom v. 


3 Stair, 2, 6, 16; Ersk. 2, 9, 49;  Zhom, 11 June 1852, 14 D. 861; Johkn- 
Lowthian v. Aglionby, 1801, M.“ Annual- stone v. Beattie- Johnstone, 5 Feb. 1867, 
rent,” App. No. 2. 5 M. 340, 6 M. 333. The subject does 

494 and 25 Vict., cap. 86,§12. In not properly fall within the scope of this 
1874 (since this paragraph was written) book. 
the special tenure of burgage is itself 6 Ersk. 2, 9, 46. 
abrogated, or assimilated to feu tenure 
(Conveyancing (Scotland) Act, 1874, § 25). 
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vests absolutely by survivance, and cannot be defeated by any act 
of the husband to which the wife has not assented. It is under- 
stood that the old law, by which aliens were debarred from holding 
heritable property in Scotland, extended to the right of terce ; 1 
but by the Alien Act of the present reign? it is enacted that any 
woman married, or who shall be married, to a natural-born subject 
or person naturalised, shall be deemed and taken to be herself 
naturalised, and shall have all the rights and privileges of a natu- 
ral-born subject. 

161. Terce, unlike the correlative right of courtesy, is due from 
conquest as well as from heritage.* It is due whether the estate 
was acquired by the husband as heir or as purchaser; and it 
appears that an exclusion of terce is not implied from the nature of 
a settlement in strict entail, though the right may be barred by 
a clause of exclusion in the deed of entail. Where terce is not 
excluded, an heir of entail may grant an annuity or liferent by way 
of locality within the amount of the legal provision. In practice, 
terce is excluded in modern entails. The decisions appear to be 
conflicting as to the efficacy of an exclusion of terce in a settlement 
defective in the essentials of a valid and effectual entail;° but the 
question is not now of much practical importance, as in all such 
cases the heir in possession has the power of acquiring the estate 
in fee-simple under the provisions of the Entail Amendment Act, 
which would make the estate subject to legal provisions.® 

162. In the case of a landed estate, the mansion-house and 
garden, or other ornamental ground possessed with it, are held free 
of terce; but the exception does not extend to fields or orchards 
capable of being possessed with the mansion-house, but actually 
let.’ Terce may be, claimed by the widow of a heritable creditor 
infeft ;§ and it appears that, in the event of the sum in the bond 
being paid up, the widow would be entitled to have her share re- 
invested on securities of the same kind in favour of herself in life- 
rent, and the heir in fee.” The widow of a wadsetter was held 
entitled to terce, but the widow of the reverser was considered to 


1 Stewart v. Hoome, 1792, M. 4649; 
Nisbet v. Nisbet's Trs., 16 Jan. 1834, 12 
Sh. 293. 

2 7 and 8 Vict., cap. 66, § 16. 

3 Ersk. 2, 9, 45; 1 Bell, Com. 59, 7th 
ed,; 57. 

4 Cant v. Borthwick, 1726, M, 15,554 ; 
Noble v. Dewar, 1758, M. 15,606. 

5 Kerr vy. Reid, 1795, Bell, Fol. Ca. 
195 ; Macgill v. Macgill, 1798, M. 15,451 ; 
and contra, Anderson v. Wishart, 1715, 
M. 13,570. 


6 Hay Newton v. Newton, 1867, 5 M. 
1066 ; May 9, 1870, 8 M. (H.L.) 66. 
7 Moncrieff v. Newton, 1677, 

15,733. 

8 Stair, 2, 6, 16; Ersk. 2,9,48; Zen- 
ants of East Houses v. Hepburn, 1627, 
M. 15,888. Under heritable securities 
we include bonds of annuity and debts 
secured by adjudication, The right is 
not affected by the Statute of 1868. 

9 See Stair, 2, 6, 17; Ersk. 2, 9, 48. 
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have no claim unless the loan were paid up by the heir and the cuaprer iv. 


burden extinguished! With regard to real burdens, Professor 
Bell has observed that these do not seem to be comprehended 
within the description of subjects liable to terce,? apparently on the 
ground that the infeftment in property upon which a real burden 
is constituted is the infeftment of the proprietor only, and not of 
the grantee of the burden. Tercers have also been held entitled to 
the use of servitudes attaching to the estate to an extent com- 
mensurate with their rights.® 


163. The infeftment of a trustee for the benefit of the real pro- Whether terce 


prietor is in this question equivalent to the infeftment of the 


is due from 
estates vested 


proprietor himself. In such cases terce is equally due, whether in trustees and 


the trustee be infeft on a regular deed of trust, or on an ex facie 
absolute disposition qualified by an unrecorded back-bond.2 The 
principle has been extended to various cases in which interests in 
heritable estate have been created of a nature not inconsistent with 
the retention and enjoyment of the substantial right in the pro- 
perty. Thus, where an estate was disponed to the granter in 
liferent and his son nominatim in fee, with a power of disposal 
reserved to the granter, a claim for terce by the widow of the 
nominal fiar was refused, upon grounds which implied that the 
widow of the liferenter would have been entitled to claim terce, 
her husband being regarded as the beneficial proprietor.® A 
different decision would doubtless be given in the case of a party 
vested by a testamentary disposition or grant with a liferent mght, 
coupled with a general power of disposal, as it has been decided 
that a right of this nature does not amount to a beneficial fee.’ 
Estate, the title of which is taken by the proprietor to himself 
in liferent and to his children nascitwri in fee, is subject to terce 
and so also is property settled antuztu mortis, under reservation of 
a power to alter. It appears to be still an open question whether 
terce can be claimed in respect of heritable property vested by 
infeftment in trustees, but in which the beneficiary proprietor was 
not himself infeft. The opinions of Lord Fraser and Professor 
More are adverse to the claim of the widow in this case ;§ and it 


1 See Stair, 2, 6, 17; Ersk. 2, 9, 48; 7 Morris v. Tennant, H. of L., 27 Jur. 
Dirleton and Stewart, 430. 546 ; re Weddell, 3 Feb. 1849, Excheq. 
2 Bell’s Pr. § 1598, and see note by Rep. ; Alves v. Alves, 8 Mar. 1861, 23 D. 
Mr. Shaw in Com., 6th ed. p. 807. 712. It would appear from these decisions 


3 Ersk. 2, 9, 48; Littlejohn v. Weir, that, in the case of a lapse, the property 
1695, 4 Br. Sup. 234 ; Mackenzie, 1628, would not pass to the heirs-at-law of the 


M. 15,838. party who had the liferent with a power 
4 Belshier v. Moffat, 1779, M. 15,863. of disposal. 
5 Bartlett v. Buchanan, 21 Feb. 1811, 8 Fraser, 2d ed., p. 1092; More’s 
F.C. Notes on Stair, p. 219. 


5 Cumming v. Lord Advocate, 1756, M. 
15,854, 5 Br. Sup. 843, 
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appears that a title of this kind is distinguishable in principle 
from that of a title in the trustee flowing from the beneficiary 
proprietor. In the latter case the proprietor is in form, as well as 
in substance, a proprietor infeft in the estate,—a proposition which 
cannot be predicated of a beneticiary under a_trust-disposition 
flowing from another party. 

164. The rule that the husband’s infeftment is the measure of 
the terce leads to this consequence also, that estate alienated by 
the husband by deed inter vivos to a singular successor, whether on 
a gratuitous or an onerous title, remains subject to his widow's 
terce, unless infeftment is taken by the purchaser in the granter’s 
lifetime.! By parity of reason, an adjudger, uninfeft in the lifetime 
of the debtor, takes the estate subject to the claims of the widow, 
even though he may have proceeded to charge the superior to give 
him an entry.’ Such cases are not likely to occur in practice, 
since adjudgers have now the means of taking immediate infeft- 
ment under the provisions of the Conveyancing Statutes. 

165. By an equitable extension of the rule, the widow is entitled 
to terce from the husband’s estate in which he was infeft, notwith- 
standing objections to the title sufficient to support a reduction, 
provided the right was not challenged during the subsistence of 
the marriage. The reason is, that the heir is not entitled to take 
advantage of objections which his ancestor might have obviated 
had he been required to do so. And it was held that a widow was 
entitled to claim terce out of estate of which her husband’s father 
had bound himself to grant an infeftment, although the obligation 
was not implemented in the lifetime of the son.é 

166. Terce is not due from leases, nor from heritable estate 
possessed on a personal title, nor from teinds, unless included in an 
infeftment in lands,® or standing on a separate title feudalised.7 

167. Although, as formerly mentioned, the mansion-house and 
appendages are excepted from the feudal subjects liable to terce’ 
it is the general opinion of the writers who have treated of this 


1 Carlyle v. Carlyle’s Crs., 1725, M. 
15 851; Campbell v. Campbell, 1776, 5 Br. 
Sup. 627; Boyd v. Hamilton, 1805, M. 
15,874; M‘Culloch v. Maitland, 1788, 
M. 15,866; Carruthers v. Johnston, 
1706, M. 15,846. 

2 Hamilton v. Wood, 1770, M. 15,858. 

3 Carlyle v. Carlyle’s Ors., 1725, M. 
15,851, overruling Hunter v. Douglas, 
1715, M. 15,850. 

4 Rose v. Fraser, 1790, M. ‘ Terce,” 
App. No. 1; and see a similar decision in 


reference to Courtesy ; Hamilton v. Bos- 
well, 1716, M. 3117. 

° Annandale v. Scott, 1711, M. 15,848 ; 
Stair, 2,6, 16, and authorities there cited ; 
Ersk. 2, 9, 46. But see Carruthers v. 
Johnston, 1706, M. 15,846. 

5 Moncrief’ v. Tenants of Newton, 1667, 
M. 15,844. 

7 Arbuthnott v. Arbuthnott’s Trrs., 1805, 
Hume, 294; Dunfermline v. Dunfermline, 
1628, M. 15,840; Stair, 2, 6,16; Ersk. 
2, 9, 48, 

5 Supra, § 162. 
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subject, that a widow is entitled to a second mansion or messuage, CHAPTER IV. 
if there is one,! or at least to a third of its annual value2 Houses ~~ — 
let by the proprietor are subject to terce, but it is not clear that 
this rule would apply to a mansion-house.2 Superiorities are not 
subject to terce either in relation to feu-duties or casualties. 
Rights of reversion, of which the case of wadsets has already been 
mentioned, are excepted from terce on the ground that they yield 
no annual profit.2 The same principle has been considered appli- 
cable to patronages.® Coal and other minerals, as being the con- 
sumption of the substance of the estate, and not proper revenue, 
are not subject to the widow’s claims. But though a widow would 
not be entitled to work minerals herself, or to claim a share of the 
profits, it would seem that, as a liferenter, she is entitled to have 
from the workings a supply for her own consumption.’ Terce is 
diminished by heritable securities on which infeftment has 
followed ;& and, where such a security is constituted by an ex facie 
absolute disposition, terce is only due from the reversion, after 
deducting the value of the debts intended to be secured.® 

168. Although service is necessary to give a vested right to Tercer, with- 
terce, so that the profits may be assigned or transmitted to ey the right 
executors,” the widow, without service, has the substantial rights of 2pparency. 
of an heir possessing on apparency. She is entitled to receive the 
fruits of the subjects; her discharges to tenants will be valid to the 
extent of her interest, and no action can be maintained against her 
representatives for repetition in the event of her dying without 
having completed a title! Before service a tercer has no active 
title? The title acquired by service draws back to the date of the 


1 Ersk, 2,9, 48; Bell’s Com. 7thed. dougall v. Macdougall’s Crs., 1801, M. 


56. 

2 The doctrine here stated was con- 
sidered doubtful by the judges who de- 
cided the case of Mead v. Swinton, 1796, 
M. 15,878. 

3 Bell’s Pr. § 1598; Logan v. Gal- 
braith, 1665, M. 15,482. In Menzies v. 
Menzies it was held that the value of 
shootings must be allowed to the widow 
in a locality ; 10 July 1855, 17 D. 1090. 

4 Stair, 2,6,16; Ersk. 2, 9, 49 ; Lam- 
ington v. Lamington, 1628, M. 8240; 
Nisbet v. Nisbet, 24 Feb. 1835, 13 Sh. 
517. In the last case the greater part of 
the estate consisted of feu-duties, but the 
Court refused to admit an exception to the 
rule already established by uncontradicted 
precedents. 

5 Stair, 2, 6,16; Ersk. 2, 9, 49 ; Mac- 


‘*Terce,” App. No. 2. 

6 Stair and Ersk. ut swpra’'; Bell’s Com., 
7th ed. 57. 

7 1 Bell’s Com. 58, 7th ed. 57 ; Laming- 
ton v. Lamington, 1682, M. 8240; Bel- 
shier v. Moffat, 1779, M. 15,863; 1 
Fraser, 621. 

8 1 Bell, Com. 58 ; Campbell v. Camp- 
bell, 1776, 5 Br. Sup. 627. 

® Bell, Com., wt supra; Bartlett v. 
Buchanan, 21 Feb. 1811, F.C. 

10 M‘Leish v. Rennie, 21 Feb. 1826, 
4 Sh. 485 (N.E. 491); Stair, 2, 6, 15; 
Ersk. 2, 9, 55. 

u Fea v. Traill, 1731, M. 16,115; 
M‘Leish v. Rennie, supra, per Lord 
Gillies ; 1 Fraser, 627. 

12 Stair; 2; 6, 153 Hrsk. 2, 9, 50s 
Yeoman vy. Oliphant, 1666, M. 15,848 ; 
Barclay v. Scott, 1675, M. 15,844. 
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cuarrer iv, opening of the succession, and enables the tercer to sue tenants 
for arrears But it is a good defence that these have already been 
paid bona fide to the ese! against whom recourse cannot be lost, 
except by the long negative prescription.’ 
Rights oftercer 169. A widow is entitled to compensation from the heir for her 
ae ee share of the value of lands sold by him before fixing her terce 
heir. lands ;4 and in the event ofa sale after the completion of her right, 
she seems to be entitled to require, either that a third part of the 
price should be invested in such a manner as to secure her liferent 
right,® or to require that her right be made a burden on the pur- 
chaser’s title, which it will be in any event, independently of con- 
vention, unless she joins in the conveyance. A widow suing the 
heir for arrears of terce is entitled to the benefit of the increment 
in the rental or value of the property during the period for 
which she claims,’ but expenditure by the heir in paying off debt 
does not operate in her favour.$ 
Responsibility 170. By two Acts of the Scottish Parliament,? liferenters and 
of tercer fr conjunct fiars were required to find caution that they should not 
Scottish waste or destroy the subject liferented, but deliver it at the termi- 
statutes. : : : : : : 
nation of the liferent in the same situation as when received, sub- 
ject to the usual tear and wear. In case of refusal, liferenters may 
be charged personally to find caution, under pain of the profits being 
confiscated to the King’s use. These statutes have been held to 
apply to the legal liferents; and, in a comparatively recent case,! 
it was found to be incompetent to proceed against a tercer by way 
of an action of damages, or otherwise than under the statutes, for 
waste or mislabouring the lands during her possession. Nor can a 
tercer be compelled to find caution, except upon grounds which 
would have warranted an interdict at common law,—that is, upon 
the allegation of injury already done, and the apprehension of 
further injury." 
Lesser terce. 171. Where a proprietor dies leaving a widow, and terce is 
Mode of com- . : 3 
putation. already payable out of the estate to the widow of a former proprie- 
tor, the second or lesser terce is restricted to a third of the pro- 
T Stair, 2, 6,05 Brsky 12. 19> 50); > 1 Bell, Com. 59. 
Veitch, 1632, M. 16,087 ; A v. B, 1682, 8 Boyd v. Hamilton, 1805, M. 15,874. 
M. 15,842; Fea v. Traill, supra. See also Bartlett v. Buchanan, 21 Feb. 
2 Bankton, 2, 6,15; Wamphray,1669, 1811, F.C. 
2 Br. Sup. 440; Dunfermline vy. Dun- Stair 216m lbs 
fermline, 1628, M. 14,707, 15,840. 8 Balmaghie v. Balmaghie, 1633, M. 
3 Stair, 2, 6, 15; Ersk. 2, 9, 50; 15,842. 
Crighton v. Hamilton, 1532, M. 15,835 ; ® 1491, cap. 25, and 1535, cap. 15 ; see 
Semple v. Crawford, 1625, M. 15,837; LErsk. 2, 9, 59. 
Easthouses v. Hepburn, 1627, M. 15,838 ; 10 Bell vy. Bell, 7 Dec. 1827, 6 Sh. 221. 
M‘Leish v. Rennie, supra. 1 Ralston v. Leitch, 1803, Hume, 293, 


4 Bell v. Halliday, 8 Dec. 1825, 4 Sh, 
285, N.E. 289. 
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perty beneficially possessed by the late proprietor. In other words, 
the value of the first terce is first deducted, and the lesser terce is 
allowed out of the remainder. The liferent right of the second 
tercer is enlarged to a third of the entire estate, in the event of her 
survivance of the first tercer. There is no limit to the number of 
legal liferents which may accrue out of the same estate, but each 
right, as it falls due, amounts to no more than a third of the 
free succession, 


SECTION IV. 
Or CouURTESY. 


172. Courtesy is a legal liferent accruing to the surviving hus- 
band of a proprietrix of heritable estate in Scotland. It consists 
of a liferent of all the heritable estate, not being conquest, in which 
the wife was infeft in fee at the time of her death.2 Instead of 
entering into the inquiries which have engaged the attention of 
authors respecting the origin of courtesy, we shall merely observe 
that the law is the natural result of the opinions of society, which 
are shown to be favourable to the principle of this provision by two 
considerations :—First, that courtesy in practice is never excluded 
by convention, while terce frequently is; secondly, that although 
no such right has been acknowledged by the law in reference to 
moveable estate, it is customary, in settling the property of a 
married lady, to give the husband a liferent of her moveable as well 
as of her heritable estate. A sufficient reason for the law is, that 
it would not be reasonable that a father should be deprived of the 
status and emoluments of a proprietor by his son. That is what is 
meant by the explanation that courtesy is simply an extension of 
the jus maritr. It is not so strictly speaking, because the right 
of courtesy is a proper liferent estate, its continuance is dependent 
upon certain conditions, and the right itself is not co-extensive with 
that of the jus mariti, but is confined to heritage. 

173. To entitle a husband to courtesy, it is essential that a viable 
child shall have been born of the marriage,t who either is at the 


1 Stair 2, 6, 16; Hrsk. 2, 9, 47; 1 
Fraser, 622, and authorities there cited. 

2 Stair, 2; 6, 19; Hrsk. 2, 9, 525 1 
Bankton, 663. The right is by the older 
authors called the courtesy of Scotland in 
contradistinction to the analogous, but 
not identical, rights existing under the 
game name in England and elsewhere. 

3 Ersk. 2,9, 52. Prof. Bell points out, 
1 Com., 7th ed. 59 the distinction between 
the courtesy as an estate in liferent, and 


the jus marit?, which is merely a right to 
the proceeds of the estate, after these have 
fallen due and passed into the condition 
of personalty. 

4 “Stair, 2,6, 19) 2d par.; Ersk. 2,9, 
53; 1 Bell, Com. 60 ; Stewart v. Irvine, 
1632, M. 3112. The test of viability, in 
this as in other cases relative to civil 
rights, is, that the child has been heard 
to cry ; Roberton v. Roberton, 22d Jan. 
1833, 11 Sh, 297. 
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moment of birth, or becomes afterwards, the heir-presumptive to the 
estate. This rule is sometimes expressed by saying that courtesy 
is given, not to the husband of an heiress, but to the father of an 
hen A person who marries an heiress, having a son by a former 
marriage, will therefore not be entitled to courtesy,’ unless the son 
of the first marriage predeceases his mother, or dies without 
having been served heir, survived by a child of the second mar- 
riage? Where the heiress is predeceased by all her children of 
both marriages, the last survivor being of the second marriage, it 
would seem that courtesy is due to the surviving husband, because 
he was at one time in the position of being the father of the heir- 
presumptive, and it is not necessary to the constitution of the 
right of courtesy that the heir should actually inherit. 

174, While, as already stated, the courtesy extends over all 
heritable estate (excepting conquest) in which the proprietrix was 
infeft in fee, the surviving husband has the benefit of her posses- 
sion upon a defective title; and therefore, if the title is reduced 
after the wife’s death upon defects which might have been rectified 
in her lifetime, the husband will still be entitled to his courtesy.* 
Courtesy is due from property held by burgage tenure ® and from feu- 
duties, but apparently it is not due from ee of superiority.® 

175. Courtesy is not due from conquest heritage, or estate which 
the wife acquired by singular title’ but only from estate which 
she inherited as heir of line or provision,’ or which she acquired 
from her ancestor in his lifetime praceptione hereditatis.® The 
origin of this exception is not well ascertained, and no good reason 
can be assigned for it. Courtesy, as well as terce, attaches to 
entailed property if it is not expressly debarred by the entail. 

176, Courtesy vests ipso jure, and does not require any process 


1 Stair and Ersk. ut supra. It was sion in relation to terce; Hamilton v. 


held that the existence of a child legiti- 
mated per subsequens matrimonium gave 
the widow a right to terce notwithstand- 
ing the dissolution of the marriage within 
a year and day ; Crawford's Trs. v, Hart, 
1802, M. 12,698. This ruling, while no 
longer important as regards the right of 
terce, is an authority for giving the hus- 
band his courtesy if the case should ever 
occur of a proprietrix of landed estate 
bringing a child to her husband before 
marriage. 

> Ersk. 2, 9,53; Darleith v. Campbell, 
1702, M. 3118 ; compare Spence v. Durie, 
1610, M. 3111. 

> More’s Notes, 219. 

* This proposition rests upon a deci- 


Boswell, 1716, M. 3117; Robertson, 192, 

> Craig, 2, 22, 48; Stair, 2, 6, 19; 
Ersk. 2, 9, 54; Bell, Pr. § 1606. 

5 Casualties are due to the party in- 
feft as superior, and to him only. The 
decision in the analogous case of heirs- 
portioners appears to be founded on this 
principle. See the case M‘Neight v. 
Lockhart, 30 Nov. 1848, 6 D. 128. 

7 Stair, 2, 6, 19, on jin. ; Ersk. 2, 9, 
54; Hodge v. Fraser, 1740, M. 8119, 
Elch. voce ‘‘ Husband and Wife,” No. 18 ; 
Lawson v. Gilmowr, 1709, M. 3114; 
Paterson v. Ord, 1781, M. 3121. 

8 Stair and Ersk., wt supra. 

® Stair, 2, 6,19 ; Primrose v. Crawford, 
1771, M. ‘‘ Courtesy,” App. No. 1; 
Knight v. Robertson, 1798, M. 8815. 
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to clothe the surviving husband with an active title, or to enable 
him to assign or transmit to executors the rents accruing in his 
lifetime.! During its subsistence the heir is not bound to enter 
with the superior, and is not liable to the casualty of non-entry.2 
By the Married Women’s Property Act, 1881, section 2, it is 
enacted, “ Where a marriage is contracted after the passing of 
this Act, the rents and produce of heritable property in Scotland 
belonging to the wife shall no longer be subject to the jus mariti 
and right of administration of the husband.” To the writer this 
section does not seem to affect courtesy, notwithstanding that this 
right is sometimes treated as an extension of the jus mariti. 

177. Courtesy carried with it the usual rights and privileges 
pertaining to the estate of a liferenter,? including the right to vote 
for a Member of Parliament. The liferenter is liable to find 
caution in terms of the Acts 1491, cap. 25, and 1535, cap. 15, in 
case of reasonable apprehension of injury to the estate by waste 
or dilapidation actually commenced.> The courtesy is liable to be 
diminished not only by the annual charge of heritable debts and 
real burdens, but also by the interest (not the principal) of per- 
sonal debts,® to the same extent to which the estate would be liable 
for such interest if it were in his possession as absolute proprietor. 
The liability is limited to the amount of the rents, and there is 
relief against the wife’s executors, and also against her heir of con- 
quest or successor in estate not subject to the courtesy.’ Courtesy 
does not subject the husband to liability for the wife’s debts or 
obligations, except to the limited extent stated. 


1 Stair, 2, 6, 19; Hrsk. 2, 9, 52. ® See Ersk. 2, 9,55; and see 1 Bell 
2 Craig, 2, 22, 42. Com. 62; Menteith v. Next of Kin, 1717, 
3 Esk. 2, 9, 54. M. 3117. 

4 Knight v. Robinson, 1786, M. 8815. 7 Menteith, ut supra. 

5 


Ersk. 2, 9, 59; supra, § 170. 
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SECTION I. 
PossEssion oN APPARENCY.! 


178, Since the passing of the Conveyancing Act, 1874, which 
vested the heritable estate in right in the heir, the subject of this 
section has become less important. But as service is still necessary 
to give the heir a di¢le to lands and heritages in general, it may be 
convenient to consider what are the rights of an heritable nature 
which were not taken up by service under the feudal system, and 
which, of course, are still vested in the heir in right and title 
without that formality. 

179. The person who, on the opening of a succession by death, 
stands in the relation of nearest heir of the deceased, is denomi- 
nated an apparent heir.2 Prior to the exercise of his privilege of 
obtaining himself served heir (which he may do at any time), the 
heir is said to have the title of apparency, which, as will be seen, 
is a good title of possession, though it does not vest the estate. An 
eldest son is sometimes termed heir-apparent in his father’s life- 
time, because his right of succession cannot be defeated by the 
birth of a nearer heir, but in contemplation of law he is then only 
an heir-presumptive.® 

180. I. Vestep RIGHTS oF AN APPARENT HeErIR.—An_heir- 
apparent acquires, by survivance of his ancestor, a vested right to 
certain descriptions of subjects, and as to the rest, he has a right of 
possession of the nature of a usufructuary interest. 

181. Titles of honour and hereditary offices are said to vest in 


1 It isto be observed that although, for 
convenience, the subject of the rights of 
the heir-apparent is treated in connection 
with intestate succession, the doctrines 
here explained are equally applicable to 
the relations of law arising in the case of 


possession on apparency by an heir of pro- 
vision. 

2 Ersk. 3, 8,54; 1 Bell’s Com., 7th 
ed. 99; ‘Bell’s Pr. § 1677. 

° See, for example, the use of the word 
heir-apparent in the Entail Amendment 
Act, 11 and 12 Vict., cap. 36, § 52. 
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the apparent heir jure sangwinis. They require no service, the right cuaprer v. 
being constituted by survivance of the person last seized! The What subjects 
tenant’s right under a lease or other title of possession vests by ietigtlic eo 
apparency without service, and is transmitted to the heir-at-law service. 
of the apparent heir.2 By the Act for the Registration of Long Tenant's right 
Leases (20 and 21 Vict., cap. 26) provision is made for the com- he ae 
pletion of titles in the persons of heirs to the new description of 
leasehold estate created by the Act, by a form of entry similar to 
that which obtains in relation to feudal subjects. Heirs who have 
been served by general or special service may obtain infeftment 
by recording a notarial instrument (sect. 8), and the same object 
may be accomplished without service, by means of a writ of 
acknowledgment from the proprietor infeft in the subjects, recorded 
in the Register of Sasines. The machinery provided by the Act 
is necessary for the purpose of preserving a record of the title to 
long leases, and securing the rights of purchasers. It is not said 
to be requisite for the purpose of vesting the right in the heir-at- 
law ; and in the absence of express provision on the subject, it 
may be held that the heirs right vested without service. As 
examples of rights which vested by possession on the title of ap- 
parent heir may be mentioned rights deemed heritable, as having 
tractus futuri temporis—e.g., usufructuary interests in personal 
property, pensions, and the like.*? Heirship moveables vested in 
the apparent heir by possession; but if not claimed in his lifetime 
they passed with the estate to the next heir of the person last 
seized. Corporeal moveables, such as books, furniture, or pictures, 
entailed or otherwise settled upon heirs in heritage, and so made 
heritable by destination, vest by possession without service.® 
182. Finally, apparency and possession, without any other title, Rents. 
vest the right to the rents and proceeds of the heritable estate.® 
An heir possessing on apparency, therefore, transmits to his exe- 
cutors his right to arrears of rents, interest on heritable debts and 
on the price of land sold, and other unrecovered proceeds.’ 
183, Udal property in Orkney and Shetland vests in the heir Udal property. 

by survivance without service.$ 

Te Hirska ye Cain bells bre Sy 10/9) 
Cockburn v. Langton’s Crs., 1747, M. 150. 


3 Ersk. ut supra; Bell’s Pr. § 1681. 
As to reversions see Stair, 3, 5, 6, and 


2 Ersk. ut supra ; Rule v. Hume, 1635, 
M. 14,374 ; Boyd v. Sinclair, 1671, M. 
14,375; Hume v. Johnston, 1675, M. 
14,375 ; Campbell v. Cunninghame, 1739, 
M. 14,375; Murdoch v. Murdoch's Trs., 
27 Jan. 1863, 1 Macph. 330. In virtue 
of his title of apparency, the tacksman 
may insist in a removing against pos- 
gessors without a title; Scott v. Baird, 


1754, M. 14,876, 5 Br, Sup. 814, 


Ersk. 3, 8, 77. 

4 Ersk. 3, 8, 77; Bell’s Pr. § 1909. 

5 Veitch v. Young, 1808, M. “ Service 
and Confirmation,” App. No. 4. 

6 Ersk. 8, 8, 58; Bell’s Pr. § 1682; 
Weir v. Drummond, 1664, M. 5244. 

7 Hamilton v. Hamilton, 1767, 2 Pat. 
137, rev. M. 5258, and cases cited infra, 
§ 190 e¢ seq. 

8 This is not distinctly laid down by 
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settlements were required to be vested in right by general service, 
notwithstanding that the feudal title was in trustees And so 
where a beneficiary acquired a vested interest by survivance of the 
period of vesting, and afterwards died without having received a 
conveyance from the trustees. His heirs in that case did not take 
the estate in the character of beneficiaries, but in that of heirs-at- 
law of the party who had the vested right; and that right could 
only be taken out of the hwreditas jacens of the deceased by service. 
The case of Buchanan v. Angus® settled the point, that the right 
of a substitute under an unexecuted trust-deed lapsed by reason of 
his death without connecting himself with the institute by a 
general service; and that decision necessarily ruled the point 
under consideration. 

185. Except as to the special subjects above mentioned, appa- 
rency, even when coupled with possession, did not vest the property 
in right in the heir entitled to the succession. In order to the 
acquisition of a vested and transmissible interest in feudal estate, 
the title by service or entry with the superior was necessary. In 
the event of the death of the heir without completing a title, the 
estate remained in hereditate jacente of the ancestor, and the right 
to take up the estate by service passed to the next heir, who 
was not necessarily the same person as the heir-at-law of the 
apparent heir. 

186. IJ. APPpARENCY AS A TITLE TO FEUDAL SuBJECTS.—Besides 
the substantial right which an apparent heir acquires under the 
Statute of 1874 by survivance of the ancestor, there are certain 
active rights which pertained to him under the feudal law, and 
which the Conveyancing Act apparently leaves untouched. The 
rights of an apparent heir in relation to feudal estate are (1) the 
right of deliberation ; (2) the right of possession, including per- 
ception of the fruits; and (3) the right conferred by the Scottish 
Statute, of bringing the ancestor’s estate to judicial sale for pay- 
ment of debits. These may be considered in their order. 


previous writers; but it is assumed as 
customary law in the cases upon titles 
to this description of property. See 
Beatton v. Gaudie, 2 Feb, 1832, 10 Sh. 
286. 

1 Gordon’s Trs. v. Harper, 4 Dee. 
1821, I.C., and 1 Sh. 185, N.E. 175 ; 
Broughion v. Fraser, 8 March 1832, 10 
Sh. 418 ; Ogilvy v. Ogilvy, 16 Dec. 1817, 
F.C. 

® Buchanan vy. Angus, 15 May 1862, 


4 Macq. 374, affirming, on this point, 
22 D. 979. 

3 In the case of a competition for the 
character of heir, the right of intermediate 
possession is regulated by the Court on 
equitable considerations. A preference is 
given to a person claiming as heir of the 
person last seized in a question with an 
heir whose claim involves a denial of the 
right of the late proprietor. Some weight 


is given to actual possession, In cases 
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187. (1.) In order that the heir might duly consider the ex- cmaprer v. 
pediency of accepting the succession with the burden of responsi- period of deli- 
bility for the ancestor’s debts, he was allowed an interval of one pacar Os 
year, computed from the ancestor’s death termed annus deliberandi, 
during which he was not bound to enter or to respond in any 
action directed against him in the character of heir? except in 
relation to the widow’s provisions? If the apparent heir should 
die in the course of the year, the next heir had a full year from 
the time that his right emerged. The responsibility of heirs 
being now limited to the value of the estate, this right has ceased 
to have any practical value, and it is now provided by statute that 
actions of constitution and adjudication against apparent heirs, 
whether in respect of the ancestor’s or the heir’s debt or obligation, 
may be insisted in after the lapse of six months from the date of 
the defender becoming apparent heir. It was understood that 
actions of adjudication and judicial sale instituted against the 
ancestor might proceed against the heir without waiting the 
expiration of the term of deliberation, to the effect of making the 
estate liable for the ancestor’s debts.® Actions directed against the 
heir himself may apparently be executed, but cannot be brought 
into Court, before the expiration of the semestrial period.’ 

188, The heir may tacitly renounce his right of deliberation by Renunciation 
taking an entry § or by assuming possession during the six months, ji the right of 
in which case he incurs the passive liability appropriate to his title 
of possession.? 

189. As an accessory to his right of deliberation, the apparent gxhibition ad 
heir may bring an action of exhibition ad deliberandum against Celera 
custodiers of the title-deeds, securities, books, or documents of debt 
affecting the estate of the ancestor or the person of his representa- 


where the claims appear to be in pari 
casu as far as regards the right to interim 
possession, the Court will sequestrate the 
estate, but this is a course which the 
Court is always reluctant to adopt. See 
the cases of Campbell v. Campbell (Bread- 
albane Succession), 1 M. 991, 4 Macq. 
711; Earl of Wemyss v. Campbell, 20 
Jan. 1864, 2 M. 461; and Thoms v. 
Thoms, 27 March 1865, 3 M. 776. 

1 Ersk. 3, 8, 54; Bell, Pr. § 1685. 
The period is computed from the date of 
birth in the case of a posthumous heir ; 
Summers v. Simson, 1757, M. 6882. The 
period is not extended by reason of the 
absence of the heir from the country at 
the time the succession opens ; Hender- 
son v. Campbell, 1783, M. 5292. 


2 Ersk. 3, 8, 55 ; Stewart v. Anderson, 
1749, M. 6881. 
3 Pitcairn v. Wallwood, 1702, M. 6876 


4 Stevenson v. Tweedie, 1649, 1 Br. 
Sup. 422. 

> Titles to Land Consolidation Act, 
1868, § 61. 


§ Campbell, 1708, M. 6877. 

7 Summers v. Simson, 1757, M. 6882 ; 
Mackintosh v. Macqueen, 9 July 1829, 7 
Sh. 882. 

8 Edgar v. Halliday, 1624, 1 Br. Sup. 
iY 

9 Hamilton v. Bonar, 1677, M. 6873 ; 
Ferguson v. M‘Gachen, 11 March 1829, 7 
Sh. 580. 


102 


CHAPTER V. 


Active rights 
of an apparent 
heir. 


VESTING OF THE HERITABLE SUCCESSION, 


tive The action may be raised at any time. The deeds required 
must be specified? But, unless in special circumstances, an 
apparent heir could not maintain an action for delivery of the 
title-deeds of the ancestor’s estate prior to the alteration of the 
law effected by the Conveyancing Act, 1874.4 In the case of 
deeds affecting particular estates of the ancestor, the defender’s 
infeftment on an irredeemable conveyance from the pursuer’s 
ancestor constitutes an exclusive title in virtue of which he may 
withhold exhibition of the documents called for.2 Infeftment on a 
decree of adjudication does not constitute an exclusive title until 
the legal has expired, and decree of declarator has been pronounced, 
nor is the heir’s right to demand exhibition excluded by a trust- 
deed or other limited title derived from the ancestor.’ 

190. (2.) An apparent heir may continue his ancestor’s posses- 
sion without a titles and has all the active rights necessary to 
enable him to maintain his possession, except that he cannot 
remove tenants holding on leases from the deceased proprietor,® 
but only those deriving right from himself.° He has a title to 
challenge deeds of the ancestor as executed on deathbed; and it 
would appear that an heir-at-law unentered has also a title to 
institute declaratory actions ? as well as reductions of conveyances 
adverse to his right upon intrinsic nullities or informalities, in 
which respect he is more favoured than an heir of provision, who 
must obtain himself served in the proper character before he can 


be admitted to sue in that character. 


1 Maxwell v. Maxwell, 1675, M. 4009 ; 
Buchanan v. M. of Montrose, 1705, M. 
4010; Crawford v. Crawford, 1714, M. 
3986 ; Spark v. Barclay, 1715, M. 3988 ; 
Adair v. Adair, 1787, M. 3992. 

2 Nisbet v. Whitelaw, 1625, M. 3982 ; 
Macfarlane v. Buchanan, 1779, M. 3991. 

3 Heron v. Heron, 1756, M. 4019. 

4 Smith v. Jackson, 1871, 10 M. 211. 

> D. of Hamilton v. Douglas, 1761, M. 
3966 ; Cathcart v. E. of Cassillis, 1795, M. 
3998, 81 May 1825, 1 W. &S. 240. 

8 Liddell v. Wilson, 19 Dec. 1855, 18 
D. 274; Douglas v. Holmes, 19 July 
1854, 16 D. 1116. 

7 Macfarlane v. Buchanan, 1779, M. 
8991. As to theright of exhibition com- 
petent to an heir or claimant of a title of 
honour, see Lady M. L. Crauford v. 
Campbell, 2 Sh, 737, N.E. 615; 26 May 
1826, 2 W. &S. 440. 

8 Ersk. 3, 8, 58 ; Heron v. M‘Kie, 1741, 
M. 5239 ; Ogilvy v. Reid, 1727, M. 5242. 
But Bell expresses the opinion that a dis- 
ponee under a personal title might in 


certain circumstances be entitled to de- 
mand sequestration of the estate ; 1 Com. 
7th ed. 94. 

® Paton v. Mackintosh, 1757, M. 5278 ; 
Sutherland v. Graham, 1757, M. 5276 ; 
Campbell v. M‘Kellor, 1808, M. ** Remov- 
ing,” App. No. 5 ; Johnstone v. Martin, 
3 March 1816, F.C.; Scott v. Fisher, 2 
Feb. 1832, 10 Sh. 284. See, as to using 
diligence upon a decree obtained by the 
defunct, Mackenzie v. Gillanders, 8 Dec. 
1853, 16 D. 158: 

10 2 Hunter on Landlord and Tenant, 
3d. ed. p. 3. 

1 Graham v. Graham, 1779, M. 3186 ; 
Hailes, 823. 

2 M‘Andrew vy. Reid, 1868, 6 M. 1063, 
and cases there cited. 

13 Rutherford vy. Nisbet’s Tvs. 12 Nov. 
1830, 9 Sh. 8; Cochrane v. Ramsay 
(Murdieston), 11 March 1828, 6 Sh. 751. 

14 Bell, Pr. § 1683; Edmonston v. Ed- 
monston, 1637, M. 16,089. But see 
Graham v. Graham, supra. 
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191. The heir is also entitled, as we have seen, to uplift the rents carrer v. 
and receive the fruits of his ancestor’s estate which he possesses Perception of 
on apparency. And it would seem that the husband of an heiress- 7?’ 
apparent has the right of possession irrespective of her consent, 
and that, in virtue of his right of administration, he may bring an 
action of maills and duties against tenants! though he cannot 
compel his wife to make up a title? The right to the annual 
income of the estate is in the strictest sense a vested interest? 
The heir, or his executor after his death, is therefore entitled to sue 
for arrears of rent, and has the capacity of granting discharges for 
them upon receipt of payment. The apparent heir has also right 
to cut the wood on the estate ; but the right itself, and the benefit 
of any current contracts for silve coedue, are personal, and do not 
pass to his executors.® 
192. (3.) The right of an apparent heir to bring his ancestor’s Apparent 
estate to a judicial ae depends on the provisions “of the Scottish Henle 
Statute (1695, cap. 24), and it ceases to be competent after entry “! se 
by special service. The right is not lost by intromission with the 
estate in virtue of the title of apparency,’ nor by service as heir in 
general cum beneficio mnventarii,s or with a specification.® A deed 
of entail not made real by infeftment does not bar a sale by the 
heir for the entailer’s debts ;1° but, according to Professor Bell, an 
entail completed by infeftment cannot thus be defeated by the heir 
at his own hand," but the creditors may take proceedings against 
the estate at their own instance.” The instance of the apparent 
heir is preferable to that of creditors, and the creditors cannot 
interfere to prevent the heir from exercising his privilege.* On the 


1 Per Lord President Hope in Fer- 
guson v. Cowan, 3 June 1819, reported in 


and Lutherford, 1748, cited there, and in 
2 Bell’s Com. 241. 


a note to 20 D. 662, 663. 

2 Ibid, The case is also reported in 
Hume, p. 222. 

3 1 Bell, Com. 7th ed. 94; Ersk. 3, 8, 
58; Kames’ Law Tracts, No. 5 (p. 178). 

4 Hamilton v. Hamilton, 8 April 1767, 
2 Pat. 137, reversing M. 5253; Stewart 
Nicolson v.. Houston, 1756, M. 5249 ; 
Joass v. Lord Banff, 1765, 5 Br. Sup. 
912. 

51 Bell, Com. 95, citing Zaylor v. 
Veitch, 24 June 1796, Sir Ilay Campbell’s 
Sess. Pap. 

6 2 Bell, Com. 7th ed. 241, citing cases 
noted infra. See the Statute 1695, 
cap. 24. 

7 Blair v. Stewart, 1733, M. 5247. 

8 Blair, petr., 1751, M. 5358, and 
cases of M‘Dowall v. Kelton’s Crs., 1742, 


® Service with specification was intro- 
duced by 10 and 11 Vict., cap. 47, § 25. 

W Mitchell v. Tarbutt, 4 Feb. 1809, F.C. 

1 2 Bell, Com. 242. 

2 By Statute 1681, cap. 17, the Court of 
Session is empowered, ‘‘upon process at 
the instance of any creditor having a real 
right,” to value, sell, and divide the 
proceeds of the sale of estates whereof the 
heritor is notoriously bankrupt. But 
creditors are not entitled like apparent 
heirs to bring the estate to sale irre- 
spective of insolvency, and if the heir 
declines to sell they can only attach the 
estate by adjudication. 

13 Belshier’s Crs. v. His Apparent Heir, 
1776, 5 Br. Sup. 561. 

14 Hamilton's Crs., 1749, M. 13,323. 
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death of one apparent heir the action may be insisted in by the 
next heir, if he remain unentered.} ; 

193. After service and infeftment it was held that, in place of 
the statutory procedure, the heir might bring an action of valua- 
tion, concluding that, on payment of the value, he should be free of 
the representation. If, however, the creditors objected, they 
might insist on having the estate distributed under an action of 
ranking and sale at their instance Professor Bell lays down that 
an apparent heir may dispose of the estate by a voluntary sale, if 
he is not interdicted by creditors ;? it would be necessary that he 
should complete his title in order to be able to give a valid title to 
a purchaser. 

194. A process of sale by an apparent heir does not infer a 
passive title;4 and in a case where an heir had renounced the 
succession in the proceedings in a prior action of constitution 
instituted against him, it was held that he had not thereby dis- 
qualified himself from instituting an action of judicial sale under 
the statute.® 

195. Possession on apparency renders the heir universally 
- liable for the debts of his ancestor, as in the case of possession on 
an unlimited title® The estate also is liable for the ancestor’s 
obligations, and may be adjudged as in hwreditate jacente by the 
ancestor’s creditors,’ who, of course, have a preferential right in a 
question with the creditors of the apparent heirs The reversionary 
estate, however, may be attached for the debts of the apparent 
heir, provided the decree is obtained in his lifetime ;® but if the 
heir died unentered, before decree of adjudication was obtained, 
the estate passed to the next heir of the person last entered, who 
was under no obligation to represent the apparent heir.!° This 
consequence of the feudal law of succession was mitigated by the 
provisions of the Scottish Statute 1695, cap. 24, by which a person 
passing over an apparent heir, who was three years in possession, 


1 Anonymous case, reported by El- 
chies, ‘‘ Ranking and Sale,” No. 22. 

° 2 Bell, Com. 7th ed. 241, citing case 
of Kingsgrange ; Ersk. 8, 8, 69. 

3 Bell, Com., ut supra. 

4 Stat. 1695, c. 24, 2 Bell, Com. 242. 

> Smith v. Harris, 8 Mar. 1854, 16 D. 
727. See the exposition of the subject of 
judicial sale for behoof of creditors by 
Prof. Bell, in 2 Com. p. 230 et seq., to 
which frequent reference has already been 
made. 

§ Stair, 3, 6,6; Ersk. 3, 8, 82; Bell, 
Pr. $1919. On the subject of the passive 


liability of heirs, including the liability of 
the estate for the deeds of an heir three 
years in possession, see Chapter LXIX. 

7 Stat. 1540, cap. 106, explained by 
Bell, 1 Com. 749, 

8 Stat. 1661, cap. 24, explained by 
Bell, 1 Com. 7th ed. 765 et seq. 

® Stat. 1621, cap. 27, as modified by 
1661, cap. 24; 1 Bell, Com. 748 and 765. 

© This is a necessary consequence of 
the doctrine that the property does not 
vest in the heir without a written title ; 
as to which see the next division of this 
section. 
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and entering as heir to a remoter ancestor, became liable for the cuaprer v. 
debts of the apparent heir to the extent of the value of the estate. 


SECTION II. 
SERVICE OF Hetrrs-at-LAW AND VESTING UNDER THE STATUTE. 


196. Subject to the exceptions noticed in treating of apparency, Personal rights 
heritable estate possessed by the ancestor on a personal title {toy emg 
vested in the heir by general service only, and heritable estate by infeftment. 
in which the ancestor died infeft vested in the heir only by infeft- 
ment, which might proceed either upon a special service or upon a 
precept or writ of clare constat from the superior. Estate to which 
the heir had not obtained a vested right was said to be in hereditate 
jacente of the deceased, and the purpose of a service was said to be 
the transmission of the estate from the ancestor to the heir, or the 
vesting of the succession.? Since the publication of the last 
edition of this work a fundamental change has been made in this 
part of the law of succession by the Conveyancing (Scotland) Act, 
1874, sections 9, 10, and 13. By section 9 “ A personal right to 
every estate in land descendible to heirs shall, without service or 
other procedure, vest or be held to have vested in the heir entitled 
to succeed thereto, by his survivance of the person to whom he is 
entitled to succeed, whether such person shall have died before or 
after the commencement of this Act, provided the heir shall be alive 
at the date of the commencement of this Act, if such person shall 
have died before that date, and such personal right shall, sub- 
ject to the provisions of this Act, be of the like nature and be 
attended with the like consequences, and be transmissible in the 
same manner as a personal right to land under an unfeudalised 
conveyance, according to the existing law and practice.” By the 
10th section a form of procedure is provided whereby on a petition 
to the Sheriff setting forth the facts and deducing the right of the 
person applying for an entry from that of the person last infeft, a 
decree may be obtained equivalent to a decree of service, which 
shall vest the applicant in the lands or estate claimed. By the 
13th section the right so obtained is reducible within twenty years 
after infeftment on such grounds and under such conditions as 


1 See Prof. Bell’s observations on this 
branch of the Act, 1695, cap. 24, in 1 
Com. 708 ; also Chapter LXIX., infra, 

2 Stair, 3, 5, 25 et seg. ; 4, 3,5; Hrsk. 
3, 8, 59 et seg. ; Bell, Pr. § 1817 et seg. ; 
Menzies’ Conveyancing, 792 et seq. ; Shaw’s 
Bell, 1034 et seg. Ithas been thought un- 


necessary for the purposes of this treatise 
to enter upon the discussion of the forms 
of service according to the old procedure 
under brieves retourable to Chancery, as 
the subject is fully treated in the works 
above cited. 
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would be applicable to a reduction of a proper decree of service. 
- The consideration of the procedure under these clauses dies not 
full within the scope of this work. 

197. A married woman could not be compelled by her husband 
to make up a title by service to heritable estate to which she has 
succeeded, though the effect of her refusal was to deprive him of 
the courtesy in the event of his survivance.t 

198. The completion of a title by service as heir-at-law (followed 
by infeftment in the case of special service) gives the heir an 
indefeasible title to all estate included under it which belonged to 
the ancestor at the time of his death, provided the person serving 
is really entitled to the character of heir. An heir cannot be dis- 
possessed, nor can his title be set aside in consequence of the 
subsequent birth of an heir nearer in blood to the ancestor than 
himself. In the case of Grant v. Grant’s Trustees? a father suc- 
ceeded and served heir to his only son (there being no nearer heir 
in utero); after an interval of two years a daughter was born to 
him, who, according to the rules of heritable succession, was the 
nearest heir of her brother, and might have taken up the succession 
had it been open. The Court refused to sustain a reduction of the 
service at the instance of the daughter, being of opinion that the 
precedents relative to service as heir of provision were not applic- 
able to cases of legal succession. It was admitted on all hands 
that the father’s service would have been bad if there had been a 
child i utero when the succession opened ; and it may be assumed 
that in the case in question the father could not have served heir 
to his son after the birth of his daughter. But it is evident that 
under the new principle of law introduced by the Act of 1874 this 
question may arise under altered conditions. 

199, I. VestinG or PersonaL Ricurs.—General service is an 
actus legitumus, by means of which the character or relation of heir- 
at-law is judicially established,? and the heritable estate of the 
ancestor, so far as standing on personal titles, vested in the person 
of that heir.* With respect to heritable rights not requiring infeft- 
ment, the heir’s title is completed by general service. With re- 
spect to feudal estate in which the ancestor was not infeft, general 
service is equivalent to an assignation of the personal title, and 


1 Ferguson v. Cowan, 3 June 1819, _ relation to vesting by service as heir of 


Hume, 222 ; also Lord President Hope’s 
notes, cited 20 D. p. 662. 

2 Grant v. Grant's Trs., 2 Dec. 1859, 
DZADY, 133% 

3 Tt will be observed that we treat in 
this section of service as a means of vest- 
ing intestate succession only. The law in 


provision differs in some important parti- 
culars from that of vesting in relation to 
intestacy. It is considered infra, Chap- 
ter XXX, 

4 Stair, 3, 5, 25; 
Pr. § 1848. 


Ersk. 3, 8, 63; Bell, 
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enables the heir to take infeftment upon the ancestor’s unrecorded cuaprer v. 
conveyance, or, where infeftment is not taken, to transmit the 
personal right to heirs or assignees. A general service is also a title 

to the heir to reduce infeftments prejudicial to his right. 

200. General service is now obtained under the provisions of Procedure for 
the Titles to Land Act, 1868, re-enacting the clauses of the Service obisiie 600s 
of Heirs Act, 10 and 11 Vict., cap. 47, by petition to the Sheriff of 
the district within which the ancestor died domiciled, or to the 
Sheriff of Chancery, and in all cases to the latter where the ancestor 
was not domiciled in Scotland. The petition must be published 
within the county of the ancestor’s domicile, or edictally. The 
petitioner must aver and prove the death of the ancestor, the date 
at or about which the death took place, and the propinquity of the 
petitioner. Where the service is unopposed, evidence on these 
points is adduced before the Sheriff ex parte, who, if satisfied, pro- 
nounces a decree serving the petitioner as nearest and lawful heir 
in general. The petition and decree are then transmitted to the 
Chancery record, an extract from which constitutes the title of 
service. 

201. No person is entitled to oppose a general service except on 
the ground that he himself is already served, or is entitled to be 
served heir in the character alleged,? and in practice objections to 
a service can seldom be effectually maintained except in the form 
of a competing petition? In cases of competition for service, 
either of the parties, at any time before proof is begun in the in- 
ferior court, may appeal the cause for the purpose of trial by jury 
in the Court of Session; or, if the proof proceeds before the 
Sheriff, the cause may be appealed to the Court of Session after 
judgment in the Sheriff Court. A general service is subject to 
reduction within the period of the vicennial prescription of services 
at the instance of any person claiming the character of nearest heir 
in general! In an action of reduction of a service, the primary 
question is the title, or, in other words, the propinquity of the 
pursuer of the reduction.® The defender has the advantage of a 


Objections to 
general service 
and title to 
reduce. 


1 Horn v. Stevenson, 1746, M. 16,117; 
Carmichael v. Carmichael, 15 Nov. 1810, 
F.C. Where there has been a prior ser- 
vice, a second service is incompetent, and, 
from the necessity of the case, it is not 
required as a title to sue (myra, § 202). 

2 Aitchison v. Artchison, 7 March 1829, 
7 Sh. 558, 

3 Forbes v. Hunter, 3 July 1810, F.C.; 
Cochran v. Ramsay, 1 Sh. 91, N.E. 92; 
4W.& S. 128; Graham v. Graham, 23 
Nov. 1850, 13 D. 125. 


4 Accordingly, the issue in such cases 
is, whether the pursuer is nearest and 
lawful heir in general of A. B.; Wellox 
v. Farrel, 18 July 1846, 8 D. 1226; 
M‘Lean v. M‘Lean, 28 Feb. 1849, 11 D. 
880. 

5 Accordingly, the propinquity of the 
pursuer ought to be set forth in the issues ; 
Macgillivray v. Souter, 21 Dec. 1860, 23 
D. 212. 
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subsisting judgment in his favour ; and, although he may not be in 
fact the nearest heir,—although he is not even so near as his com- 
petitor, he may successfully defend the action by showing that 
there is a nearer heir in existence than the pursuer of the action 
of reduction." 

202. A second general service is not competent until the first 
is reduced2 It was formerly supposed that the pursuer of a 
reduction of a service must obtain himself served heir in general to 
give him a title to sue. But by the decision of the House of Lords 
in Cochran v. Ramsay, the law was settled in an opposite sense. A 
second service may be produced on the mere production of a sub- 
sisting and ex facie valid prior service. As a consequence of this 
rule, it is now held that no written title is required to enable a 
competing heir to pursue a reduction of a service.® As already 
explained,® he must prove his title in the process of reduction if it is 
disputed ; and if he is successful in reducing the subsisting service, 
he may then obtain himself served heir for the purpose of vesting 
the succession in his person, and, if necessary, challenging an 


adverse title.” 


1 Such at least has been the under- 
standing of the profession, as it is clearly 
the logical result of the form in which 
the issue is put to the jury. According 
to the rubric of the report of Miller v. 
M‘Donald, 21 June 1885, 17 D. 9738, the 
doctrine in question was denied in that 
case, The report itself is very meagre 
and scarcely intelligible. 

2 Cochran v. Ramsay (Murdieston case), 
11 March 1828, 4 W. & S. 128; Young 
v. Leith, 16 Jan. 1844,6 D. 370; Macara 
v. Wilson, 15 Feb. 1848, 10 D. 707. 

3 4W.&S. 128. 

4 Young v. Leith, 6 D. 370. But see 
Wilson v. Whicker, 26 June 1852, 14 D. 
919, where mutual reductions were sent 
to trial together, 

> Rutherford v. Nisbet's Trs., 12 Nov. 
1830, 9 Sh. 3; Wilson v. Gilchrist's Trs., 
11 Feb. 1851, 13 D. 6386. 

6 Wilson vy. Gilchrist’s Trs., supra. 

7 We extract from the opinion of Lord 
President Inglis in the case of The Officers 
of State v. Alewander (25 March 1866, 4 
M. 741, 745), some instructive observa- 
tions on the theory of the establishment 
of claims of propinquity :—“ It is a well- 
known principle of the law of heritable 
succession in Scotland, that a person who 
is entitled jure sanguinis to take up the 
heritable succession of a person deceased, 


may do so at any time, provided he is not 
anticipated by somebody else acquiring 
a right in the meantime, and having the 
right fortified by prescription. No lapse 
of time will prevent any person from 
asserting his jus sanguinis, and taking up 
the succession to a man who died two or 
three hundred years ago. . Aman 
procures a brieve for serving himself heir 
in special to his ancestur, and he fails in 
establishing his propinquity, and the court 
of service refuses to serve him. That is 
not res judicata ; he may purchase another 
brieve, and a third brieve, and twenty 
brieves in succession, and may fail in all 
the nineteen, and succeed in the twentieth. 
In like manner, he may obtain himself 
served upon what turns out to be insuffi- 
cent evidence, and a competitor challenges 
his service, and has it reduced. Still, 
even although in the process of reduction 
additional evidence is led and issue is 
joined between the parties in this Court, 
the decree of reduction is not es judicata. 
The claimant may still sue out another 
brieve of service, and try his case again. 

If both parties take out brieves, 
and these brieves come up as competing 
brieves by advocation, then a full and 
complete trial of the case will no doubt 
be had between the parties, and probably 
the result of such a decision as that would 
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203. At common law an heir in general was subject to a cnaprer af 
universal responsibility for the debts aaa obligations of his ancestor gervice cum 
without limitation to the value of the succession.!. By the Act ee 
1695, cap. 24, which is founded on the Civil Law and on equitable 
grounds, the obligation was modified to the effect of enabling the 
heir to serve cum beneficio inventarti, and thereby to limit his 
responsibility to the value of the estate. By this Act it was pro- 
vided that, on following out certain proceedings directed to the 
object of ascertaining the true value of the succession, the heir’s 
responsibility should be limited to the value of the heritage given 
up in the inventory. ' 

204. Under the procedure introduced by the Service of Heirs Limitation of 
Act, and incorporated with the Titles to Land Act, 1868, it was perrtlnte 
made competent to apply for a general service, the effect of which 
is to be limited to lands or other heritages embraced in a particular 
specification thereof annexed to the petition; but this form of 
service is superseded by the Conveyancing Act, 1874, section 12, 
according to which heirs are not lable in any case beyond the 
value of the estate to which they succeed. 

205. II. Vestine or Reat Ricuts.—For the purpose of vesting Entry of heirs 
the right to estate in which the ancestor died infeft, the heir may Sere : 
either proceed by way of special service, the extract of which is °"s“: 
now a warrant for infeftment,” or he may at once obtain infeftment 
upon an entry from the superior under a writ (formerly a precept) 
of clare constat. The writ of clare constat, as it name implies, is 
a form of entry properly applicable to cases of undisputed succes- 
sion, by which the superior acknowledges the grantee to be the heir 
entitled to succeed to the lands described in the writ. Under the 
old forms the writ contained a precept of sasine for infefting the 
heir in the lands. Superiors were not bound at common law to 
grant an entry by clare constat, but under the Titles to Lands Act, 

1868, section 101,4 they are bound to do so on production of the 
last charter, together with a decree of general or special service 
establishing the propinquity of the heir. An entry by clare constat 
is invalid if granted by a superior who is not himseif duly entered ; ® 


Where the 


be to constitute a ves judicata; but I know 
of no other way in which the thing can 
be brought to a final conclusion except 
in that form.” In accordance with these 
views, it was found to be incompetent to 
bring a declarator that another person is 
not the heir of the deceased. 

1 } Bell’s Com, 7th ed. 703-4. 

210 and 11 Vict., cap. 47, § 21, as 
modified by the Titles to Lands Acts. 

8 Ersk. 3, 8, 71; Bell, Pr. § 1817 et 


seq. ; Shaw’s Bell, p. 1034. 
immediate heir has died without taking 
up the succession, the next heir ought to 
enter by service ; Bell, Pr. § 1819; 
Menzies, Convey. 3d ed. 805. And see 
Landales v. Landale, 1752, M. 14,465 ; 
and Finlay v. Morgan, 1770, M. 14,480. 

4 32 and 33 Vict., cap. 116, § 101. 

5 Dickson v. Syme, 1801, M. “ Tailzie,” 
App. No. 7. 
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but it may be paidaten by accretion, if the superior obtain infeft- 
“ment in the lifetime of the grantee! Writs of clare constat are 
effectual during the lifetime of the grantee, notwithstanding the 
death of the superior,? but are not assignable ;* and if the grantee 
die uninfeft, that is, without recording the writ in the Register of 
Sasines, he is held to be unentered, and the estate does not pass to 
his heirs. Entry by clare constat is only a title to the specific 
estate,‘ it only implies passive representation to the extent of the 
value of the estate,® and it is not protected from challenge by the 
vicennial prescription.® 

_ 206. Special service is a judicial proceeding for establishing the 
right of inheritance in relation to estate in which the ancestor died 
infeft. The procedure under the Service of Heirs Act (now the 
Titles to Land Act, 1868) is similar to that required in the case 
of petitions for general service, with this difference, that as the 
object is to obtain infeftment, the lands or heritages must be 
specified in the petition and decree. Under the Titles to Land 
Act, 1868, infeftment may be taken either by recording the decree 
itself (mn which a precept of sasine is not now necessary), or by 
recording a writ of clare constat from the superior, proceeding on 
the narrative of the decree. The right of property does not vest 
until infeftment is taken.’ The declaration in the Service of Heirs 
Act (incorporated in the Titles to Land Act, 1868, section 46) to 
the effect that a decree of special service should be equivalent to a 
disposition and assignation from the ancestor, appears to have 
been intended to save the right of the heir dying before infeft- 
ment® But it was held by a unanimous judgment of the First 
Division of the Court that the decree is equivalent to a disposition 
only for the purpose of enabling the heir to obtain infeftment, but 
not to the effect of vesting any right before infeftment is taken.® 
A special service implies a general one in the same character and 
to the same lands, and will therefore be available for completing a 
title by notarial instrument in the event of the ancestor’s infeft- 
ment proving defective or informal.?° 


1 Stair, 2, 8, 1; Hrsk. 2, 7, 3; 1 Bell, 
Com. 7th ed. 737. 

2 32 and 33 Vict., cap. 116, § 108. 

3 Precepts of clare constat are excepted 
from the provisions of the Act 1693, cap. 
35, by which other warrants of infeftment 
were made transferable. 

4 Ersk. 3, 8, 71; Bell, Pr. § 1823. 

> Bell, Pr. § 1023; Farmer v. Elder, 
1683, M. 14,003; Rosebery v. Primrose’s 
Exrs., 1766, 5 Br. Sup. 926. But see 
Hirskwosn Oye (ile 


6 Ersk. ut supra. The Act establish- 


ing the vicennial prescription of retours 
(1617, cap. 18) does not apply to entries 
by clare constat. 

7 Wrsky) 3,0) 78; belly Press iced, 
847. 

8 Per Lord Curriehill in Moreton’s Ts. 
v. Moreton, 16 D. 1110, note. 

® Moreton’s Trs. v. Moreton, 19 July 
1854, 16 D. 1108. 

10 At common law a special service was 
held to import a general one in the same 
character for all purposes. 
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207. Petitions for special service may be opposed by competing cuarren v. 
claimants, and also by disponees of the ancestor if infeft; for a Defences to _ 
recorded disposition is an exclusive title to the subjects.! ries ane 
the old law possession on a disposition, without procuratory or pre- te reduce, 
cept of sasine, could not be used to exclude a special service ;2 
and the disponee could only attack the heir’s title indirectly by 
bringing an action to compel him to convey, called an action of 
constitution, which was followed by a separate action (in modern 
practice combined with the first action) for adjudication in imple- 
ment.? A disponee would not now be required to oppose an 
application for special service, as he has it in his power instantly 
to put his disposition on record, or to expede a notarial instrument 
upon it if it is a general conveyance, and thereby to acquire a 
public title exclusive of that of the heir-at-law and his assignees. 
Applications for special service may be appealed, and decrees 
brought under reduction, in the same manner as in the case of 
general service; and a subsisting decree of special service is an 
absolute bar to the granting of a service, whether special or general, 
to a different individual in the same character.t. The impediment 
may, as already seen, be removed by an action of reduction, to the 
successful prosecution of which the establishment of a title prefer- 
able to all others is a necessary condition.® 

208. The entry of heirs by adjudication on a trust bond is some- Tentative title 
times resorted to as a tentative title for the purpose of challenging PY *dudica 
an adverse right without incurring passive representation.® It bond. 
need never be resorted to where a title can be made up by general 
service ; for it was decided under the old law that general service 
did not infer passive representation, unless the estate passed.’ And 
now passive representation in virtue of a legal title is in all cases 
limited to the value of the estate. Cee to Professor Bell, the Form of pro- 
heir grants a bond for a sum above the value of the estate’ On ctu therein. 
this bond the creditor proceeds to adjudge the estate in implement, 

1 This appears from the nature of the 8 Bell, Pr. § 1859. By Act of Sede- 
inquiry in the old form of service, as to runt, 28 Feb, 1662, confirmed by Statute 
which see Ersk. 3, 8, 67; butthe service 1695, cap. 24, intromission on this title 
is not excluded by a disposition to another infers passive representation, correcting 


party on which infeftment has not been the doctrine laid down in Glendonwyn v. 
taken; Suttie v. D. of Gordon, 1733, M. E. of Nithsdale, 1662, M. 9738 and 9741. 


14,457 ; Douglas v. D. of Hamilton, 1761, ’ E. of Fyfe v. Duff, 7 March 1828, 6 
M. 14, ‘457, See Catton v. Mackenzie, Sh. 698, and anthorities there cited. 
1870, 8 M. 713 and 1049. 8 A deed in trust for reconveyance does 
2 Cases of Suttie and Douglas, supra. not afford a good ground for the comple- 
3 Firsk. 2, 12, 50; 1 Bell, Com. 7th tion of a tentative title, because the 
ed, 783. granter is not thereby divested of his 
4 Cochran v. Ramsay, 11 March 1828, — radical title to the estate ; Dunlop v. 
4 W. &S. 128. Cochrane, 31 March 1824, 2 Sh. (Ap. Ca.) 


5 Supra, § 201. 115, Would a trust for sale be sufficient? 
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and, having camel eal his title, is in a position to reduce the 
~ adverse ale. If the action is successful, the bond and decree of 
adjudication are conveyed to the heir, in whose person the debt is 
extinguished confusione.* 

209. In connection with the subject of apparency, the questions 
that have arisen in relation to the vesting of long leases, and the 
vesting of beneficial interests under unexecuted trust-deeds in the 
person of the beneficiary’s heir-at-law, have already been noticed. 
In the former case service does not appear to be necessary to vest 
the right; in the latter case it was necessary under the common 
law.” 


SECTION III. 
VESTING OF TERCE AND COURTESY IN RIGHT AND IN TITLE. 


210. The right to terce, like the heritable succession itself, 
accrues by survivance, but service is necessary to vest an assignable 
interest. A tercer unserved has not even the rights of an apparent 
heir in relation to her liferent interest. She may receive payment 
of her third of the rents, but is unable to use diligence against 
tenants or possessors.? Without service the right to unrecovered 
arrears does not transmit to the widow’s representatives. The 
9th section of the Conveyancing Act, 1874, which vests without 
service rights “descendible to heirs,’ would appear not to con- 
template the case of the widow’s right to arrears of rents covered by 
her terce. 

211. The terce also accrues by the dissolution of the marriage 
by divorce on the ground of adultery or desertion by the husband.® 
The right acquired by the service of a tercer is of the nature of a 
personal right to heritable estate. A real right may be acquired by 
the process of kenning, or by a voluntary partition, usually carried 
out through the medium of a submission. 

212. I. ACQUISITION OF A VESTED RIGHT BY SERVICE.—Service 
of a tercer still proceeds under the ancient form of process, com- 
mencing with a brieve from Chancery. The brieve® is in general 


S For the form of the brieve and de- 
tails of procedure under it, reference is 
made to Stair, 4, 8, 11; and 1 Jurid. 


1 Bell, Pr., ut supra. 
2 Supra, § 181. 
3 Ersk. 2, 9, 50; Yoemanv. Oliphant, 


1666, M. 15,848 ; Barclay v. Scott, 1675, 
M. 15,844. 

* M‘Leish v. Rennie, 21 Feb. 1826, 4 
Sh. 485, N.E. 491. As to the necessity 
of service to vest the right, see Stair, 2, 6, 
15; Ersk. 2, 9,55; and contra, Bankton, 
vol. i. p. 661. 

5 Supra, § 159. 


Styles, 4th ed. p. 325, and Stat. 1503, cap. 
94. The case of Craik v. Penny, 1891, 
19 R. 339, furnishes an example of this 
somewhat unusual form of process. In 
this case it was held that the heir could 
not claim a sist from the Sheriff on the 
ground either that the validity of the 
Marriage was in question, or that the 
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terms, and is addressed to the Sheriff of the county where the cnaprer v. 
lands lie, or to the Sheriff of Edinburgh if the landsare in different ~~ 
counties! The procedure is regulated by the Statute 1503, cap. 

94. The questions remitted to the assize are, Whether the claim- 

ant was lawfully married ? and Whether her husband died last vest 

and seised in the fee of the lands? The widow presents a claim 

affirming her marriage, and specifying the lands. With refer- 

ence to the first point, it is declared by Statute® that the applicant 

is entitled to be served if the alleged marriage was not challenged 

in the lifetime of the deceased, and if the applicant was habit 

and repute his lawful wife, though the heir should offer to prove 

that she was not lawfully married. In practice it is held that 

the assize are not entitled to judge of this question; the heir 

must bring an action before the Consistorial Court, now the Court 

of Session.4 

213. Upon the second point, the jury must be satisfied that the Questions as to 
deceased proprietor was infeft in the lands mentioned in the claim, BY2*""s 
the best evidence of which is the production of the sasine or regis- 
tered disposition, or an extract from the record.’ It has been seen 
that a proprietor is not divested by the execution of a trust for 
creditors, or for purposes which do not exhaust the estate, or by a 
deed in which his liferent is reserved together with a power of 
disposal of the fee, and that his radical right is sufficient to 
support a claim of terce.6 In such cases, accordingly, the right to 
terce is founded not on the infeftment upon the qualified con- 
veyance, but on the infeftment which preceded it, and which con- 
stituted the granter’s title. The subject from which it is claimed 
is the value of the heir’s reversionary interest." 

214, The judgment of the Sheriff, interponing his authority to Judgment and 
the verdict upon the brieve, is the tercer’s title. It is not’ retour- Bi offre: 
able to Chancery, and cannot be brought under review by advoca- 
tion after verdict. In a reduction the pursuer must take an 
issue upon the points involved in his allegations;? and where 
these relate to the state of the ancestor’s title, he must prove not 


widow had accepted a conventional pro- 
vision secured over lands in a foreign 
country. Opinions were expressed to 
the effect that the special rules as to 
advocations and appeals in services are 
inapplicable, and that in a process of 
service of a tercer the proceedings may 
be appealed to the Court of Session at any 
stage of the cause. 
1 1 and 2 Geo. Iv., cap. 38, § 11. 
2 1 Jurid. Styles, 4th ed. p. 326. 
3 1503, cap. 77. 
VOL. I, 


4 Ersk. 2, 9, 50. 

5 Stair, 4, 8, 11; Erskine and Fraser, 
wt supra, 

6 Supra, § 162. 

7 Belshier v. Moffat, 1779, M. 15,863 ; 
Bartlett v. Buchanan, 21 Feb. 1811, F.C. 

8 Stair, 4, 8, 17, and 18. See also 
Cathcart v. Rocheid, 1772, M. 7663, and 
M‘Neight v. Lockhart, 30 Nov. 18438, 6 
D. 139, per Lord Justice-Clerk Hope. 

9 Paxton v. Paxton, 13 June 1840, 2 
D, 1102. 

H 
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only that the title was informal, but that the defects were such as 
could not be rectified in the ancestor’s lifetime." 

215. Service vests in the widow a pro indiviso usufructuary in- 
terest in the estate to the extent of her third.2 Service vests the 
right to arrears, which may be recovered from the tenants, or from 
the heir if he has received them. The tercer’s rights commence 
at the same time as the heir’s,> and her means of enforcing pay- 
ment by action and diligence are the same,° except that, as her 
right is subordinate to that of the heir, she has not the power of 
removing tenants, nor can she interfere with the exercise of that 
power on the part of the heir.’ 

216, II. Acqursrrion or A Reat Riaut sy Kenninc.—After 
service as a tercer, the widow is entitled to have her pro indiviso 
usufructuary interest divided. This is accomplished under an old 
form of process called kenning to the terce, which differs in its pro- 
cedure from an ordinary process of division. The Sheriff, or a 
valuator selected by the parties, proceeds to the ground, and after 
determining by lot whether the division shall be commenced “ by 
the sun or the shade,” he sets off the first two acres for the heir, 
and the third for the widow, and so on till the whole terceable 
estate is divided.® Indivisible subjects, as houses, pasturages, and 
other servitudes and heritable debts, are not divided in modern 


‘practice, but one-third of the annual rent or value is given to the 


widow. 


1 Rose v. Fraser, 1790, M. ‘‘'Terce,”’ 
App. No. 1; Campbell v. Brown, 17 Feb. 
1829, 1 Jurist, 83; and see Hamilton 
v. Boswell, 1716, M. 8117; affirmed, 
Roberts, 346. 

2 1 Bell, Com. 7th ed. 58; Stair and 
Erskine, infra. 

S Stair) (25) 6,5 Vos Birslcn 259) bis 
M‘Leish v. Rennie, 21 Feb. 1826, 4 Sh. 
485, N.E. 491. 

4 Crighton v. Hamilton, 1532, M. 
15,835 5; Semple v. Crawford, 1625, M. 
15,837 ; Hasthouses v. Hepburn, 1627, M. 
15,838, and authorities in preceding note. 

5 Belshier v. Moffat, 1777, M. 15,868 ; 
Easthouses v. Hepburn, supra. 

§ Veitch, 1632, M. 16,087; A v. B, 
16382, M. 15,842; Fea v. Trail, 1731, 
M. 16,115. 

7 Barclay v. Scott, 1675, M. 15,844. 

8 Lord Fraser (vol. i. p. 624 of original 
edition), not without support from pre- 
vious authorities, distinguishes the rights 
acquired by service and kenning respec- 
tively as jus ad rem and jus in re. But, 


The valuation being certified to the Court in writing, the 


in substance, the widow’s right is as real 
before division as after. She may compel 
tenants to pay to herself, and may per- 
sonally use unlet subjects. Kenning is, 
in substance, merely a process of division 
of estate previously held pro indiviso. 

9 Stair, 2, 6, 14, and 15; Ersk. 2, 9, 
50. The authority of these authors is in 
favour of a more convenient mode of 
division, ¢.g., by dividing the whole estate 
into three portions, or assigning alternate 
subjects to the heir and the widow. In 
practice this is done under a submission 
to a person accustomed to value lands. 
The parties may then execute a deed of 
division ; but it is understood that the 
possession of the widow upon the title of 
her service and decree of division is suffi- 
cient to give her a real security over the 
rents. See Boyd v. Hamilton, 1805, M. 
15,874. 

10 Bell, Pr. § 1602; Mackenzie, 1628, 
M. 15,838; Logan v. Galbraith, 1665, 
M. 15,842, 1 Br. Sup. 507, 
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Sheriff interpones his authority, and afterwards proceeds to the omaprer y. 
lands and gives personally, or by a mandatory, symbolical posses- 
sion of the terce lands by delivery of earth and stone of the 
ground. The title is completed by an instrument of possession, 
which does not enter the Register of Sasines.2 

217. The powers of a tercer, served and kenned, are those of a Rights ofa 
liferenter by constitution. She has the right of occupation, and tow xeune* 
the powers of letting the terce lands and removing tenants? She 
is, therefore, under the same obligations as an ordinary liferenter 4 
to use the subject salva ret substantia, and to refrain from waste 
or dilapidation. During her possession the terce lands cannot be 
alienated except under reservation of her liferent, or upon such 
terms as she may agree to.® 

218, III. VesTING or CourtTEsy.—Courtesy vests by the hus- Courtesy vests 
band’s survivance of hig wife, and requires no service or other PY Possession. 
proceeding either to vest the usufructuary interest or to give an 
active title® It is said to be an extension or prolongation of the 
husband’s jus mariti and right of administration ; but although the 
nature of the right is similar, if not identical, the subjects over 
which it extends are less extensive, for, as we have already seen, 
courtesy does not extend to conquest. 

219. It has been laid down,’ on the authority of an ancient Right to levy 
decision, that the right of courtesy, like the jus mariti, only vests ™™*™* % re" 
a title to the fruits of the estate after they have been actually 
received, and that the right to unlevied rents, &c. does not trans- 
mit to executors. The case referred to, as Lord Fraser observes, 
was really decided on the plea of bona fide consumption ;* and, in 
any view, the decision can scarcely be accepted as conclusive on 
the question of vesting. 


1 Stair and Erskine, ut supra ; Wam- 5 1 Bell, Com. 7th ed. 58; Boyd v. 
phray, 1669, 2 Br. Sup. 440. Hamilton, 1805, M. 15,874. 

2 1 Jurid. Styles, 4th ed. p. 327. ® Stair, 2, 6, 19; Ersk. 2, 9, 52. 

3 Ersk. 2, 9, 50; Maxwell v. Tenants, 7 Bell, Pr. § 1608; 2 Fraser, 2d ed., 
1630, M. 15,842. 1124, 

4 Supra, § 167. 8 M‘Auley v. Watson, 1636, M. 3112; 


1 Br, Sup, 358. 
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I. Next or KIN AND PERSONAL Ill. Jus Reicré. 
REPRESENTATIVES. TV. Huspanp’s INTEREST IN THE 
Il. Lucirmm (FRomM Estate OF WIFE'S SUCCESSION. 


FatHER OR MOTHER). 


220, Succession in moveables, or executry, may be defined to be 
the devolution by law of the moveable or personal estate of a person 
dying domiciled in Scotland, and intestate ; or the devolution by 
aw of so much of his estate as he was by the law of Scotland 
entitled to dispose of by will’ At common law no married person 
was entitled to dispose of the entirety of his or her personal pro- 
perty by will or testamentary disposition. The personal estate of 
the wife merged by marriage in that of the husband, and the fiction 
of a communio bonorum was invented to explain the right of pro- 
perty which the husband thus acquired over the wife’s personal 
estate.2 But the theory of communio bonorum, however unmeaning 
as applied to the rights of the spouses ater vivos, had important 
consequences in relation to their succession. Upon the dissolution 
of the marriage the goods in communion were divided. The wife, 
if she survived, and her heirs, if she predeceased, took the one-half 
of the joint estate, limited to one-third in the event of there being 
issue of the marriage surviving at the period of division. The 
husband or his heirs took the other half, if there were no issue sur- 
viving. If there were children of the marriage surviving, and the 
division took place upon the death of the husband, the widow had 
one-third, under the name of jus velicte ; the children another third, 
under the name of legitim (portio legitima); the remaining third 
part only was subject to testamentary disposition. If the division 
took place at the death of the wife, her share passed to her legatees, 
or, in case of intestacy, to the children or next of kin. The two- 
third parts of the joint estate, which, in case of there being a family, 
remained with the husband, were subject to the children’s legitim, 
which, however, became payable only on the father’s death, and 
then resolved into a claim to one-half of his free succession. Such 


1 Stair, 3, 8; Ersk. 38, 9; Bell, Pr. § ? See 1 Fraser, Pers. and Dom. Rel., 
1860 et seq. p. 822 et seq. of 1st edition. 


IN RELATION TO THE MOVEABLE ESTATE. iy 
is a brief and necessarily imperfect summary of the law of division cxaprer vr. 
of the goods in communion prior to the passing of the Moveable 
Succession Act, 1855.1 

221, The Moveable Succession Act,? by depriving the wife’s Effect of the 
legatees and next of kin of their claims to a share of the succession koe 
in the case where the wife predeceases the husband, has removed 
the only solid support on which the doctrine of communio bonorum 
was rested. In the existing state of the law it will be convenient 
to disregard this fiction, and to consider jus relict as a legal pro- 
vision of the same nature as terce, courtesy, and legitim.® 


SECTION L. 
NExT oF KIN AND PERSONAL REPRESENTATIVES. 


222. I. SUCCESSION ACCRUING BEFORE 25TH May 1855.—The Order of suc- 
lines of succession in moveable estate at common law, and the cent aes ei 
order of preference within these lines, is the same as in heritage, 
but the principle of the succession is that of equal distribution 
amongst the nearest of kin or relatives nearest in degree to the 
intestate. The children of relatives in any degree are considered 
more remote than their parents ; grandchildren are a degree further 
removed, and so on.4 There is no representation as in heritage ;® 
and, from what has been already said, it follows that there is no 
right of primogeniture, no preference of males, and no distinction 
of heritage and conquest. The heirs entitled to the moveable suc- 
cession are called next of kin. 

223. In each line of succession relatives of the full-blood ex- Priority of the 
clude those of the half-blood consanguinean and their descendants ; perce 
but the half-blood of a nearer dine of succession excludes the full- 
blood of a more remote line.® The half-blood uterine and the 
maternal relatives are altogether excluded from the succession. 

224, The lines of succession are—(1) Descendants; (2) Col- 
laterals; (3) Ascendants, with the collaterals of the different 


ascendants in their order.’ 


1 The rules of division of the goods in 
communion were still further complicated 
by the condition that all rights acquired 
by marriage became void in the case of 
the marriage being dissolved within a 
year and day without the birth of a 
living or viable child. The test of via- 
bility, according to the law of Scotland, 
was that the child had been heard to cry, 
and this criterion is still applicable in 
other cases where questions of vesting 
depend on the birth of a viable child. 


2-18 Vict., cap. 23. 

3 Infra, Sections II. and IIT. 

Disa BY WO) GAR se, 1 SS Tere 
1861. 

5 [bid.; Fowlis v. Gilmour, 1672, 2 Br. 
Sup. 618. 

6 Ersk. supra ; 
1729, M. 14,877. 

? This is more fully explained in con- 
nection with heritable succession, antea, 
Chapter IV., section I. 


Gemmil v. Gemmil, 
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225, According to the rules previously GEpiincs the order of 


Table showing peg will be as follows :— 


the order of 
succession at 
common law, 


No repre- 
sentation in 
moveable suc- 
cession. 


Principle of 
collation. 


Succession to 
wife’s share of 
goods in com- 
munion. 


I. (1) The intestate’s children ; (2) his grandchildren ; (3) his 
great-grandchildren, &c. &e. 

II. (1) The intestate’s brothers and sisters of the full-blood ; 
(2) his nephews and nieces of the full-blood, or ee 
descendants of the nearest degree; (3) the intestate’s 
brothers and sisters of the half-blood; (4) his nephews 
and nieces of the half-blood, or their descendants of the 
nearest degree. 

III. The intestate’s father. 

IV. Collaterals of the intestate’s father, viz—(1) uncles and 
aunts of the full-blood ; (2) first cousins, or their descen- 
dants of the nearest degree; (8) uncles and aunts, being 
half-brothers and half-sisters consanguinean of the in- 
testate’s father ; (4) cousins, being children of the above, 
or their descendants of the nearest degree. 

V. The intestate’s grandfather. 

VI. Collaterals of the intestate’s grandfather of the nearest 
degree as before, &e. &e. 

226. Representation being admitted in heritable, but not by the 
common law in relation to moveable succession, it follows that an 
heir in heritage succeeding by representation is not one of the next 
of kin. For example, if a person should die intestate leaving 
younger children, and a grandson by an eldest son deceased, the 
grandson would be the heir in heritage, but would not be of the 
next of kin, and would not be entitled to a share of the move- 
able succession.! 

227. Where the heir in heritage is also one of the next of kin, 
he may claim a share of the moveable succession, but only on con- 
dition of collating or sharing the heritage with the other next of 
kin. An heir who is the sole next of kin will take both the herit- 
able and the moveable succession; and heirs-portioners who are 
sole next of kin will share both, not on the principle of collation, 
but of equal right. The subject of collation in its relations to the 
division of executry and legitim is elsewhere considered.2 

228, The succession to the wife’s share of the goods in com- 
munion fell, first, to the children (of whatever marriage), or their 
nearest descendants; and next, to the relatives in the collateral and 
ascending lines in the order of law. 


' M‘Caw v. M‘Caw, 1787, M. 2383 ; representation may be entitled to collate, 
and see Anstruther v. Anstruther, 20 Jan. is evidently erroneous. 
1836, 14 Sh. 272. The suggestion of 2 Infra, Chapter VIII. 
Erskine, 3, 9, 3, that an heir taking by 3 Bell, Pr. § 1580. 
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229. Where the children of a marriage succeeded to their carrer vi. 
mother’s share of the goods in communion, they were entitled, if of Title of the 
full age, to demand payment immediately after her death, other- Wife's repre 
wise as soon as they had respectively attained the age of majority. 
The wife’s children by a previous marriage might demand imme- 
diate payment, by themselves or their guardians. The claim of the 
wife’s children or other next of kin was a debt in a question with 
the head of the family or his creditors, for which they were entitled 
to rank as personal creditors in bankruptcy.2 The fund to be 
divided consisted of the husband’s free estate as at the date of the 
dissolution of the marriage? 

230. It is believed that, in practice, the claim of the wife’s next Operation of 
of kin was not often insisted in. Where there was no family, and ee toe 
no marriage-contract renouncing the right, the wife would naturally ™e Practice. 
leave her share of the common property to her husband by will. 
If there were a family, the claim would not be made in the father’s 
lifetime ; nor after his death if the father made an equitable will. 
In many cases, doubtless, the wife’s collateral relatives were pre- 
vented from making a claim through ignorance of the strange 
theory of law which gave rise to it. In other cases the claim was 
made so long after the opening of the succession as to give rise to 
questions of prescription, of bar by mora, and of liability to interest. 
Under the present law such claims can only be made in respect of 
successions opening prior to the Moveable Succession Act, 1855, 
and the questions arising under them are no longer of practical 
importance.* 

231. II. SuCCESSION ACCRUING SINCE 25TH May 1855.—By the 
Moveable Succession Act, which passed on the 25th May 1855) 
the law of intestate succession underwent a very important altera- 
tion. The Act applies to all successions accruing after its date.® 
The Act itself will be found in the Appendix. It may be sufficient 
here to notice the effect of its provisions. 


1 Ersk. 3, 9, 21; Bell, Pr. § 1580. 2 Feb. 1864, 2 Macph. 587. 


Moveable Suc- 
cession Act. 


On the plea 


2 1 Bell, Com. 7th ed. 682. 

3 The wife’s funeral expenses have 
been held to bea charge on the succession 
aceruing to her next of kin ; Murshall v. 
Finlays, 1747, M. 3948 ; Findlay v. 
Calder’s Exrs., 1747, M. 5928. 

4 See on the subject generally, 1 Fraser 
595-599 ; Hog v. Lashley, 15 Dec. 1790 
and 7 May 1792, 3 Pat. 247; Steele’s 
Trs. v. Cooper, 16 June 1830, 8 Sh. 926 ; 
Hardie v. Kay's Trs., 12 Feb. 1828, 2 
Sh. 213, N.E. 187 ; Menzies v. Living- 
ston, 5 July 1838, 16 Sh, 1268 ; Smith v. 
Barlas, 15 Jan. 1857, 19 D. 267 ; Ken- 
nedy v. Bell, 17 Dec. 1859, 22 D. 269, 


of bar by mora, see Lawson v. Lawson, 
1777, M. “ Legitim,” App. No. 1; 
Hardie v. Kay’s Trs., supra; Cullen v. 
Wemyss, 16 Nov. 1838, 1 D. 32 ; Howden 
v. Howden, 20 Jan. 1841, 3 D. 388; 
Kennedy v. Bell, 2 Feb. 1864, 2 Macph. 
987; May 14, 1868, 6 M. (H.L.) 69. 
In Wight v. Brown, 27 Jan. 1849, 11 D. 
459, it was held that the insurance money 
due on a policy of insurance effected by 
a husband on the life of his wife did not 
fall within the scope of the claim, 

5 18 Vict., cap. 23. 

Lata 
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232. Section 1 introduces the principle of representation into 
moveable succession in the descending line, and also in the principal 
collateral branch, viz., brothers and sisters of the intestate and their 
descendants. The effect of this is, that in these lines the succes- 
sion may devolve upon relatives in several different degrees. The 
succession may, for example, fall to be divided between a son, a 
grandson by a deceased child, and a great-grandson whose father 
and grandfather had both predeceased the common ancestor, this 
common ancestor being either the intestate or his brother or sister. 
Representation under the Statute is not admitted among collaterals 
of the ascending line, but only among collaterals of the intestate.” 
The next of kin have right to the office of executor in preference 
to persons taking under the Statute.? 

233. The case contemplated by the 1st section of the Move- 
able Succession Act is the case “ Where any person who, had he 
survived the intestate would have been among his next of kin, 
shall have predeceased such intestate,’ and the principle of dis- 
tribution under the 1st section is that of division per stirpes. 
The hypothesis of the Statute then is, that the number of the 
actual next of kin has been diminished by death, and in this case 
the issue of the deceased member of the family are to “ have right 
to the share of the moveable estate of the intestate to which the 
parent, . . . if he had survived the intestate, would have been 
entitled.” But the Statute does not contemplate the case of all the 
intestate’s children predeceasing him, so that the succession passes 
to grandchildren in their own right; or the case of all the intes- 
tate’s brothers and sisters predeceasing him, so that the succession 
passes to nephews and nieces in their own right. In such cases it 
is plain enough that the surviving grandchildren, or nephews and 
nieces, are the intestate’s next of kin, and that the estate is 
divisible amongst them per capita, and it was so held, in the case 
of nephews and nieces, in a considered judgment of the Court.4 

234, Under section 2, which enables heirs taking by representa- 
tion to collate the heritable estate with the executry, the principle 
of division per stirpes is consistently carried out in the distribution 
of the common fund resulting from the collation of these estates. 
The Statute next proceeds to regulate the interest to be taken by 
the issue of the person whom the heir represents, in the case where 
the heir declines to collate. The principle adopted is, that the 
issue of the person “ represented,” other than the heir-at-law, are 
to be placed in the same position as they would have occupied if 


1 See Ormiston v. Broad, 11 Nov. PS Il, 


1862, 1 Macph. 10. 4 Sp. Ca. Turner, 1869, 8 M. 222, 
2 Ormiston v. Broad, supra. aS, 
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the person represented had succeeded to the heritable estate and cuaprer v1. 
collated its value with the executry, and his issue had inherited 
from him the sum which he received as the difference between the 

value of his share of the ageregate succession and the value of 

the heritable estate. This at least is what appears to have been 

in the mind of the framer of the singularly involved proviso at the 

end of the 2d section of the Act. This right of succession has Exclusion of 
not been conceded to al/ the descendants of the person represented, Yours chil 
other than the heir-at-law, but only to “brothers and sisters of ees pee 
the heir and their descendants in their place.” Where, there- cases, 

fore, the person who would have succeeded if he had survived the 

intestate is represented by a grandson, his younger children have 

no right to a share of the moveable estate, as they are not brothers 

and sisters of the heir, but are brothers and sisters of the heir’s 

father. This is a case which might actually happen, where the 

brothers and sisters of the intestate and their descendants were his 

personal representatives, and the heir was the grandson of one of 

the brothers. 

235. Where an intestate is survived by his father, and also by pyxtension of 
relatives of the principal collateral branch, the father has right to Tisht of succes 
one-half of the succession ;! and where the father does not survive, tate’s father, 
but the mother does, the latter has right to one-third of the capa 
succession.2 Failing brothers and sisters german or consanguinean, “V°: 
and their descendants, the collateral relatives uterine have right 
to one-half of the succession.® 

236. The next section* takes away the right of the next of Anolition of 
kin, or testamentary representatives of a wife predeceasing her Se ee 
husband, to a share of the goods in communion. Under the two ee chat 
concluding sections the rule as to marriages dissolved within year" 
and day is abolished ;° and executors-nominate are deprived of all 
right of succession in their character as such.° 

237. The abolition of the claims formerly competent to the meect of the 
executors or next of kin of -married women, and the distinction in Pees en 
relation to marriages dissolved within year and day, has simplified Statute. 
the division of the succession in the case of married persons. 

There is now no division except on the death of the husband. 
When that event occurs, the succession is divisible into three 
shares,—Legitim, Jus Relictw, and Executry. Where the wife has 
predeceased, there is no jus relictw, and the legitim and executry 
each amount to a half of the succession. Where the deceased leaves 


a widow but no children surviving him, half of the succession is jus 
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relict and half is executry. Where the deceased leaves neither 
widow nor children surviving him, the whole succession is executry. 

238. ILI. Capuctary Ricut oF THE CrowN.—In moveables, as 
in land, the Crown takes as altimus heres on the failure of heirs 
connected by blood with the defunct The most frequent case is 
that of bastardy. The property of a bastard dying without issue, 
and intestate, necessarily falls to the Crown for want of collateral 
heirs.2 The Crown usually appoints a donatory. The liability of 
the Crown or donatory for the deceased’s debts is limited to the 
amount of the estate. The Crown is not entitled to succeed as 
conditional institute under a destination to heirs.‘ 

239. IV. Vustinc or MoveaBLe Succession.—In virtue of the 
Act 4 Geo. IV., cap. 98, intestate succession vests in the personal 
representatives of the deceased by survivance without confirma- 
tion. At common law moveable succession did not vest until the 
next of kin had obtained a title of possession by confirmation as 
executors;® and therefore, when one of the next of kin died be- 
fore he had completed a title by confirmation, his interest did not 
pass to his executors, but fell to be divided as part of the general 
succession amongst the surviving next of kin at the period of con- 
firmation. 

240. The language of the Act only makes succession accruing 
to next of kin transmissible to “representatives ;” but this has 
been interpreted to mean that the right vests by survivance for all 
purposes. The right of next of kin unconfirmed is therefore trans- 
missible to assignees,’ and is subject to the diligence of arrestment.8 

241. Since the Confirmation Act of 4 Geo. Iv. came into opera- 
tion, the characters of next of kin and of personal representatives 
attach and are irrevocably fixed at the time of the death of the 
predecessor. Where, therefore, an interest in succession devolves 
at a subsequent period to next of kin, or representatives (as it may, 
either in virtue of an express destination or in consequence of a 
lapse), no person can lay claim to it in the character of next of 


1 See Erskine, 8, 10, passim ; Finnie 
v. Commrs. of the Treasury, 80 Nov. 1836, 
15 Sh. 165. 

2 Stair, 4, 12, 1; Ersk. 3, 10, 8; Hatl- 
cro v. Somervill, 1626, M. 1348. By 6 
Will. Iv., cap. 22, bastards are enabled to 


law without confirmation, contrary to the 
rule in heritable succession, where the 
right vests only by service as heir of pro- 
vision ; Robertson v. Gilchrist, 25 Jan. 
1828, 6 Sh, 446. 

6 Tf any one of the next of kin had 


bequeath their moveable estate by testa- 
ment, which formerly they were not per- 
mitted to do. 

3 Ersk. 8, 10, 4. 

4 Torrie v. Munsie, 31 May 1832, 10 
Sh. 597. 

® 4 Geo. Iv., cap. 98,§ 1. Moveable 
succession by will or deed vests at common 


confirmed, he was considered a trustee 
for the rest. See Spalding v. Farquhar- 
son, 15 May 1811, F.C. 

7 Frith v. Buchanan, 8 March 1837, 15 
Sh. 729, 

8 Mann v. Thomas, 9 Feb. 1830, 8 Sh. 
468. 

® 4 Geo, Iv., cap. 98, § 1. 
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kin or personal representative of the predecessor who did not stand cuarrer vr. 
in that relation to him at the time of his death. Whether, in 
the case supposed, the executors of a personal representative dying 
before the interest in question becomes payable are entitled to a 
share of it, would depend on the provisions of the will under which 
the destination was made or the lapse occurred—the question 
being, At what period of time did the will vest a transmissible 
interest in the beneficiaries ? 

242, Where a fund which is the subject of a contingent destina- At what period 
tion by will or deed results to the granter’s heirs in mobilibus, by ee 
reason of the failure of all the legatees to whom it was destined [Gs or 
before the period of distribution, such heirs, although dying before sion. 
the period of distribution, transmit a quasi vested interest to their 
executors. It may be that, in the case supposed, no right vests 
under the testamentary disposition until the arrival of the period 
of distribution. But, in the case supposed, the personal representa- 
tives do not take as legatees under the testamentary disposition ; 
their right is derived from the Statute, and, according to it, their 
interest in the succession, so far as not excluded by will, vests by 
survivance and transmits to their representatives. Unless their 
interests be transmissible to representatives from the moment of 
the testator’s death, it is not easy to see how a lapsed succession 
could be dealt with, and the analogy of gifts to heirs is decisive of 
this question.? 


SECTION II. 
LEGITIM (FROM ESTATE OF FATHER OR MOTHER). 


243. Legitim is a legal provision due to the children from Definition of 
the moveable succession of a father or mother. The claim is for !°s™ 
one-third or one-half of the free estate, according as the legitim is 
claimed from the succession of the first deceaser, or of the survivor 
of the spouses. By the common law the father’s estate only was 
subject to this claim, but in this estate there was of course included 
what the father had acquired jure mariti from his wife, if extant at 
hisdeath. By the Married Women’s Property Act, 1881 (44 and 45 
Vict., cap. 21), section 7, it is enacted that, “After the passing of 
this Act the children of any woman who may die domiciled in Scot- 
land shall have the same right of legitim in regard to her moveable 
estate which they have according to the law and practice of Scot- 


1 The authorities on this point are con- Lord v. Colvin, 15 July 1865, 3 Macph. 
sidered in Chapter XLII. (Bequests to 1083, and Lord Watson’s opinion in 
Heirs and Next of Kin, &c.). Gregory’s case, 16 R. (H.L,) 13. 

2 See the observations on this point in 


124 


ORDER OF LEGAL SUCCESSION 


cuaprer vi. land in regard to the moveable estate of their deceased father, 


Who are en- 
titled to 
legitim. 


Out of what 
subjects it is 
payable. 


subject always to the same rules of law in relation to the character 
and extent of the said right, and to the exclusion, discharge, or satis- 
faction thereof, as the case may be.” The right to legitim vests 
in the surviving children of either parent without confirmation, 
and is divisible among them equally. The shares of predeceasing 
children lapse. In other words, there is no right of representation 
in relation to legitim. Without entering on the discussion of the 
question what is the precise nature of the right of legitim, the right 
may be described as a provision to children which is incapable of 
being defeated by the father’s will. Rights of this nature have a 
known place in jurisprudence, and nothing is gained by seeking to 
assimilate legitim and jus relicte to rights of succession which 
depend on the will of the deceased and are postponed to all other 
claims, or to proper debts, which are a charge on the “ whole head 
of the executry,” including legitim. “The claim of a child for 
legitim is similar, in many respects, to that of a child of a marriage 
for provisions under an antenuptial contract,—he is a creditor 
among representatives, but in competing with other creditors his 
claim is postponed.”! The right is so far connected with the 
subject of the succession that its incidence is determined by the 
domicile of the father. 

244, Legitim is shared equally by the children of the same 
parent, though by different marriages.2 A posthumous child is 
entitled to legitim.? Since the passing of the Moveable Succession 
Act, the amount of the legitim is not liable to be diminished by 
the power of disposal formerly given to a wife predeceasing her 
husband. There is no representation in legitim; it is not due to 
grandchildren in their own right, but the claims of surviving chil- 
dren pass to their executors.° 

245. Legitim is payable out of the whole moveable estate of 
which the parent was possessed at the time of his death, including 
succession to which he was entitled, policies of assurance current 
at death, and kept up by the payment of premiums,® mortgages 


1 Per Lord Carriehill in Z. of Dalhousie 
v. Crokat, 1868, 6 M. 666. See the 
subject discussed in Fisher v. Dixon, 16 


3 Jervey v. Watt, 1762, M. 8170. 
418 and 19 Vict., cap. 23, § 6. 
5 Ersk. 3, 9, 17; 1 Fraser, 548; 


June 1840, 2 D. 1121; and the sub- 
sequent case, 6 July 1841, 3 D. 1181, 6 
April 1848, 2 Bell, 63; see also Stair, 
3, 4, 24; Bankton, 3, 8, 40; Ersk. 8, 3, 
15, and 30; Robertson v. Kerr, 1742, M. 
8202; Morton v. Young, 11 Feb. 1818, 
F.C, 

2 Chapman v. Gibson, 1631, M. 8163 ; 
Henderson v. Sanders, 1634, M. 8164, 


M‘Murray v. M‘Murray’s Trs., 17 July 
1852, 14 D. 1048. 

8 Special case Chalmers’ Trrs., 1882, 9 
R. 743. The report states that it was 
the “actuarial value” of such policies 
which entered into the estimation of 
legitim, 
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over lands in England, and assignable debts, but not heirship 
moveables.2. The 117th section of the Titles to Land Act, 1868 
(extended to the case of real burdens by the Conveyancing Act, 
1874, section 30), makes moveable the creditor's right in an ordinary 
heritable security, but the section contains this proviso: “That 
where legitim is claimed on the death of the creditor, no heritable 
security shall to any extent be held to be part of the creditor’s 
moveable estate in computing the amount of the legitim.” Per- 
sonal bonds bearing interest are, by the Statutes 1641, cap. 57, and 
1661, cap. 32, declared to be moveable as regards executry and the 
rights of children, although after the elapse of the term of payment 
they are heritable in relation to questions between husband and 
wife, and consequently are not subject to jus relicte. Where, 
therefore, moveable estate suffers a tripartite division, such bonds, 
if the term of payment is past, are excluded from the general 
scheme of division, and are separately divided in equal shares 
between executry and legitim.® 

246. The division of the father’s estate falls to be made accord- 
ing to its condition and amount at the time of his death, irrespec- 
tive of any change in the character of the succession consequent 
upon the acts of his executors or trustees. The executors are not 
bound to submit to the test of a sale, and may pay the claimant of 
legitim the value of his share of unrealised assets as valued.® It 
results from the quality of the right that the executor cannot debit 
the amount of legitim with a share of losses resulting from 
improper investments, or from the default of a factor or man of 
business employed to wind up the executry estate.6 Where pay- 
ment is deferred, whether in consequence of the dependence of 
legal proceedings or otherwise, interest is due from the date of the 


1 Monteith v. Monteith’s Trs., 1882, 9 
R. 982. Lord Young dissented, but only 
on the ground that in his opinion the 
moveable or immoveable quality of the 
estate ought to be determined by the law 
of the domicile. 

2 See, among other cases, Lees v. Wil- 
son, 1808, Hume, 191 ; Haining v. Young, 
1808, Hume, 214 ; Breadalbane’s Trs. v. 
Duchess of Buckingham, 26 May 1842, 4 
D. 1259; M*Murrayv. M‘Murray’s Trs., 
17 July 1852, 14 D. 1048. 

3 Stair, 3, 4, 24, 4 par., and 3, 9, 22; 
Anderson v. Mortimer, 1682, 2 Br. Sup. 
27. Under the Entail Acts an heir 
of entail who has made improvements 
may ‘‘ bequeath ” to a legatee the right 
to be made creditor in a bond charging 
these on the entailed estate. In such a 


case the right of the legatee is not sub- 
ject to the claim of legitim ; 2. of Kintore 
v. Lady Kintore, 1885, 12 R. 1213. See 
ils} 18% (ISI UE)) Bk 

4+ Minto v. Kirkpatrick, 23 May 1833, 
11 Sh. 632; Fisher v. Dixon, 16 June 
1840, 2 D. 1121, and sequel, 6 July 1841, 
3 D. 1181, aff. 6 April 1848, 2 Bell, 63 ; 
Ballingall vy. Robertson, 1808, Hume, 214, 

> Gilchrist’s Trs. v. Gilchrist, 1889, 16 
Rk. 1118. 

8 HE, of Dalhousie v. Crokat, 1868, 6 
M. 659. In this case the late Lord Presi- 
dent was of opinion that the entrusting 
of the agent with unlimited authority 
made his acts “intromissions” of the 
executor, who on that ground also was 
responsible to the person having right to 
the legitim fund,—p. 670, 
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father’s death, and ‘payment cannot be resisted, or the rate of 
interest restricted, on the ground of mora or lapse of time.1 Where 
trustees had carried on a going business for the benefit of the 
general estate pursuant to the truster’s directions, children after- 
wards electing to take legitim were held not to be entitled to trade 
profits in excess of the legal rate of interest ;? but where a widow 
had assented to the employment of trust-funds in business, it was 
held that her claim resolved into a right toa share of its value 
when realised, whether that had been increased or diminished by 
the course of management assented to. Policies of assurance 
vested in the deceased are, for the purpose of ascertaining the 
legitim, to be taken at their fair actuarial value.‘ 

247. The rule, that legitim is payable out of the free estate 
necessarily implies that debts for which the father’s personal repre- 
sentatives are liable fall to be deducted from the aggregate fund.° 
On the other hand, legacies and claims constituted by deed mortis 
causa, which are truly legacies in whatever form they may be ex- 
pressed, are burdens upon the executry only, or dead’s part.® 
Provisions to wives constituted by antenuptial contract,’ and even 
postnuptial provisions, if reasonable and moderate’ are charge- 
able against the general succession. But in a case where a widow 
successfully claimed her legal provisions, it was held that a sum 
which had been paid to her for aliment and mournings for the 
period anterior to the next legal term after her husband’s death, 
was not to be charged on the succession until after the amount of 
the legitim had been ascertained.® Bonds of provision to children, 
if delivered in the lifetime of the father, or if payable at a term 
which may arrive before the dissolution of the marriage, are held 


to be chargeable against the general succession. 
obligatory provisions payable after the father’s death, 


1 Sime v. Balfour, 1804, M. ‘‘ Heritable 
and Moveable,’ App. No. 3; Hardie v. 
Kays Trs., 12 Feb, 1823, 2 Sh. 187. 
See also Lawson v. Lawson, 1777, M. 
“* Legitim,” App. No. 1; Menzies v. 
Livingston, 5 July 1838, 16 Sh. 1268; 
Minto v. Kirkpatrick, supra. 

2 M‘Murray v. M‘Murray’s Trs., 17 
July 1852, 14 D. 1048. 

3 Ross v. Masson, 8 Feb. 1848, 5 D. 
483, 

4 Pringles Trs. v. Hamilton, 1872, 10 
M. 621. 

5 1 Bell’s Com. 7th ed. 678; Gordon 
v. Meldrum, 1628, 1 Br. Sup. 57; John- 
ston v. Cochran, 13 Jan. 1829, 7 Sh. 226, 

6 Stair, 3, 8, 839; Ersk. 3, 9, 16, and 
22. In Monerieffe v. Monypenny, 1718, 


With regard to 
the rule 


M. 3945, a special case, it was held that 
the expense of a monument, ordered by 
the deceased to be erected to himself, 
was payable from the dead’s part, con- 
trary to the general rule that funeral 
expenses are chargeable against the 
general succession. 

7 Ersk. 3, 9, 22; Johnston v. Cochran, 
13 Jan. 1829, 7 Sh. 226. 

8 Ersk. 3, 9, 16; Lawrie v. Edmond’s 
Trs., 1816, Hume, 291 ; and see Andrews 
v. Sawer, 2 March 1886, 14 Sh. 589. 

® Breadalbane’s Trs. v. Duchess of 
Buckingham, 26 May 1842, 4 D. 1259. 

sistent) i, jh 1, Bh), WAe 
Murray v. Murray, 1678, M. 2372; 
Fraser v. Bishop, 1638, M. 3941. 
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appears to be the same, but the authorities are somewhat conflict- ouaprer vr. 
ing. In an early case, a bond of provision found in the granter’s 
repositories at his death was found, contrary to the opinions of the 
institutional writers, to affect the whole head of his executry, and 

not the dead’s part only ;1 and this view of the law appears to 

derive support from the judgments given in two more recent cases.2 
Provisions in favour of the children constituted by antenuptial 

contract, like provisions to wives, are chargeable against the general 
succession. But where the marriage-contract provision is given in 
satisfaction of legitim, the one provision must be imputed pro tanto 

in payment of the other, which is equivalent to the extinction of 

the lesser obligation. Funeral expenses,> the widow’s mournings,® 

and aliment till the next term after her husband’s death,’ the ex- 

penses connected with the birth of a posthumous child,’ and the 

expenses of the executors, including confirmation, inventory duty, 

&c.,° are all regarded as debts of the deceased, and are payable out 

of his general personal succession. 

248. Where heritable debts have to be defrayed out of the Heritable 
moveable estate in consequence of the exhaustion of the heritable cuetonas 
estate, they form a charge against the general succession. An Peng I~ 
exception has been admitted with reference to personal bonds 
bearing interest, which by Statute 1661, cap. 32, are heritable as 
regards the widow’s claims. As the widow derives no benefit from 
personal bonds where the husband is the creditor, since they are 
subject neither to terce nor jus relictw, so, where the husband is the 
debtor, they are not allowed as a charge against her legal pro- 


1 M‘Kay v. Fowler, 1744, M. 3948. 

2 Breadalbane v. M. of Chandos, 16 
Aug. 1836, 2 S. & M‘L. 377, Sup. 3885 ; 
Johnston v. Cochran, 13 Jan. 1829, 7 Sh. 
227. See the finding (page 233) as to 
Jean Cochran’s provision. 

3 Ersk. 3, 9, 22; Sandilands v. Sandi- 
lands, 1671, M. 3941 ; Dickson v. Young, 
1678, M. 3944. 

4 In the case of Nsbet v. Nisbet, 7 
Mar. 1726, Robertson, 594, a father bound 
himself by antenuptial contract to pay 
certain fixed provisions to his younger 
children without declaring that they were 
to be taken in satisfaction of legitim. The 
House decided that the provisions should 
not come off the whole executry, and that 
they were to be imputed to legitim. The 
decision appears to be erroneous on both 
points. On the 2d, it is overruled by M. 
of Breadalbane vy. M. of Chandos, supra ; 


and its authority was denied in Keith v. 
Keith's Trs., 19 D, 1057. 

5 Ersk. 3, 9, 22; Moncrieffe v. Mony- 
penny, 1718, M. 3945; A v. B, 1708, 
M. 5927. 

6 Hrsk. 3, 9, 22; 1 Bell’s Com. 7th 
ed. 679; Moncrieffe v. Monypenny, supra ; 
Countess of Caithness v. The Earl, 1767, 
M. 431; Sheddon v. Gibson, 1802, M. 
11,855 ; M‘intyre v. M‘Intyre’s Trs., 
infra. 

7 Cases of Monerieffe and Countess of 
Caithness, supra ; Palmer v. Sinclair, 27 
June 181], F.C. ; M‘*Intyre v. M‘Intyre's 
Trs., 9 July 1865, 3 M. 1074. 

8 Ersk. 1, 6, 41; Kerr v. Hastie, 1671, 
M. 5922, and 2 Br. Sup. 576 ; Muirhead’s 
Reict v. Her Father-in-law, 1706, M. 
5927. 

® Monecrieffe v. Monypenny, supra ; 
Breadalbane’s Trs. v. Duchess of Buek- 
ingham, 23 May 1842, 4 D. 1259. 
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visions... Prior to the term of payment personal bonds are payable 
out of the general succession, and therefore tend to diminish the 
amount of the legitim and the jus relicte. 

249, Legitim, being a legal provision, cannot be excluded or 
diminished by the father’s will or testamentary disposition. How 
it may be satisfied or discharged by express contract or equivalent 
provisions in the children’s favour will be considered hereafter.’ 
But as the fund from which legitim is payable is simply the free 
moveable succession accruing at the father’s death, it follows that 
the legitim fund is diminished by bona fide alienations inter vivos, 
and by conversions of moveable estate into heritable during the 
father’s lifetime.2 The legitim fund is therefore effectually dimi- 
nished by deeds of alienation or conversion executed inter vivos and 
in liege poustie, provided they are absolute and irrevocable, and are 
not intended as a mere device for diminishing the children’s legal 
provisions. The operation of these rules will be best understood 
by an examination of the decided cases on the subject. 

250. In the case of Lashley v. Hog,t a leading case in this 
branch of the law, the father, for the purpose of defeating the 
legitim, transferred to a trustee, shortly before his death, certain 
shares of the stock of the Bank of Scotland, upon trust, that the 
proceeds should be laid out in the purchase of land destined to a 
certain series of heirs. After his death the question arose, whether 
the purposes of the assignation were not truly testamentary ? The 
Court of Session, on a proof, found that the assignation was absolute 
and irrevocable ; but the House of Lords, taking a different view of 
the facts, directed that all such shares standing in name of the dis- 
ponee, “under any agreement or understanding that he would 
invest the same in land after the death of the said Roger Hog 
(the father), and also all such shares, the dividends whereof shall 
appear, notwithstanding the transfer of the same, to have been after 
such transfer ordinarily received for the account of, and applied for 
the use of, the said Roger Hog, ought to be considered as subject 
to the pursuer’s claim of legitim.”® In the case of Micolson’s 
Assignee v. Hunter,® the same question arose with reference to an 
assignation of personal estate in favour of trustees, upon trust, in 
the first place, for the payment of the truster’s debts and a pro- 

1 Stair, 8, 4, 24; Ersk. 8, 9, 22; 4 Lashley v. Hog, supra. 
Mackenzie v. Robertson, 1668, M. 5784 ; ° 4 Pat. 647. See the opinion of 
Ross v. Graham, 14 Nov. 1816, F.C.; Lord Moncreiff in a cognate case, Buch- 
Ramsay v. Goldie, 23 June 1825,4Sh.110. anan v. Buchanan, 1876, 3 R. 556 at 
2 Infra, Chapter VII. 558. 
3 Ersk. 3, 9,16; Black v. Black, 1795, 6 Nicolson’s Assignee v. Hunter, 2 Mar. 
Hume, 290 ; Hay v. Angus, 1795, Hume, 1841, 8 D. 675. 
281 ; Lashley v. Hog, 1800, M. “ Legitim,” 
App. No, 2; 12 July 1804, 4 Pat. 581, 
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vision to himself during his life, and secondly, for payment of cHaprer vi. 

legacies, the residue to be applied in the purchase of landtobe  =—~™S 
entailed on certain heirs. The Court held the first purpose of the 

deed to be a proper alienation inter vivos, but were of opinion that 

the ulterior purposes were testamentary, and therefore ineffectual 

to exclude the claim of legitim. 

251. In a case where promissory notes were given over in the Implied trusts 
lifetime of the granter to a trustee for behoof of the truster’s grand- Gor tee 
children, and the trustee admitted on examination that he was !esitim. 
bound to redeliver the renewal note upon demand, it was held that 
the purpose of the deposit was testamentary, and that the fund was 
subject to yus relicte and legitim.! In a subsequent case, where a 
personal bond was taken payable to the grandsons of the creditor, 
under reservation of his own liferent interest, and the deed was 
delivered to a trustee for their behoof, the claim of legitim was 
disallowed, in respect that it was proved by parole evidence that 
the transaction was irrevocable. The Court were of opinion that 
the reservation of a liferent was not conclusive as to the testa- 
mentary character of the provision. In one view it rather con- 
firmed the inference as to the intention to vest the fee irrevocably, 
because, if the understanding were that the fund was still to be 
under the command of the granter, the reservation of a liferent was 
unnecessary.” In order to constitute an irrevocable trust, to take 
effect after the granter’s death, it is of course essential that the 
deed or property should be delivered to the trustee, and therefore, 
where delivery has not been made in the father’s lifetime, the claim 
of legitim will not be barred.? In cases where fiduciary assigna- 
tions have been admitted as effectual to exclude the legitim, much 
importance has been attached to the fact of delivery as evidence 
of intention to place the fund out of the control of the granter.* 

252. The rule requiring that the deed must be irrevocable in Legitim not 
order to bar the claim of legitim, is plainly exclusive of all testa- carpe at 
mentary writings and mortis causa conveyances, such deeds being in mortar 
their nature ambulatory and revocable. Indeed it is implied in the 
definition of legitim, as a legal provision, that it is not defeasible 
by will, and it is unnecessary to cite authority for the proposition 


1 Milroy v. Milroy, 1803, Hume, 285. 

2 Collie v. Pirie’s Trs., 22 Jan. 1851, 
13 D. 506; and see Agnew v. Agnew, 
1775, M. 8210. 

3 Oraigie v. Oraigie, 1811, Hume, 288. 
Putting the assignation upon record is not 
equivalent to delivery,—Millie v. Millie, 
1808, M. 8215 ; 18 March 1807, 5 Pat. 
160; M‘Donald v. M‘Donald, 1808, 
Hume, 288. 

VOL I, 


4 Black v. Black, 1795, Hume, 290; 
Hay v. Angus, 1795, Hume, 281. Not- 
withstanding the criticisms of Professor 
More (Notes, 353) upon this and the case 
of Agnew, last cited, it must now be held 
as settled law that an irrevocable assigna- 
tion of personal estate inter vivos, although 
qualified by the reservation of the gran- 
ter’s liferent, takes the subject out of the 
legitim fund, 
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that legacies affect only the executry. We have already seen that 
the circumstance of the term of payment being postponed until 
after the father’s death is not of itself sufficient to defeat the claim of 
the grantee under an irrevocable and delivered deed, though it is a 
circumstance unfavourable to the claim." 

253, The objection of deathbed is now taken away by Statute,’ 
so far as relates to alienations by “ deeds, instruments, or writings,” 
but it has been questioned whether the Act of Parliament will 
cover the case of a gift made on deathbed, without the use of writ- 
ing, for the purpose of defeating legitim. It is laid down by the 
institutional writers,t and the proposition is recognised in the deci- 
sions, that gifts made or executed on deathbed are ineffectual to 
withdraw the subject from the father’s succession, so that the pro- 
perty shall not be subject to legitim and jus relicte. In many of 
the cases the deeds to which exception was taken were manifestly 
testamentary in their conception and effect,° and in such cases the 
erounds of objection are so closely related that it would be difficult 
to point to one in which the conveyance was held ineffectual to ex- 
clude legitim upon no other ground than that it was executed within 
sixty days of death. Of the cases in which effect was given to the 
objection of deathbed, some relate to simple assignations of move- 
able subjects and debts.’ Others relate to discharges of debts and 
advances. Donations on deathbed, by delivery of cash or move- 
able effects, have uniformly been held insufficient to defeat the 
rights of children claiming legitim.? In the opinion of Baron 
Hume, as cited by Lord Fraser, a father would not be entitled on 
deathbed to exclude his children from legitim by converting his 
estate from moveable to heritable-—eg., by changing bills or pro- 
missory notes into heritable bonds. Deeds of conversion of herit- 


1 See, in addition to the cases already 


without confirmation, to pursue a reduc- 
cited on this point, Thomson v. Thin, 1675, 


tion of a deathbed deed granted in preju- 


M. 3593 ; Grant v. Grant, 1679, M. 3596 ; 
Sorlies v. Robertson, 1771, M. 5947; 
Burden v. Smith, Elch, “ Mutual Con- 
tract,” No. 7; 27 April 1738, 1 Cr. St. 
& Pat. 214; Hog v. Lashley, M. 8198, 7 
May 1792, 3 Pat. 247. 

2 34 and 35 Vict., cap. 81. 

3 Hay v. Coutts’ Trs., 1890, 18 R. 244. 

4 Stair, 8, 4, 24; Bankton, 3, 8,15; 
Ersk, 3, 9, 16. 

5 See, for example, the case of Burden 
v. Smith, 27 April 1738, as reported by 
Cr. St. & Pat. 214, and Hog v. Lashley, 
8 Pat. 247. 

§ See an early case, Goodall v. Living- 
ston, 1681, M. 8176, where a child claim- 
ing legitim was found to have a title, 


dice of his rights. 

7 Stair, 3, 4, 24, citing Ramsay v. 
Pyrie ; Aikman v. Boyd, 1679, M. 3201 ; 
Milroy v. Milroy, 1803, Hume, 285 ; and 
see Oant v. Edgar, a case on an assigna- 
tion of a right to relief, 1628, M. 3199. 

8 Grant v. Gunn's Trs., 28 Feb. 1833, 
11 Sh. 484 ; Allan v. Allan, 1763, 5 Br. 
Sup. 897, where it was held that a child 
who had discharged his legitim could not 
be reponed on deathbed. 

° Brown v. Thomson, 1634, M. 3200 ; 
Milroy v. Milroy, 1803, Hume, 285. 

10 2 Fraser, 2d ed., p. 1008, citing 
Hume’s MS. Lectures, and Henderson v. 
Saughtonhall, 1688, M. 3202. 
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able estate into moveable were held reducible ex capite lecti) so cuavren vu 

that in a case of a sale the price might be successfully claimed by et 

the heir-at-law ;? and if we admit that the interests of children 

entitled to legitim are protected against gratuitous alienations on 

deathbed, there can be little doubt that a conversion of moveable 

into heritable property is open to exception asa virtual conveyance. 
254, It has been said that alienations by a father, made with Doctrine as to 

the design of defrauding his children of the legitim, are ineffectual. ads prave 

Such a fraud could only be inferred from the nature of the transac- eee 

tion, since the purpose which the granter had in view is not in itself ite 

criminal or immoral. A deed of alienation executed in liege poustie, 

and conceived in such terms as to give an indefeasible right to the 

disponees, could not be set aside merely because the granter had 

intended to take the subject out of his moveable succession. An 

examination of the authorities usually cited in support of the doc- 

trine of alienation in defraud of legitim will show that the propo- 

sition contended for is nothing more than a statement in a different 

form of the rule, according to which testamentary deeds simulating 

the forms of absolute transfers are reducible at the instance of 

children claiming legitim. Such is in substance the conclusion at 

which Professor Bell and Lord Fraser arrived in their examination 

of this branch of the subject, and to their observations the reader 

is referred.*. 


. 255. In closing this subject, it may be observed that a father Legitim cannot 
be restricted or 


has not the power of restricting the legitim of a child to a liferent, ro tised by 
or limiting the destination of the legitim in any way,‘ not even for the father’s 
reasonable cause, such as the bankruptcy,> incapacity,® or mis- ~ 
behaviour’ of the child. The power of doing so, desirable as it is 
in some cases, can only be obtained by the exclusion of the right 
to legitim in the father’s antenuptial contract, or by a subsequent 
discharge of the claim. 
256. Legitim vests at common law by survivance of the father. 
1 Ersk. 3, 8, 98; 1 Bell, Com. 7th 4 Ohristie v. Christie, 1681, M. 8197 ; 


Vesting of the 
right to legi- 
tim. 


ed. 87. 

2 Gillespie v. Gillespie, 1802, Hume 145. 

32 Fraser, 2d ed. 1008; Bell, Pr. § 
1584; also Bousted v. Gardner, 1879, 
7 R. 189, where the averment that a busi- 
ness was transferred from a father to a 
son in fraudem of the legitim (claimed by 
a daughter) was held insufficient to sup- 
port an action, Lord Moncreiff observing, 
—‘Tf this only means that the object of 
the minutes of agreement was to divest 
the father of his moveable estate in his 
lifetime in order to defeat legitim, it is 
irrelevant,” 


Robertson v. Kerr, 1742, M. 8202. 

5 Allan v. Callander, 1762, M. 8208. 

8 Morton v. Young, 11 Feb. 1813, F.C. 

7 Anderson v. Miller, 1799, Hume, 
282. 

8 Stair, 3, 8, 50; Hrsk. 3, 9, 30; 1 
Bell, Com. 7th ed. 187; Yeaman v. 
Yeaman, 1686, M. 8176; Russell v. 
Brown, 1687, M. 8177 ; Jervey v. Watt, 
1762, M. 8170; and cases cited in im- 
mediate sequence. The right vests w morte 
although payment should be postponed 
in consequence of the father having given 
a liferent of his whole estate to his widow 
by antenuptial contract. 
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cuarter vi. It was suggested by 1 more than one high authority that the right 


Definition of 
the right. 


must in some way be claimed from the executors in order to its 
constitution, but this view is abandoned. Accordingly, where all 
the children of a family of daughters except one died in minority 
and without claiming legitim, the survivor successfully claimed 
the whole legitim fund —that is, one share in her own right, and the 
remainder as the representative of her deceased sisters.? A husband 
is entitled to claim legitim accruing to his wife with her con- 
currence, if she has no adverse interest; but where she has the 
option of taking a conventional provision, as to which her husband's 
rights are excluded, the privilege of election has been considered 
to be personal, yet so that the husband must be a consenting 
party A claimant of legitim may confirm as an executor- 
creditor if there be no other executor of the father confirmed* If 
there is an executor he may be sued for legitim in his represen- 
tative character.? 


SECTION III. 
Or Jus RELICTA. 


257. Jus relicte is a legal provision accruing to the widow of a 
person dying domiciled in Scotland® out of his moveable or per- 
sonal succession, wherever situated,’ amounting to one-third of 
the free succession where there are children surviving the dis- 
solution of the marriage, and to one-half where there are no 
surviving children The right vests by survivance;° and it is 
independent of the husband’s testamentary provisions,’ though, 
like legitim, it may be renounced by contract, or satisfied by 


1 Dicta in Stewart's Trs. v. Stewart, 20 9, 15, and 21; 1 Bell, Com. 7th ed. 


Dec. 1851, 14 D. 298. 

2 M‘Murray v. M‘Murray, 17 July 
1852, 14 D. 1048. See particularly Lord 
Rutherfurd’s note. 

3 Macdougal v. Wilson, 20 Feb. 1858, 
20 D. 658. So found in a case subse- 
quent to the Married Women’s Property 
Act, 1881. The subject of Election is 
elsewhere considered. 

4 Ersk. 3, 9, 30; 1 Fraser, 546, 

5 Goodall v. Livingston, 1681, M. 8176. 
In one of the cases an action brought to 
recover legitim after the elapse of twenty 
years from the date of vesting, was held 
not to be barred by mora; Gourlay v. 
Wright, 23 June 1864, 2 M. 1284, 

& Nisbet v. Nisbet's Trs., 24 Feb. 1835, 
13 Sh. 517; swpra, § 248. On the sub- 
ject of jus relicte generally, see Ersk. 8, 


678. 

* Breadalbane Trs. v. Breadalbane, 11 
March 1848, 15 Jur. 389. 

8 Erskine and Bell, ut supra. Under 
the old law this provision was not due in 
the case of the dissolution of the marriage 
within a year and day without the birth 
of a living or viable child. In successions 
accruing since 25th May 1855, the date 
of the Moveable Succession Act (18 Vict., 
cap. 23), the rule is as stated in the text. 

® Stair, 3, 8, 50; Ersk. 3, 9, 30; 1 
Bell, Com. 187 ; M‘Aulay v. Bell, 1712, 
M. 3848. 

10 This is implied in the definition of 
jus relicte as a provision due ex lege. If 
it were liable to be defeated by will, it 
would not be a legal provision, but strictly 
a share of intestate succession. 
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equivalent provisions. The effect of the renunciation or satis- cHaprer vr. 
faction of jus relict is considered in a subsequent chapter. + ae 

258. It has been pointed out that legitim and jus relicte are Subject to 
so far of the nature of rights of succession that they are only pay- oie oe 
able out of the free estate after deducting debts,2 expenses of Whole exe- 
administration,? and rational provisions‘ for which the deceased a 
had become bound by deed inter vivos.5 These charges being pro- 
vided for out of the first of the personal estate, the remainder 
constitutes the free succession, and is subject to a triparite division 
if legitim and jus relicte are both due, or to a bipartite division if 
only one of these rights has accrued. 

259. The amount of the prospective succession is liable to be Diminution of 
diminished by the alienation of the husband’s moveable estate in }%3 7% Py 
his lifetime, or by its conversion into heritage.? The wife, though deeds inter 
vested by a legal fiction with a common interest in her husband’s ie: 
personal estate, has no power to control him in the exercise of his 
right of disposing of it. Deeds executed on deathbed,’ as well as 
gratuitous alienations which are either undelivered or revocable 
by the grantee,’ may be set aside by the widow in so far as her 
claims are thereby prejudiced or their amount lessened. These 
points have been fully considered in treating of legitim; and as 
the rights of legitim and jus relictw may now be regarded as com- 
pletely assimilated, it is unnecessary to resume the discussion of 
the subject.® In the case of Muirhead v. Lindsay, it was held 
that sums due under policies of assurance effected by a husband 
on his life were subject to jus relicte,—distinguishing the case 


1 Infra, Chapter VII. 
2 That is, debts for which the executry 


8210; Lady Balmain v. Graham, 1721, 
M. 8199 ; and cases reported by Hume, 


estate is liable either primarily or by 
reason of the insufficiency of the heritable 
estate,—Ersk. 3, 9, 22; Ratth v. Mel- 
drum, 1628, 1 Br. Sup. 57 ; Johnston v. 
Cochrane, 18 Jan. 1829, 7 Sh. 226. 

3 Monerieffe v. Monypenny, 1713, M. 
3945 ; Breadalbane Trs. v. Buckingham, 
26 May 1842, 4 D. 1259. 

4 Murray v. Murray, 1678, M. 2372 ; 
Fraser v. Bishop, 1638, M, 3941 ; M‘Kay 
v. Fowler, 1744, M. 3948; Breadalbane 
Trs. v. Buckingham, 11 Mar. 1848, 15 
Jur, 389 (cases on Bonds of Provision). 
Sandilands vy. Sandilands, 1671, M. 
3941; Dickson v. Young, 1678, M. 3944 
(cases on Antenuptial Contract Pro- 
visions). Also Anderson v. Miller, 1799, 
Hume, 282. 

5 See this more fully explained, supra, 
§ 247. 


6 See Agnew v. 1775, M. 


Agnew, 


voce “ Legitim.” 

7 Hog v. Lashley, 7 May 1792, 3 Pat. 
247 ; Milroy v. Milroy, 1803, Hume, 285, 

8 Millie v. Millie, 18 Mar. 1807, 5 Pat. 
160; Hog v. Hog or Lashley, as reversed, 
12 July 1804, 4 Pat. 581; and cases 
cited in Section II., supra. 

® The complete identity of the prin- 
ciples which regulate the legal rights of 
the widow and children will be better 
seen when we come to treat of the Satis- 
faction and Discharge of these rights. 
The law of legitim may be said to govern 
jus relict, although there are some 
peculiarities of the former, arising from 
its being a fund divisible among several 
objects, which haye no counterpart in 
the law of jus relicte. 

10 Muirhead v. Lindsay, 6 Dec. 1867. 
See Wight v. Brown, 11 D. 459; see 
Muirhead v. Lindsay, 1867, 6 M. 95, 
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from Wight v. Brown, where the claim was at the instance of the 
wife’s executors. Lord Deas intimated a doubt whether the latter 
case was well decided. 

260. Jus relict vests by survivance, and entitles the widow to 
apply for confirmation as executrix gua relict, if the executors- 
nominate or next of kin should fail to make up a title. Reference 
is made to the observations on the vesting of legitim in the pre- 
ceding section of this chapter.’ 


SECTION IV. 
Huspann’s INTEREST IN WIFE'S SuCCESSION (JUS RELICTI). 


261. The enactment is in these terms (44 and 45 Vict., cap. 21, 
section 6): “After the passing of this Act the husband of any woman 
who may die domiciled in Scotland shall take by operation of law 
the same share and interest in her moveable estate which is taken 
by a widow in her deceased husband’s moveable estate, according 
to the law and practice of Scotland, and subject always to the same 
rules of law in relation to the nature and amount of such share 
and interest, and the exclusion, discharge, or satisfaction thereof, as 
the case may be.” There are three decisions relating to this section. 
In the case of Paterson v. Poé,? it was held by the House of Lords, 
affirming the decision of the Court of Session, that the 6th section 
applies to marriages contracted before as well as after the passing 
of the Act. In the next case, Fotheringham’s Trustees,> the Lord 
President Inglis pointed out that the application of the section to 
antecedent marriages is necessarily limited to cases of estate from 
which the jus mariti is excluded, and in which the wife has an 
immediate or eventual absolute interest. In that case all the pur- 
poses of the wife’s settlement had failed, and the husband’s claim 
under the Statute was sustained. Attention was directed in this 
case, and also in Simons,‘ to the terms of the section which import 
into the right conferred on the husband the whole law of jus relicte, 
including the rules of law in relation to satisfaction or discharge of 
the provision. At the time of printing this sheet, a case (Buntine) 
is depending before the First Division on the question whether a 
husband who had taken a liferent of his wife’s estate could also 
make a claim under the Statute. 


1 Tnterest is due on jus relicte from 2 Paterson v. Poé, July 16, 1888, 10 R. 
the date of the husband’s death, where (H.L.) 73, affirming 10 R. 356. 
the estate is productively invested ; 3 Special Case Fotheringham’s Trs. 
M‘Intyre v. M'Intyre’s Trs., 9 July 1889, 16 R. 873. 
1865, 3 M. 1074. 4 Sp. Ca. Simons’ 77. 1890, 18 R. 135. 
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262. This chapter is concerned with the investigation of ques- 
tions of a higher order of complexity than those which have hither- 
to engaged our attention. The subjects embraced in it might be 
treated either in their relations to intestacy, or as a branch of the 
law of testamentary succession, according to the point of view 
chosen. But no exposition of the law of intestate succession would 
be complete which did not include in some form a discussion of the 
exclusion of the legal claims of the defunct’s widow and children 
by will, contract, or antenuptial deed. 

263. The exclusion of legal claims is effected in two different gatistaction 

modes, which it is necessary carefully to distinguish, and which are aistingnae 
termed Satisfaction and Discharge. A legal claim is said to be 
satisfied when a testamentary provision is given in place of it, the 
renunciation of the legal claim being made a condition of the gift. 
In this case the legatee has the right of election between the legal 
claim and the conventional provision. A legal claim is said to be 
discharged when it is excluded by the antenuptial contract of the 
father, or is discharged by the act of the child. 


SECTION I. 
SATISFACTION AND DISCHARGE OF LEGITIM. 


264, The subject of legitim may be first considered, because the Importance of 
. ° : : : snap the doctrine of 
rules which regulate the discharge and satisfaction of that interest .tistction in 


are well understood and ascertained. A clear perception of the relation to 
operation of the doctrine of satisfaction of legitim will simplify ~ 
the exposition of the principle as applied to jus relictw, terce, 
courtesy, executry, and inheritance. 

265. The right of the individual member of a family may be 
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extinguished in various ways: (1) It may be expressly discharged 


by the declaration of his parents in their antenuptial contract, or by 


his own deed ; (2) it may be satisfied by acceptance of a testamen- 
tary provision declared to be given in place of legitim, or by accept- 
ance of a provision under a general settlement which disposes of 
the legitim fund; (3) it may be extinguished wholly or partially 
when the claimant, being heir-at-law to his father, succeeds to the 
heritable estate, in consequence of the younger children’s right to 
require the heir to collate ; or lastly, (4) it may be satisfied or com- 
pensated by advances made to the claimant by the father in his 
lifetime, which are imputed to account of legitim by the operation 
of the doctrine of collatio bonorwm inter liberos. 

266. (1.) With respect to discharges by deed; in practice, express 
discharges of legitim only occur in marriage-contracts. Unless in 
eases where the father has married without a contract, there is no 
necessity for a personal discharge, as antenuptial contracts invari- 
ably exclude the legitim, and such an exclusion is held to be equiva- 
lent to an onerous discharge of the right, provided a sum, however 
small, is given in place of it! The exclusion ought to be made 
applicable in express terms to the person as well as to the right. 
The word legitim is the most proper to denote the right, though 
“ portion-natural” and “ bairn’s part,” which are associated with it 
in the ordinary style of marriage-contracts, would probably be held 
sufficiently expressive of the intention. Since the decision in the 
case of Keith’s Trustees,? it may be assumed that “children of the 
marriage” is the expression most properly descriptive of the per- 
sons, where the intention is to exclude the heir as well as the 
younger children.4 

267. Further, an antenuptial contract has the effect of construc- 
tively discharging the legitim, when by its provisions the wniver- 
sitas of the parents’ moveable estate is settled upon the children of 
the marriage absolutely or subject to a power of division, express 
or implied ;° or upon the wife in liferent and the children of the 
marriage in fee,° or even upon the wife in fee-simple; for until 


 Ersk. 8, 9,23; Bankton, vol. ii. p. to give the heir an indefeasible right to 
303 ; Bell, Pr. § 1587 ; Maitland vy. Mait- _ one-third of the moveable succession; see 


land, 14 Dec. 1848, 6 D. 244, Panmure v. Crokat, 22 Nov, 1854, 17 
® Breadalbane Trs. v. Marchioness of  D. 85., cited infra, p. 188. 

Chandos, 16 Aug. 1836, 2 S. & M‘L. ° Home v. Watson, 1757, 5 Br. Sup. 

377, affirming 14 Sh. 309. 330, overruling the principle laid down in 
° Keith's Trs. v. Keith, 19 D. 1040; see Stirling v. Luke, 1732, 1 Cr. & St. 215, 

also Maitland v. Maitland, supra. and Burden vy. Smith, 1738, 1 Cr. St. 
4 It is a serious mistake, and one that & P. 214. 

has occasioned great hardship to families, § Fisher's Trs. v. Fisher, 19 Nov. 1844, 


to exclude the legitim of the younger chil- 7D. 129. See Lawrie v. Edmond’s Trs., 
dren only. The effect of this mistake is Hume, 291. 
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marriage every man has the uncontrolled power of disposition of cwaprer vu. 


his whole fortune, and if he settle it all upon his intended wife 
by an onerous act—which an antenuptial provision to the wife is— 
there remains no free fund from which legitim can be claimed 
But it is not enough to exclude the claim of legitim that the father 
in his antenuptial contract or settlement on marriage provides an 
adequate sum to the children of the marriage payable at his death. 
However ample such provision may be, it has no higher effect than 
that of putting the child to his election between the conventional 
provision and the claim of legitim.2 Accordingly, where a Scots- 
man, by indenture or settlement on marriage in the English 
form, provided a sum of £6000 to be held by trustees in trust for 
the children of the marriage, but did not declare the provision to 
be in satisfaction of legal claims, an averment that by the law of 
England this indenture “ operated as a full discharge of all legal or 
other claims which the issue so provided for could prefer against 
the succession of their parents, or in respect of the death of either 
of them,” was held not to be a relevant answer toa claim of legitim, 
and it was ordered that an account be taken of the free moveable 
estate, so that the amount of the legitim fund should be ascer- 
tained.? Leeitim, it is scarcely necessary to add, cannot be extin- 
guished or diminished by a bequest, mortis causa donation, or trust 
conveyance of the estate to another child, or to a stranger.* 


18 


268. Express discharge by the child occurs in practice when a Discharge 


when parent 


parent, who has not discharged his children’s legitim on the occa- jecomes a 


sion of his own marriage, becomes a party to the marriage-contract 


party to the 
child’s mar- 


4 


of one of his children as granter of a provision,—which may either riage-contract. 


be in the form of a present payment or of an obligation to pay,— 
and declares that the provision is to be taken in satisfaction of 
legitim. The acceptance of the provision is sufficiently signified by 
the child’s subscription of the contract, which is in effect a discharge 
of the right to legitim. As already observed, a discharge of the 
legitim is not to be implied,’—a rule which is illustrated by one 
of the points in the Breadalbane succession case. One of the 
daughters of the Marquis, by her marriage settlement in the Eng- 
lish form, had accepted a sum secured to her “as her portion or 


1 Per curiam in Fisher's Trs., supra. M. 516. See also Somerville’s Ts. v. 


A partial settlement of the conquest by 
antenuptial contract upon the children of 
the marriage does not of course imply an 
exclusion of legitim as to the remainder ; 
see Visbet v. Nisbet, 1726, Robertson, 594. 

2 Cases of Keith, Breadalbane, and T’re- 
velyan ; Rait v. Arbuthnott, 1892, 19 R. 
687. 

3 Treveleyan v. Trevelyan, 1878, 11 


Dickson's Trs., 1887, 14 R. 770, which 
however, is really a decision applying a 
res judicata. 

4 Lashley v. Hog, 12 July 1804, 4 Paton, 
581 (5th point) ; see Lord Eldon’s speech, 
reported at great length, p. 663. 

5 Stair, 3, 8, 45 ; Ersk. 3, 9, 23 ; Clark 
v. Burns, 27 Jan. 1835, 15 Sh. 326, and 
cases there cited ; Breadalbane case, infra. 
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fortune.” This was maintained to be equivalent to a discharge of 
the legitim; but it was held by the Court of Session, and the House 
of Lords on appeal, that the right to the portio legitima was not dis- 
charged by a form of expression in which the significant part of the 
legal term was wanting.’ 

269. The law of legitim in its collisions with the clauses of style 
by which conveyancers have sought to exclude or restrict its 
operation, has been productive of surprises, of which the most 
notable have resulted from the omission on the part of the con- 
veyancer to take notice of the rights of the heir. Two cases of this 
description may be cited as deserving of study. The first is the 
case of Lord Panmure v. Crokat.2 Lord Panmure’s father, in his 
antenuptial contract, had made certain provisions for the younger 
children of the marriage, subject to the usual declaration that these 
were given in satisfaction of legitim. By his will he left the 
residue of his estate to strangers in blood. The heir, who took no 
benefit under the contract of marriage, and whose claims were not 
included by it in words, successfully claimed his legitim, and 
carried off one-half of the personal estate. If the younger children 
had been the residuary legatees, the heir could have gained only a 
formal advantage by this claim, because the entailed estates,—or 
rather the life interest of the heir—which was of much greater 
value than the legitim fund, would have been subject to collation. 
But as the younger children were not interested in the residue, a 
question of collation could not arise. A similar result was deduced 
in the Kintore case,? the facts being different in this respect, that 
Lord Kintore’s antenuptial contract, which burdened the heir with 
provisions in favour of the younger children, went on to declare, 
“which provisions before conceived in favour of the children of 
this marriage are hereby declared to be in full satisfaction to them ” 
of legitim and executry. It was held by the First Division, and 
the judgment was affirmed on appeal, that the exclusion only 
applied in terms and in intention to the claims of legitim of those 
children in whose favour provisions were “ conceived,” their Lord- 
ships reserving their opinions on the question whether it was 
possible to exclude the legitim of the heir without giving him a 
provision or benefit in exchange.! 


1 Breadalbane’s Tis. v. Marchioness of * Panmure v Orokat, 1854, 17 D. 85. 
Chandos, 14 Sh. 809, 16 Aug. 1886, 2S. 3 Lady Kintore v. E. of Kintore, 1884, 
& M‘L. 377, overruling the early case 11R. 1013; affd. 12 R. (H.L.) 93. 
of Nisbet v. Nisbet, 1726, Robertson, 594, 4 See Lord Fraser’s opinion on this 


as to which see Lord Colonsay’s remarks, pint, 11 R. at p. 1019, and remarks of 
19 D. 1057. See also as to exclusion of L. Pr. Inglis at p. 1029. 

legitim in the father’s lifetime, Smith v. 

Ellets, 1622, M. 4777. 
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270. (2.) The exclusion of the right of legitim by antenuptial cmaprer vu. 
contract, or by discharge executed in the lifetime of the father, is Exclusion of 
sometimes termed “ forisfamiliation.” In either case it operates the lesitim by | 
in favour of the other children of the marriage whose right to wndera will. 
legitim has not been excluded,! in the same way as if the child had 
died during the lifetime of the father, and therefore before the right 
vested. Where, on the other hand, the right to a share of legitim 
is forfeited in consequence of the child electing to take his pro- 
visions under a testamentary deed which disposes of the legitim, 
the benefit of the share, which, if claimed, must have come out of 
the residuary estate, enures to the benefit of that estate? The 
principle of the distinction was thus stated by the Lord President 
M‘Neill : * “ When the father, by transaction in his lifetime, extin- 
guishes the claim for legitim which his child would, in the event 
of survivance, have been entitled to make against the succession, 
the effect of that transaction is ¢o relieve the succession from the 
eventual claim of that child, just as if the child had died, or been 
forisfamiliated. That relief to the succession is what the father 
acquires by the transaction ; but the succession so relieved becomes, 
on the death of the father, subject to the operation of the law, and 
must undergo the division which the law has appointed in regard 
to the moveable estate and succession of every man. Whereas, 
when no transaction binding on the child has taken place during 
the father’s hfetime, and when by the father’s death the right to 
legitim has opened to and become fully vested in the child, and 
such child agrees to take in lieu thereof a provision which the 
father had put in his option,—that is a transaction, not with the 
father, but with the representatives, who in that way satisfy the 
claim, and are entitled to the benefit of the relief so obtained.” If 
the legitim of all the children is discharged in the lifetime of the 
parent, the legitim fund is extinguished, and the succession is then 
divisible equally between the widow and the next of kin. 

271. The doctrine that the acceptance of a provision under a Acceptance of 
settlement which disposes of the testator’s whole moveable estate Ra Nee 
operates in satisfaction of legitim, is now so well established, that pottlement * 
it is unnecessary to refer circumstantially to the cases.° Teetio 


A total election. 


1 Hog v. Lashley, 7 May 1792, 3 Paton, 
247, where the legitim was discharged 
by the children in consideration of an 
immediate payment ; and Lord Panmure 
y. Crokat, 29 Feb. 1856, 18 D. 703, where 
it was excluded by antenuptial contract 
in consideration of provisions payable 
after the father’s death. 

2 That the right to legitim vests by 
survivance was authoritatively fixed by 


M‘Murray v. M‘Murray’s Trs., 17 July 
1852, 14 D. 1048, and Macdougall vy. 
Wilson, 20 Feb. 1858, 20 D. 658. 

3 Fisher's Trs. v. Dixon, 6 Apr. 1843, 
2 Bell, 63, affg. 2 D. 1121. 

418 D. 709. 

5 See the following cases, among many 
others, which illustrate the principle :— 
Breadalbane Trs. v. Duchess of Buck- 
ingham, 5 Mar. 1840, 2 D. 731; Nicol- 
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settlement is in effect a disposition of the legitim, and the legatee 
must therefore elect between his rights under the settlement: and 
his legal claims. As to the effect a the assertion of a claim of 
legitim adversely to a testamentary instrument on the rights of 
other beneficiaries, reference is made to the subsequent chapter on 
ELECTION. 

272. It has, however, been represented by high authority that 
the acceptance of a legacy or special provision under a partial 
settlement of moveable estate does not preclude the legatee from 
claiming his legitim.2 In the case of White v. Finlay,? where the 
father of a family appointed his widow “sole executrix and 
universal legatee,” it was ruled by a unanimous judgment of the 
Second Division that the testament, although operative as a con- 
veyance of the entire legal estate for the purposes of administration, 
disposed of the beneficial interest in the dead’s part alone ; insomuch 
that the children, after executing a ratification of the testament, 
were entitled to legitim in competition with the trustee on the 
executrix’s estate. It follows, therefore, that where a universal 
legacy of the moveable estate is given to one child, under burden 
of provisions to the other children, legitim may be claimed by the 
general legatees in addition to their provisions. A provision of 
heritage will not be presumed to be in satisfaction of legitim. 

273. (3.) The right to legitim may also be extinguished or com- 
pensated where the other children meet the claim by the counter 
claim of “collation,” directed either against the heritable estate to 
which the child sustaining the character of heir-at-law has suc- 
ceeded, or against moveable funds advanced to the child by the 
parent during his lifetime. The reader is reminded that the 
principle of collation as between heir and executor extends to pro- 
perty to which the heir has succeeded by a singular title, eg., an 


son’s Assig. v. Macalister’s Trs., 2 Mar. 
1841, 3 D. 675 ; Minto v. Kirkpatrick, 20 
May 1842, 4 D. 1224; Jack v. Marshall, 
1879, 6 R. 548 ; Wilson's Ts. v. Wilson, 
1 July 1843, 15 Scot. Jur. 549; Collier 
v. Collier, 6 July 1833, 11 Sh. 913, and 
F.C. ; Henderson v. Henderson, 1782, 
M. 8191. 

1 Chapter XII. 

2 Collier v. Collier, ut supra, per Lord 
Glenlee ; Howden v. Crighton, infra, and 
see remarks in note to report of Collier's 
case ; Henderson v. Henderson, ut supra, 
decree. 

3 White v. Finlay, 15 Nov. 1861, 24 
D. 38. 

4 Howden v. Crighton, 18 May 1821, 


1 Sh. 18, N.E.16; Marshall v. Marshall’s 
Trs., 21 Nov. 1829, 8 Sh. 110. On the 
subject of the satisfaction of legitim by 
testamentary provisions, and by payments 
after the father’s death, reference is also 
made to the cases of Ross v. Mackenzie, 18 
Noy. 1842, 5 D. 151; Paterson v. Mon- 
erteff, 15 May 1866, 4 Macph. 707 (as to 
Discharge in ignorance of the Right) ; 
Stevenson v. Hamilton, 7 Dec. 1838, 1 D. 
181, and Lowson v. Young, 15 July 1854, 
16 D. 1098 (as to Election) ; Gowrlay v. 
Wright, 23 June 1864, 2 Macph. 1284 
(mora pleaded as a defence to the claim) ; 
and M‘ Murray v. M‘Murray’s Trs., 14D. 
1048 (as to Homologation and Personal 
Bar). 


BY WILL OR CONTRACT. 


entailed estate, provided he is heir aliogui successwrus That it 
operates practically in the way of compensation, is evident from 
the import of the two leading modern cases, Anstruther y. 
Anstruther, and Fisher’s Trustees v. Fisher? In the former case, 
the heir, who succeeded to the estate in virtue of an entail executed 
by an ancestor of his father, could not lawfully convey the fee 
to the younger children; nevertheless they were held entitled to 
impute the value of his life interest in the estate in extinction of 
his share of the total succession. In the latter case, it was 
expressly found that the heir was not bound to execute a pro 
indiviso conveyance of the heritable estate in favour of the family ; 
but that it was competent and sufficient to have the value of the 
estate ascertained, with the view of imputing it in part payment of 
the eldest son’s share of the total suecession.? 

274, Referring to the next chapter for an exposition of the law 
of collatio bonorwm inter liberos, it is only necessary here to observe 
that the object of such collation is to secure an equitable division 
of the legitim fund. The principle, as stated by Erskine,‘ is, that 
all provisions given by a father to his children during his lifetime 
are imputed in satisfaction of legitim, including not only the tocher 
given on his child’s marriage, but sums of money advanced, though 
without any written acknowledgment or obligation to account, 
“ Advances,” says Professor Bell,> “ will be imputed to the legitim 
in the following circumstances :—if made for the purpose of 
setting the child up in trade; or for a settlement in the world ; or 
for a marriage portion.” In conformity with this principle, it was 
held, in Johnston v. Cochran,’ that a daughter who had received 
£500 as a marriage portion from her father, and in Kay v. Kay,’ 
that a son to whom advances had been made to establish him in 
business, were bound to impute these provisions, with interest, in 
satisfaction of legitim. The exceptions are,—(1) advances in- 
tended as a recompense for services rendered ;* (2) advances for 


1 Anstruther v. Anstruther, 20 Jan. 7Sh. 226 ; see Nicolson’s Tr. v. Macalister, 


See Cod. lib. 6, 


1836, 14 Sh. 272. 

2 Anstruther’s case, supra; Fisher's 
Trs. v. Fisher, 5 Dec. 1850, 13 D. 245. 

3 Fisher's Trs, v. Fisher, decree, 13 D. 
261. See the separate Chapter on Colla- 
tion (Chapter VIII.). 

4 Ersk, 3, 9, 24 and 25. 

5 Bell, Pr. § 1588. As advances made 
inter vivos out of the revenues of heritable 
property do not tend to diminish the 
legitim fund, they do not fall to be collated 
(Ersk, ut supra ; Marshall v, Marshall's 
Trs., 21 Nov. 1829, 8 Sh. 110). 

6 Johnston vy. Cochran, 13 Jan, 1829, 


2 Mar. 1841, 3D. 675. 
tit. 20, 1.17 and 20 (Pr. and $1); Cod. 
lib. 8, tit. 28, 1. 29 and 30 (§ 2). 

7 Kay v. Kay, 12 July 1844, 16 Scot. 
Jur. 550 ; Campbell v. Anstruther, 16 June 
1887, F.C. ; Duke of Buccleugh v. M. of 
Tweeddale, 1677, M. 2369. 

8 See Minto v. Kirkpatrick, 23 May 
1833, 11 Sh. 632, where it was decided 
that a son taken into partnership with his 
father was not bound to collate the value 
of the share in the stock in trade assigned 
to him; also Gunn v Gunn’s Tr., 28 Feb. 
1833, 11 Sh, 484, 
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maintenance and education in minority, or prior to emancipation, 
and which are due ew debito natwrali ;1 and (3) advances made in 
loan, and for which the child was liable in repayment to the father 
and his executors.2 In short, collation applies to provisions as 
distinguished from payments under obediential obligations, or 
taking the form of a contract. 

275. The right of collation must not be confounded with the 
right of the children to reduce conveyances to a favoured child not 
completed by possession, as being in defraud of legitim.* 


SECTION II. 


SATISFACTION OF CLAIMS ON THE HERITABLE ESTATE AND 
EXECUTRY.4 


276. Notwithstanding some authority of a contrary tendency,’ 
it is more than doubtful whether the right to undisposed-of 
executry can be cut off by a discharge, or satisfied by a special 
provision. The passages in Stair and Erskine which have been 
supposed to countenance the proposition® seem rather to imply 
that the right will subsist, unless it is either defeated by a con- 
veyance of the dead’s part to some other person, or by an express 
renunciation on the part of the child himself in favour of the 
other members of the family. The principle that an heir cannot 
be excluded from the succession by disinherison has been given 
effect to in several cases relating to heritable succession ;’ and 
although it was held in an old case that a beneficial interest might 


1 Irving v. Irving, 1694, 4 Br. Sup. 
144. See Stair, 3, 8, 26. 

2 Webster v. Rettie, 4 June 1859, 21 D. 
915. See the English cases on the 
doctrine of advancement, cited in this 
report, 21 D. 921. 

3 Hog v. Lashley, 7 May.1792, 8 
Paton, 247; Johnston v. Johnston, 23 
June 1841, Hume, 290; Balmain v. 
Graham, 1721, M. 8199. 

4The right of the children to claim 
from the father’s estate the share of the 
goods in communion which might have 
been bequeathed by their deceased mother 
has been abolished by the Moveable Suc- 
cession Act (18 and 19 Vict., cap. 28, § 6), 
and it has been thought unnecessary to 
treat separately of the satisfaction of this 
claim. The law is stated by Lord Fraser, 
2d ed. p. 1070, sqg. The latest case 
that has occurred is Sinclair’s Fzrs. v. 


Rorison (11 Dec. 1852, 15 D. 212), where 
a father having settled £800 upon his 
daughter in liferent, and her children in 
fee, adding that he included her mother’s 
share in that sum, and the daughter 
having repudiated the settlement, it was 
held that the value of the deceased wife’s 
share of executry must be deducted, in 
accordance with the declaration in the 
will. Leighton v. Russell, 1 Dec. 1852, 
15 D. 126, decided that a liferent of 
universitas, unaccepted, did not bar the 
claim of the wife’s executors. See the 
cases noted infra, Chapter XLI., Sec- 
tion ITI, 

5 See 2 Fraser, 2d ed. p. 1075. 

6 Stair, 3, 8, 54; Ersk. 3, 9, 23. 

7 Blackwood v. Dykes, 26 Feb. 1833, 
11 Sh. 443; Sinclair v. Traill, 27 Feb. 
1840, 2 D. 694; Stoddart v. Thomson, 
1734, Elch, “ Succession,” No. 1, 
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be given to testamentary executors by words of nomination, coupled cHaprer vn. 
with words excluding the testator’s next of kin, there is no 

authority for holding that the interest of a child in his father’s 

intestate succession can be taken away by words of mere exclusion, 

whether occurring in a marriage-contract or a testament. 

277. The case of Wilson v. Gibson, and that of Maitland, are Rstimate of the 
direct authorities to the contrary. In the former case, a father, tendency of the 
by two testamentary dispositions in favour of his daughters, gave 
to each of them a liferent interest in certain heritable property, 
and the fee to their children, and declared in both cases that the 
conveyances should be accepted “in full satisfaction of all legitim, 
portion-natural, bairn’s part of gear, executry, or other claims what- 
soever which she or her heirs can ask or demand through my death, 
or the death of my deceased wife, or in any other manner of way ; 
and that in case recourse shall be had to any of the said claims, 
whether legal or conventional, the rights of both liferent and fee 
hereby granted shall fall and become null and void.” He died in- 
testate as to his moveable succession, leaving a widow, who was 
separately provided four, her legal claims having been discharged. 

The Court held that the daughters were entitled to the entire move- 
able succession in equal shares. This case disposes of the theory 
of satisfaction as applied to executry. In Maitland v. Maitland’ 
the interest of the children of the marriage in legitim and executry 
was excluded by antenuptial contract; and in this case also, the 
widow having predeceased her husband, the children of the 
marriage were held entitled to the entire succession. The principle 
applicable to such cases is, that an heir or personal representative 
can only be excluded by giving the estate to another person. In ~ 
a later case the distinction appears to be taken between a receipt 
for an advance before the date of the will, which was held not to 
bar a claim for a legacy, and receipts subsequent to the will for 
money paid to account of the recipient’s share of succession, the 
latter being held to be satisfaction of the legacy.° 

278. It has, however, been determined that a child may re- Discharge of 
nounce his right to executry to the effect of devolving it upon his night 1o-exe- 


cutry operates 


; i of intestacy. But it would i favour of 
brothers and sisters, in the event acy Aeueiee 


1 Beizley v. Napier, 1739, M. 6591. the parents’ estate ; it was held that on 4nd sisters. 
2 Wilson v. Gibson, 30 June 1840, 2 the lapsing of another one-fourth share of 
D, 1236. the fund she was entitled to an equal 
3 Maitland v. Maitland, 14 Dec. 1848, share of it. 
6 D. 244. 5 M‘Laren v. Howie, 1869, 8 M. 106. 
4 In Special Case Robertson, 1869, 7 M. 8 Johnston v. Miller, 26 June 1847, 9 


1114, a lady entitled to one-fourth of a D. 1889 ; Campbell v. Campbell, 1738, 
fund under the marriage-contract of her Elch. “ Legitim,” No. 4; M. 8187 and 
parents accepted it in her own marriage- 9265 ; Wright v. Burns, 27 Jan. 1835, 
contract in full of all her claims against 13 Sh. 326, 
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seem that such a renunciation will not operate in favour of more 
distant relatives! And such renunciation must in express terms 
apply to executry ; for a discharge of legitim, coupled with such 
general words as “all he can ask or demand,” will not apply to 
executry, which is not a claim to be demanded, but a right of 
succession.” 

279, In conclusion, it is to be observed that the heir’s right to 
a share of executry is held to be satisfied if he accept the heritable 
succession, in virtue of the doctrine of collation, which is elsewhere 
discussed.2 Collatio bonorwm inter liberos (which has relation to 
gratuitous advances) does not affect the child’s claim to executry ; 
but the share of executry accruing to a child is of course subject 
to abatement in respect of proper debts incurred to the father, 
including money advanced in loan and entered in the father’s books 
as a debt due to his estate.‘ 


SECTION -ITI. 
SATISFACTION AND DISCHARGE OF JUS RELICTA. 


280. Jus relicte, like legitim, may be either discharged by agree- 
ment, or satisfied by the acceptance of an equivalent provision. 
There does not seem to be, in relation to this particular claim, any 
room for the application of the doctrine of satisfaction by advances. 
As the husband is legally bound to maintain his wife during the sub- 
sistence of the marriage, the presumption is, that monies advanced 
to her during his lifetime must have been given in fulfilment of 
the husband’s obligation to support her, and not as a provision for 
future maintenance. Our remark does not apply to funds settled 
by way of postnuptial provision. Such provisions are subject to 
similar rules of interpretation with antenuptial provisions, and, as 
will be seen, are in certain cases held to be given in satisfaction of 
legal provisions.® 

281, (1.) Discharges of jus relict may be either express or 
implied; in consideration of a provision, or of the onerous obliga- 
tion implied in marriage. It does not seem to be correct to say 


1 Ersk. wt swpra; Bankton, vol. 2, p. 
382 ; 1 Fraser, 601, and cases there re- 
ferred to ; Campbell v. Campbell, 1738, M. 
8187, 9265 ; Elch. “ Legitim,’” No. 4. 

* Sinclair vy. Sinclair, M. 8188; 18 
Feb. 1770, 2 Pat: 199; Anderson v. 
Anderson, 1743, M. 5054; Hepburn v. 
Hepburn, M. 5056; Elch. ‘‘ Executor,” 
No. 12; Pringle v. Pringle, 1741, Elch, 


“ Legitim,” No. 5 ; and cases in Morrison, 
voce ‘* General Discharge,” p. 5046 et seq. 

3 Chapter VIII. 

+ Webster v. Rettie, 4 June 1859, 21 
D. 915. 

° The fact that such donations are re- 
vocable during life does not interfere 
with the application of the principle under 
consideration, 
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that jus relicte may be gratuitously discharged ; for a discharge by cuarrer vu. 
antenuptial contract, although it were granted without a pecuniary ———™S 
equivalent—which in practice is never done—is, in contemplation 

of law, an onerous discharge; and a discharge granted after 

marriage, without adequate consideration, is not binding! 

282, As we had occasion to remark with reference to legitim, To render dis- 
the right intended to be discharged ought to be described by its (Hye eee te 
proper name,” but this is not essential, and equivalent words in a SS 
contract of marriage executed in a colony have been sustained as as 
excluding this right. A widow to whom an annuity had been 
provided in her antenuptial settlement in the English form, which 
annuity she accepted “in lieu and full bar and satisfaction of the 
dower or thirds, which at common law or by custom she can or 
otherwise might claim from the estates of her husband,” and also 
“in full bar and satisfaction of terce,’ was held not to have dis- 
charged her jus relicte under that expression, but to be entitled to 
claim it in addition to the provisions settled upon her by the con- 
tract. It had previously been held that a general discharge, as of 
“any aliment or other provision of the law competent to her as a 
wife,’® or of “all that she or her next of kin could claim in the 
event of her predecease,° was sufficiently broad to comprehend 
jus relictee. 

283. Again, jus relictew, equally with legitim, may be construc- Constructive 
tively discharged during the subsistence of the marriage, by the Se ae 
acceptance of a provision under a contract or settlement, under ee uf 
which the husband disposes of the fund which is subject to the the entire 
widow’s claim,—that is, under a settlement dealing with the totality °*** 
of the moveable succession.’ “When there is no antenuptial con- 
tract, and the husband makes a voluntary provision in favour of 
his widow, as in full of her legal claims, she is put to her election 
upon his predecease ; and in the event of her death before she has 
had the opportunity of making her choice, the right of election 
passes to her representatives. On the other hand, if the wife has, 
during the subsistence of the marriage, consented to accept the 
provision in substitution for her legal claims, she may retract her 


1 Hunter (Roughead’s Tr.) v. Dickson, 
5 Sh. 267, N.E. 248; 19 Sept. 1831, 5 
W. &S. 455. 

2 Ersk. 3, 9, 16. 

3 Special Case Durrant Steuart’s Trs., 
1891, 18 R. 1114. 

4 Keith’s Trs. v. Keith, 17 July 1857, 
19 D. 1040. See infra, § 286, as to the 
extent to which jus relicte is compatible 
with the acceptance of testamentary pro- 
visions. 

VOL. I. 


5 Miller v. Brown, 1776, M. 6456; 5 
Br. Sup. 473 ; Hailes, 678. 

8 Tod v. Wemyss, 1770, M. 6451; and 
see Ersk. wt supra, and Bankton, vol. ii. 
p. 886. The form of expression last 
quoted in the text would seem to be appli- 
cable in terminis only to the wife’s share 
of the goods in communion, which, prior 
to the Moveable Succession Act, she was 
entitled to bequeath. 

7 See the cases as to legitim, supra. 
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consent as a donatio inter virwm et uxorem, but her right of revoca 
tion, being strictly personal, cannot be exercised by her representa- 
tives.”! Simple acceptance of a provision inter vivos, however 
large, does not bar the right to claim jus relictw out of the husband’s 
undisposed of estate. The rule has been applied to provisions of 
every description, including simple money provisions,’ settlements 
of conquest,* annuities,° and provisions of heritage.® 

284. In the case of Thomson v. Smith,’ the question was 
raised, but not decided, whether the acceptance of a liferent of the 
husband’s whole estate implied a discharge of jus relicte. The 
question is now determined in the affirmative by the decision of 
the House of Lords in Ldward v. Cheyne® The husband by his 
will gave his wife the life interest (through trustees) of his whole 
estate, and in the fourth purpose he directed his trustees, after the 
death of the survivor of the spouses, “‘ and with her consent and 
full approval (in token of which she has subscribed this deed),” to 
apply a large part of the estate in payment of legacies ; the residue 
(by a subsequent clause) being devoted to religious and charitable 
purposes. It was held, in a question with the wife’s representatives 
claiming terce and jus relicte in her right, (1) that the wife’s con- 
sent was limited to the directions given to the trustees with respect 
to the payment of legacies mentioned in the fourth trust purpose ; 
but (2) that, even when so limited, her consent was inconsistent 
with the claim set up by her representatives; because under the 
scheme of the will the legacies were to be paid out of the 
universitas of the estate, and the lady was not entitled after 
accepting a liferent to withdraw from the operation of the will one 
moiety of the testator’s estate, and to have the legacies payable out 
of the dead’s part only. 

285. (2.) The jus relicte will be satisfied by a testamentary pro- 


1 Per Lord Watson in Hdward v. 
Cheyne, 15 March 1888, 15 R. (H.L,) 34. 

2 Keith's Trs. v. Keith, supra, and 
cases noted below. 

3 Howden v. Crichton, 18 May 1821, 
1 Sh, 14; see note to Faculty Report of 
Collier vy. Collier, 6 July 18383; Fraser 
v. Rankine, 17 Dec. 1885, 14 Sh. 174; 
M‘Aulay v. Bell, 1712, M. 8848. 

4 Tod v. Wemyss, 1770, M. 6451; 
Hailes, 384. 

5 Ross v. Masson, 8 Feb. 1848, 5 D. 
483 ; Dunlop v. Greenlecs’ Trs., 2 June 
1865, 3 Macph. H.L. 46. 

& Cross v. Boyes, 16 Jan. 1801, Hume, 
484, It is obvious that even a universal 
legacy of heritage has no effect upon the 


rights of succession 7m mobilibus (Urqu- 
hartv. Urquhart, 20 Feb. 1851, 18 D. 
742). 

7 Thomson v. Smith, 8 Dec. 1849, 12 
D. 276. See Leighton v. Russell, 1 Dec. 
1852, 15 D. 126, and Baroness de Blonay 
v. Oswald’s Reps., 17 July 1868, 1 M. 
1147, where the same question was raised 
with reference to the claim of the wife’s 
executors, and the widow’s claim of 
interim aliment. 

815 R. (H.L.) 33; affirming 11 R. 
996. 

® P. 36, per Lord Macnaghten; and 
see cases cited in Lord Watson’s opinion, 
p. 384. See also Caithness’ Trs. v. Caith- 
mess, 1877, 4 R. 937, 
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vision in favour of the wife, and declared to be in satisfaction of cHaprer vm. 
jus relicte, either expressly, or by being given as part of a general Satisfaction of 
settlement under which the husband disposes of the totality of his peace 
moveable estate. And it is immaterial that the wife’s provision is provisions. 
contained in a separate writing, if such writing form part of a total 
settlement.!' The leading case is Keith's Trustees v. Keith,2 where 
the distinction was taken between a marriage-contract provision 
and testamentary provisions by the husband. The former was 
considered not to be in satisfaction of jus relicte, because it was not 
given under that condition, and the contract did not dispose of the 
husband’s whole estate; the latter formed part of a universal settle- 
ment. The wife was therefore held bound to elect between the 
_ testamentary provisions in her favour and the jus relict, increased 
by her marriage-contract provision.* 

286. Reference is made to the chapter on Election with refer- Effect of dis- 
ence to the subject of the effect of discharge or satisfaction of the S2ase or satis 


faction in 
claim of jus relictee on the rights of other claimants of the succession. larging the 


The principle is, that a discharge of the jus relict in the husband’s sacle 
lifetime extinguishes the right, so that the moveable succession ee 
comes to be divisible in equal shares betwixt the children entitled 

to legitim and the husband’s representatives; but that the accept- 

ance of a testamentary provision in satisfaction of the jus relicte, 

after the husband’s death, operates in favour of the representatives 

only.’ 


SECTION IV. 


SATISFACTION AND DISCHARGE OF TERCE AND COURTESY. 


287. Terce and courtesy, like other legal claims, may be made 
the subject of discharge or satisfaction. 

288. The interest of either of the spouses in the property of the How terce an 
other may be renounced simpliciter by antenuptial contract,® or een: 
excluded by a deed of entail;’ and even after marriage these fed or dis- 


, é Jee z charged. 
rights may be discharged for an equivalent provision, subject to 


1 Caithness’ Ts. v. Caithness, 1877, 4 not excluded by annuities granted by the 


R. 937; Stewart v. Stephen, 29 Nov. 1832, 
11 Sh, 139. 

2 Keith's Trs. v. Keith, 17 July 1857, 
19 D. 1040; see Bennet v. Bennet’s T'rs., 
1 July 1829, 7 Sh. 817; Johnstone v. 
Coldstream, 30 June 1843, 5 D. 1297. 

3 In the case of the Baroness de Blonay 
y. Oswald’s Reps., 17 July 1863, 1 M. 
1147, it was held (1) that a widow’s claim 
for interim aliment or ‘‘ alimony” to the 
first term after her husband’s decease was 


husband inter vivos ; but (2) that the claim 
was excluded by acceptance of a liferent 
of his testamentary estate. 

4 Chapter XII. 

5 Fisher v. Dixon, 2 Bell, 68, 78; and 
Campbell’s Trs, v. Campbell, 24 D. 1821 ; 
overruling Andrews v. Sawer, 14 Sh. 589. 

6 See Hamilton v. Boswell, 3 Feb. 
1720, Robertson, 346. 

7 Hay Newton v. Hay Newton, 1870, 8 
M. (H.L.) 66, affirming 5 M. 1056, 
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this qualification, however, that if the consideration in a post- 
nuptial contract is inadequate, the discharge may be revoked. 
Terce and courtesy are of course liable to be affected by the 
diminution or conversion of the estate which forms the subject of 
these rights, but this matter, which relates to the nature of the 
interest, and not to its effect in competition with testamentary 
rights, has already been considered. 

289. With reference to the doctrine of satisfaction, it is neces- 
sary to distinguish between terce and courtesy. In the former 
case, the doctrine is established by the provision of the Scottish 
Statute 1681, cap. 10, which enacts “that in time coming, where 
there shall be a particular provision granted by an husband in 
favours of his wife, either in a contract of marriage, or some other 
writ, before or after the marriage, that the wife shall be thereby 
secluded from a terce out of any lands or annual-rents belonging 
to her husband, unless it be expressly provided in the contract of 
marriage, or other writ containing the said provision, that the wife 
shall have right to a terce, by and attour the particular provision 
conceived in her favours.” 

290. In the case of the courtesy, the right is not excluded by a 
conventional provision, unless accepted subject to a declaration that 
it is in lieu of courtesy.2 It is doubtful whether the acceptance 
even of a mortis causa provision forming part of a universal con- 
veyance of the wife’s heritable estate would deprive the husband 
of his courtesy, unless the jus mariti and right of administration 
were excluded; for the right to the courtesy is in a sense a con- 
tinuation of the jus mariti after the death of the wife, and not 
strictly a right of succession ;? and it is not to be presumed that 
a proprietrix, in disposing of her estate, means to dispose of her 
husband’s vested interest in it. However, it may assumed that a 
trust for immediate division, giving a portion of the estate to the 
husband in leu of his liferent, would put him to his election. 

291. Although by the terms of the Statute 1681, cap. 10, terce 
is excluded by any provision granted by the husband, it has been 
held, as an equitable construction of the enactment requires, that 
the wife’s acceptance is necessary to an effectual exclusion. Where 
she has not accepted the conventional provision stante matrimonio, 
her right of election at the husband’s death is indisputable. And 


1 Chapter XXXVI. (Marriage Pro- 3 Ersk. 2, 9,55; 1 Bell’s Com. 7th ed. 
visions). See Mowat’s Crs. v. Lauder, p. 60. 
1697, M. 6895. 4 Stair, 2, 6, 17; Cowan v. Kerr, 15 


2 See 1 Bell’s Com. 7th ed. 682; Dec. 1830, 9 Sh. 188; Douglas, Heron, 
Primrose v. Crawford, 1771, M. ‘‘Cour- and Oo. v. Cant, 1783, M. 11,461. 
tesy,” App. No. 1 ; Hamilton v. Boswell, 
supra. 
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the infeftment of the wife in the fee of a part of the estate, without cxaprer vu. 

her consent, will not deprive her of her right of election. ae 
292. Whether terce is satisfied by a conventional provision Satisfaction of 

under a foreign settlement, depends upon the question whether 'é bY con 


ventional pro- 
that provision is effectual and binding according to the law of the vision under 


“ : fe foreign settle- 
country in which it is made. The acceptance of a sum of money ment. 


as a jointure under an English settlement has been held sufficient 
to bar the right of terce.2 On the other hand, where the con- 
ventional provision included the liferent of the price of the granter’s 
Scottish estate, which, by the form of the deed, was not effectually 
conveyed to her, the Court found the widow entitled to terce, on 
the principle that she had not succeeded to the full measure of the 
conventional provision intended for her.? In a more recent case, 
where a wife, by a contract of separation executed in America, 
received from the husband an annuity of £300 per annum, and 
afterwards received from the Court of Chancery of South Carolina 
a sum in name of alimony of 20,000 dollars, the terce was held not 
to be satisfied by the settlement of the annuity, as it was evident 
from the judicial proceedings which had since taken place that the 
previous arrangement was only temporary.‘ 


1 Belshier v. Moffat, 1779, M. 15,863. 4631; M. ‘‘ Foreign,” App. No. 5; 15 
2 Countess of Seafield v. The Earl, 8 Dec. 1797, 3 Pat. 621. 

Feb. 1814, F.C. 4 Nisbett v. Nisbett’s Trs., 24 Feb. 
3 Jankouska v. Anderson, 1791, M. 1835, 13 Sh. 517. 

6457; and see Ross v. Aglionby, M. 
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CHAPTER VIII. 
OF COLLATION. 


1. Berween Herr AND EXECUTOR. 2. Co~uaATIO BoNoRUM INTER 
LIBEROS. 


SECTION I. 


COLLATION BETWEEN HEIR AND EXECUTOR. 


293. The heir-at-law, if entitled to sueceed as one of the next 
of kin, or under the Moveable Succession Act, to a share of the 
executry estate, can only lay claim to it upon condition of collating 
(or communicating) the heritable estate with the other personal 
representatives, who must then collate the executry estate with 
him.! The heir is subject to the hke obligation as a condition of 
claiming legitim in the case where he is one of the children of the 
predecessor.2- But as he cannot collate the same estate twice, his 
obligation is held to be fulfilled by throwing the heritage into the 
combined legitim and executry funds for the purpose of distribution 
according to the rules of personal succession. Collation is a 
privilege of the heir which he is not bound to exercise for the 
benefit of the personal representatives ; but it would seem that an 
heir may be compelled to collate by his creditors where his doing 
so would increase the value of the succession.® 

294, Where, upon an agreement to share heritable and move- 
able succession, any conditions are interposed which the law does 
not prescribe, this is not held to be collation, but a conventional 
arrangement, in which the agreement of the parties is the measure 
of their rights. Therefore, where the curator of a lunatic heir- 
at-law agreed with the next of kin to share the heritable and 
moveable succession, on condition that his ward’s share should be 
paid entirely in money (the object being to avoid the objection of 
alienage), this was held to be a conventional arrangement, and not 
to have the effect of converting the ward’s succession from heritable 


1 Ersk. 3, 9,3; 1 Bell, Com. 7th ed.  legitim. Collation of legitim is not men- 
p. 95; Pr. § 1910. tioned in the “Institute,” and indeed the 
* Law v. Law, 1553, M. 2365; Murray author expressly states that legitim be- 
v. Murray, 1678, M. 2372; Sinclair v. longs to the younger children of the 
Sinclair, 1768, M, 8188. Erskine appears family; Ersk. 3, 9, 23. 
to have overlooked the heir’s right to 3 See 1 Bell, Com. 7th ed. p. 99. 
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to moveable! And where the eldest son of a farmer, in pursuance cHaprer vin. 
of a family arrangement, obtained himself confirmed executor,and  ~— 
entered on the management of the moveable estate, which was 
almost entirely absorbed in the payment of debts, it was held that 
the heir was not liable to account to his sister on the footing that 
he had eollated.2 
295. Jus relicte is not diminished by reason of the heir claiming Heir not liable 
moveable succession, since the fund divisible amongst children or fie pesiegeti 
representatives remains the same, whatever the number of claimants ; 
consequently the heir, even where he is the sole next of kin} is 
not liable to collate with the relict. 
296. The heir’s right to participate in the personal succession is International 
a part of the law of personal succession, and is therefore regulated thea pepo 
by the local law of the domicile. The correlative obligation to tion. 
collate real estate is a rule of the law of personal succession in 
Scotland, and is therefore an obligation binding on any heir who 
lays claim to the personal succession of a person dying domiciled in 
Scotland, irrespective of the situation of the real estate which he 
may be required to communicate. In the application of the rule 
by which collation is subjected to the operation of the law of the 
domicile, it has been determined, jirst, that inasmuch as collation 
is unknown to the law of England, an heir who takes a share of a 
personal succession under the English Statute of Distributions, is 
not bound to communicate heritable estate situate in Scotland which 
he inherited from the same ancestor;° and, secondly, that a per- 
sonal representative of an intestate dying domiciled in Scotland is 
bound to collate or communicate real estate in a colony to which 
he succeeded as heir under the local law of that colony.® 
297. The subjects of collation are; on the one hand, the whole Subjects which 
of the free heritable succession, including heirship moveables ;7 and, lated. 
on the other, the whole of that part of the free moveable succession 
upon which the heir has a claim—that is, executry or legitim, or 
both, as the case may be. In the heritable estate leases are, of 
course, included; and it is of no consequence that assignees are 


1 Kennedy v. Kennedy, 15 Nov. 1848, 
6 D. 40. 

2 Mitchell v. M‘Michan, 18 Jan. 1852, 
14 D. 318. 

3 Trotter v. Rochead, 1681, M. 2375. 

4 Balmain v. Glenfarquhar, 1719, M. 
2378; Murray v. Murray, 1678, M. 
2374-5; Trotter v. Rochead, supra. 

5 Balfour vy. Scott, 1798, 3 Pat. 300, 
reversing the judgment of the Court of 
Session M. 2379. In the case of Douglas 
v. Douglas, 1763, 5 Br. Sup. 896, the true 
principle appears to have been followed, 


but the report is very brief and somewhat 
obscure. Robertson v. Robertson, 16 Feb. 
1816, F.C., and Zvrotter v. Trotter, 5 Sh. 
78, N.E. 72, which are indexed under 
the head of Collation, are really cases of 
Election. 

§ Robertson v. Macvean, 18 Feb. 1817, 
F.C. 

7 Pollock v. Pollock, 1667, M. 5402. 

8 See this subject treated injra, hune 
tit. (Mode of giving effect to Collation). 

» Stewart v. M‘Naughton, 2 Dec. 1824, 
3 Sh. 351, N.E. 250. 
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excluded by the terms of the lease, for, as will be seen hereafter, the 
obligation to collate may be fulfilled by crediting the common fund 
with the value of the heritable property which is to be collated. 

298. The questions which arise in the distribution of estate 
may be classified as follows :—(1) What heirs are subjected to the 
law of collation; (2) The mode of giving effect to collation ; and 
(3) Collation as affected by Testamentary Provision, Contract, 
or Discharge. 

299. I. WHAT HEIRS ARE SUBJECTED TO THE LAW OF COLLATION. 
—The case which best illustrates collation between heir and 
executor is that of an eldest son and heir-at-law claiming legitim 
and executry along with his brothers or sisters. In this case the 
heir may, as a condition of his sharing in the distribution of these 
funds, either convey to himself and the other children all the real 
estate, wherever situated, which he inherited from his father, or he 
may credit the family with its value, and receive in money the 
difference between its value and that of the share of the aggregate 
real and personal estates to which he is entitled. Collateral heirs, 
whether of line or of conquest, being of the next of kin of the 
predecessor, are entitled at common law to collate to the effect of 
sharing the executry ;? and by the Moveable Succession Act,> an 
heir-at-law succeeding by representation, and being within the 
class of persons entitled to share in the distribution of the personal 
estate, may collate to the effect of receiving for himself, and the 
other issue of the person represented, the share of succession which 
that person would have taken, had he survived the intestate.‘ 
An heir-at-law who is the sole surviving child of the predecessor 
takes the legitim fund without collation, and if he is also the sole 
personal representative, he of course takes the executry also, in his 
proper right. 

300, Heirs of provision aliogui successurus are subject to the 
law of collation. In other words, an heir-at-law who claims a 
share of the personal succession must collate whatever he has 
received from the predecessor as a gift, whether by way of testa- 
mentary settlement or by deed inter vivos.2 Where the provision 


1 Fisher v. Fisher, 5 Dec. 1850, 18 D. 5 Murray v. Murray, 1678, M. 2874; 


245, cited infra, § 301. 

2 Chancellor v. Chancellor, 1742, M. 
2379. 

3 18 Vict., cap. 238, § 2. 

* Infra, hunc tit. An heir-at-law, who 
is not also one of the next of kin, has no 
right at common law to share in the dis- 
tribution of the personal estate ; M‘Caw 


v. M‘Caw, 1787, M. 2388, overruling 
Ersk. 3, 9, 3. 


Baillie v. Clark, 23 Feb. 1809, F.C. ; 
Fisher v. Fisher, 19 Nov. 1844, 7 D. 129 
Entail cases of Gilmour, Anstruther, and 
Breadalbane, cited infra. An heir of pro- 
vision who is not heir alioqui successurus, 
¢.g-, @ younger son of the intestate, is not 
obliged to collate his provision with the 
executry or legitim, and may without 
collation take the share of personal succes- 
sion to which his character entitles him ; 
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comes in the shape of a settlement to a parent or parents in liferent, 
and the heir of the marriage in fee, it is necessary to consider in 
whom the fee is vested in the first instance. If the liferent is 
merely nominal, the parent being truly a fiar, then the person suc- 
ceeding under the destination of the fee would not be bound to 
collate as a condition of claiming a share of the personal succession 
of the granter; but he would be bound to collate if he claimed 
personal succession of the nominal liferenter to whom he succeeds 
as heir of provision, being heir aliogui successurus. And conversely, 
in the case of a proper settlement in liferent and fee, the heir 
alioqui successurus is entitled to a share in the liferenter’s personal 
succession without collating the provision, but must collate as a 
condition of sharing in the personal succession of the granter.! 

301. An heir of entail, who is at the same time one of the next 
of kin and the heir of line of the person to whom he serves heir of 
provision, if he claims a share of the moveable succession, must 
collate the entailed estate. It appears, from the opinions of the 
judges in the leading case of Little Gulmowr,? that an heir of entail 
would not be required to collate the value of the entire estate, but 
only the rents falling to himself or the value of his life interest :* 
and this view is in accordance with the principle established by the 
later case of Misher’s Trustees v. Fisher,t that the heir is only 
bound to communicate the value of the interest which he actually 
acquires by succession. The rule that entailed estate in the person 
of an heir alioqui successwrus is subject to collation was confirmed 
by the House of Lords in the case of Anstruther v. Anstruther ;° 
but the question as to the mode of giving effect toit was not raised, 
probably because it was not for the advantage of the heir to collate 
in any shape or way. 


D. of Buccleugh v. BE. of Tweeddale, 1677, 
M. 2369; Rae Crawford v, Stewart, 1794, 
M. 2384. It may be noticed that where 
the heir-at-law of one person succeeds as 
persona designata under the settlement 
of another, that heir takes as a singular 
successor ; and conversely, if the heir-at- 
law of A, who is also one of his next of 
kin, takes personal succession from a 
stranger under a destination to “‘ heirs 
and executors of A,” he is not obliged to 
collate the heritage derived by succession 
from A, 

1 Fisher v. Fisher, 19 Nov. 1844, 7 D. 
129. It need scarcely be added that the 
heir is not obliged to collate where he 
claims personal succession under a will or 
deed. Thus, where lands were destined to 
the heir of a marriage “and the conquest 


to the bairns,” the heir, being a child of 
the marriage, was held to have right to a 
share of the conquest without collation ; 
Brown v. Brown, 1680, M. 2375. 

2 Gilmour v. Gilmour, 13 Dec. 
F.C. 

3 See p. 458-9 of the Faculty Report. 

4 Fisher's Trs. v. Fisher, 5 Dec. 1850, 
13 D. 245. 

5 Anstruther v. Anstruther, 16 Aug. 
1836, 2 S. & ML. 369, reported under 
previous dates in 12 Sh. 140,18. & M'L. 
463, and 14 Sh, 272. See also the cases 
of Johnston v. Johnston, 283 June 1814, 
Hume, 290, and M%. of Breadalbane v. M. 
of Chandos, 16 Aug. 1836, 2S. & M‘L. 
377, where it was held immaterial (p. 398) 
that the heir was not the heir of line of 
the entailer. 
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302. The subject of collation between heirs-portioners and next 
of kin would appear not to have been fully understood by our 
leading writers. Erskine had evidently only considered the case of 
heirs who are daughters of the predecessor, which was the condition 
in the case of Rickart, to which he refers ;! but.it is singular that 
Bell, writing in full view of the case of Balfour v. Scott, should have 
failed to notice the distinction, to which we are about to advert,” 
depending on whether the heirs-portioners are or are not the sole 
next of kin. 

(1.) Daughters of the predecessor, who are at once the sole 
heirs-portioners and the sole next of kin, are entitled, each in her 
proper right, to an equal share of the heritable as well as the move- 
able succession; and in that case it is a mere truism to say that 
collation does not take place. Collation, which is a mode of main- 
taining equality in the distribution of the moveable estate, can have 
no place where the whole heritable and moveable estates are already 
equally divided by the law of the succession.? So, also, where 
heirs-portioners, although not daughters of the predecessor, are his 
sole next of kin, the division is equal, and there can be no collation. 
Now, if in such a case the predecessor should settle his whole heri- 
table estate upon one of the heirs-portioners, ¢.g., upon the son of 
his eldest daughter, to the exclusion of his other grandchildren, no 
valid reason can be assigned for requiring the favoured heir to col- 
late with the heirs-portioners who are disinherited. As regards the 
portion which the heir takes alioqui successwrus, in virtue of the law 
of equal distribution in the female line, we have already seen that 
collation is excluded by the nature of the succession. As regards 
the portion which would have fallen ex lege to the other heirs-por- 
tioners, collation is equally excluded, because the property is 
acquired by singular title from the ancestor, and is therefore not 
a proper subject of collation. This is the point which was decided 
in the case of Rickart,t and although the authority of the decision 
has been questioned,’ it appears to be unassailable in principle. 

303. (2.) In the case of Balfour v. Scott® we have an instance of 
a succession devolving to heir-portioners who were not the sole 
next of kin. Mr. Scott of Scotstarvet, whose succession was in 
question, died survived by two nieces, daughters of his brother, his 
heiresses-portioners, and by children of his sister, who succeeded 


Lt Brsk. 35 9; 8: v. Gilmour, 18 Dec. 1809, per Lord 
* 1 Bell, Com. 7th ed. p. 99, notes 4 Meadowbank, p. 457 of Faculty Report. 
and 6. But see Lord Cottenham’s observations, 
3 Ersk. ut supra; Rickart v. Rickart, cited infra. 
infra. 5 Balfour v. Scott (Scotstarvet Case), 
4 Rickart v. Rickart, 1720, M. 2378. 1787, M. 2379. 


® 1 Bell, Com. 7th ed. p. 98; Gilmour 
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to his personal estate in conjunction with their cousins. Under 
My. Scott’s settlement the eldest daughter succeeded to the heri- 
table estate without division. In the argument the case was dis- 
tinguished from that of Aickart by the circumstance that, although 
all the heirs-portioners were next of kin, some of the next of kin 
were not heirs-portioners. The Court found that the defender, 
Miss Scott, was not entitled to claim any part of the executry 
of her uncle without collating his heritable estate, to which she 
succeeded as heir The judgment was reversed in the House 
of Lords, but upon a ground which does not affect the principle of 
the decision of the Court of Session;2 and the distinction there 
taken between heirs-portioners who are and those who are not sole 
next of kin was approved by the House in the important case of 
Anstruther v. Anstruther? “In the case of Rickart,” said Lord 
Cottenham, Ch., “ the question arose between two sisters, so that, as 
to two-thirds, the eldest sister was not heir-at-law, but took by 
special destination. But in the Scotstarvet case, in 1787, the cir- 
cumstances were the same, except that the sisters were not sole 
next of kin; and there it was held by the Court of Session that the 
eldest sister, being heir of entail, must collate with those who were 
next of kin, but not heirs-portioners. The distinction between the 
two cases is obvious; the eldest sister was not in competition with 
heirs-portioners only, but with others, next of kin, who were not 
so. This judgment was reversed in this House, but merely upon 
the ground that, the domicile having been in England, the law of 
Scotland did not apply.” 

304. Collation only arises as a condition of the right to claim 
heritable and moveable succession of the same ancestor. Where, 
therefore, moveable succession is claimed from the estate of a per- 
son who died in apparency, the heir in heritage cannot be required 
to collate as a condition of taking a share of the moveables, because 
his title as heir-at-law is made up by service to a remoter ancestor, 
and so the heritable and moveable successions are derived from 


different sources.® 


1M. 2883. 

2 Balfour vy. Scott, 1793, 3 Pat. 300. 
304. A portion of the judgment of the 
House of Lords is omitted in Morrison’s 
Report, leaving the sense incomplete. 

3 Anstruther v. Anstruther, 16 Aug. 
1836,25S. & M‘L. 369. 

4928. & M‘L. 374. The Moveable 
Succession Act, in the clause giving to 
heirs taking by representation the right to 
a share of the moveable succession (§ 2), 
extends that right to heirs-portioners, but 


So also, where an apparent heir died without 


only on condition of their collating with 
the other next of kin. This provision is 
therefore in consonance with the common 
law as explained in the text. 

> Spalding v. Spalding, 1812, Hume, 
119, and Russell v. Russell, 7 June 1822, 
1 Sh. N.E. 435, note, both cited in 1 Bell, 
Com. 7th ed. p. 97, and by Lord Cotten- 
ham in Anstruther’s case, 2 Sh. & M‘L. 
373. According to the rubric of the case 
of Graham v. Graham, 31 May 1834, 12 
Sh. 664, it would appear that the son of 
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exercising his right of collating the heritage, aud the heritage was 
taken up by his son as in hereditate jacente (passing over the 
father), it was held that the testamentary representatives of the 
apparent heir could not claim a share of the moveables, as they 
were not in a position to offer the heritage. A younger brother 
serving heir to his father in consequence of his elder brother 
having died in apparency, will be bound to collate if he takes a 
share of his father’s moveable succession.? It may be proper to 
notice, in conclusion, the case of collation between heirs and per- 
sonal representatives taking under a designative bequest to the 
heirs of A. Under such a designation of heirs, the heritable estate 
devolves to the heir-at-law, the moveable to the personal repre- 
sentatives ; and, on the principles that the succession is given to 
them as if it was intestate succession of A, it was determined that 
the heir could not claim a share of the moveable succession except 
on condition of collating the heritage.? According to Lord Mon- 
creiff’s opinion in the case of Sinclair,* this is an unwarranted 
extension of the principle of collation into the region of testate 
succession, and the question will probably be reconsidered on its 
merits should it again be brought to a decision. 

305. II. MoDE OF GIVING EFFECT TO COLLATION.—It is now 
settled that the heir has the option of retaining the estate and 
paying over its value in money to the executors as part of the fund 
for division amongst all the personal representatives. But he is 
not bound to settle on the footing of a money payment. Collation 
is described by the institutional writers as a communication of the 
heritable estate itself with the other next of kin, who, in their 
turn, it is said, must collate or communicate the executry with 
him. And in an early case it is expressly stated that “the Lords 
admitted the heir to a share with the other bairns, providing that 
he communicate all that he had of the heritable estate by disposi- 


an heir-apparent was required to collate 


taking under a designative bequest, see 
with his father’s executors ; but this find- 


note at end of this chapter. 


ing only occurs in an interlocutor of the 
Lord Ordinary, which was recalled by the 
Court. 

1 Newbigging’s Trs. v. Steel’s Trs., 11 
M. 411. ‘* The right of an heir,” said 
Lord Ardmillan, “‘ being one of the next 
of kin, is not that of a person primarily 
entitled to both moveable and heritable 
estate, but it is a primary right to herit- 
age which he may extend by collation so 
as to obtain a share of the moveables.” 

* Law v. Law, 1553, M. 23865. As to 
collation between heirs and executors 


3 Blair v. Blair, 1849, 12 D. 97. 

4 Sinclair's Trs. v. Sinclair, 8 R. at p. 
757. The point decided in this case was 
that the eldest representative of an heir 
of entail, to whom a special legacy had 
been left by his father, was not bound to 
collate his interest in the entailed estate 
as a condition of obtaining a share of the 
legacy ; the reason being that collation 
does not arise where the personal repre- 
sentatives take by will. 

° Fisher's Trs. v. Fisher, 5 Dec. 1850, 
13 D. 245. 


6 Ersk. 8, 9,3; Bell, Pr. § 1910. 
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tion or succession, by being infeft, and disponing to the children 
an equal share with lami of the said heritable estate, with the 
burden of an equal share of the heritable debt.” It cannot there- 
fore be doubted that the heir sufficiently discharges his obligation 
to collate with the executors by making up a title to the heritable 
estate which he acquired from his ancestor either as heir-at-law or 
by disposition, and executing a conveyance of it in favour of him- 
self and the other personal representatives pro indiviso, in propor- 
tion to the values of their respective interests. Where the estate 
is heavily burdened, it may be for the interest of the heir to 
convey in forma specifica rather than to make a payment as for an 
estimated value which might not be realised. 

306. In many cases the heir might be desirous of keeping the 
estate. Collation is founded on equitable considerations, and it 
would be against equity that the executors should have the power 
of demanding a specific conveyance merely to compel the heir to 
buy back the family estate at an exorbitant price, or of insisting on 
sharing, pro indiviso, subjects which would be better managed by a 
single proprietor. It is true that the heir as a pro indwviso pro- 
prietor would be entitled at common law to insist on a sale; and 
where heritable estate is actually vested pro indwviso in a plurality 
of proprietors, there is no other mode of effecting a separation of 
interests, because, in the case supposed, the rights of all the pro- 
prietors are of the same character. But the object of collation is 
to throw the value of what the heir receives of heritage into the 
shares drawn by the next of kin of the executry, and no injustice 
is done to the executors by obliging them to receive their share of 
the wniversitas of the succession in money. These considerations, 
which apply with peculiar force to the case of an heir of entail 
collating his life interest in the entailed estate,’ induced the Court 
in the case of Fisher's Trustees v. Fisher * to establish the rule that 
an heir-at-law is entitled to receive his share of the personal estate 
on accounting to the executors for the value of his interest as at 
the date of the opening of the succession. It was accordingly 
found that the executors, in a case of collation, are not bound to 
hold the heritable property as pro indiviso proprietors, nor is any 
one of them entitled to require that the property shall be conveyed 
over pro indiviso with a view to being held in that state until a 
period arrived when, at the termination of a liferent lease, its value 
might be expected to increase.* In that case the value of the heir’s 


1 Murray v. Murray, 1678, M. 2374. 3 Fisher's Trs. v. Pisher, 5 Dec. 1850, 
2 See Anstruther v. Anstruther, 16 13D, 245; see 253. 
Aug. 1836, 2S. & M‘L. 369 ; Breadal- 4 See the terms of the judgment, 13 
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interest was left to be ascertained extrajudicially in accordance 
with the principles settled by the interlocutor of the Court. If the 
parties should be unable to agree, it may be presumed that the 
Court would remit to a valuator appointed by themselves, upon whose 
report they would ascertain and fix the amount to be paid to the 
executors as compensation for the value of the heritable succession. 

307. In the distribution of collated estate the mode of division 
will be as follows:—One-third of the free executry estate (debts 
and obligatory provisions being deducted), or one-half of that 
estate, as the case may be, will be set apart for payment of the jus 
relicte. The remainder will then be massed with the free heritable 
estate, or its value. Upon this common fund heritable debts will 
form a first charge if they have not been already allowed for in the 
estimated value of the collated heritage. Legacies will rank next 
in order. The residue constitutes the divisible fund, which will 
either be partly heritable and partly moveable, or wholly moveable, 
according as the collation is carried out by a conveyance of the 
heritage pro indiviso, or by means of a money payment by the heir 
to the personal representatives. In the case first supposed, the 
pro indiviso collated estate retains its character of heritage in a 
question as to the succession of one of the next of kin. In a case 
of a succession accruing before the abolition of fees of conquest, 
the succession was held to belong to the heir of line, but it is not 
clear from the decisions whether this last result followed from the 
nature of the succession independently of the nature of the subject 
collated! Where all the parties are in the relation of next of kin 
to the predecessor, the division will be in equal shares, whether the 
succession consist of executry and legitim or entirely of executry. 
Where some of the parties take by representation, it is necessary 
to distinguish between these two cases. 

308. Hirst, Where the succession consists exclusively of exe- 
cutry ; 1f the heir be one of the next of kin, and the other executors, 
or any of them, take by representation under the Moveable Succes- 
sion Act, the common succession is divisible per stirpes. Where 
the heir succeeds by representation, the division is also per stirpes, 
such being the effect of the provision in the Moveable Succession 
Act under which the heir in heritage taking by representation is 
entitled to collate, to the effect of claiming for himself alone, or in 
conjunction with the other issue of the person whom he represents, 
the share of moveable succession which might have been claimed 
by that person if he had survived the intestate? Heirs-portioners 
succeeding by representation take among them the share of the 


| Napier v. Orr, 1868, 6 M, 264 (Whole ? 18 Vict,, cap. 28, § 2. 
Court). . 
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common fund which would have accrued to the party represented. 
Secondly, Where the succession consists of executry and legitim, 
and the heir is a son of the intestate, one-half of the succession is 
executry, and is divisible according to the rules already explained ; 
the other half is legitim, and is divisible amongst the surviving 
children to the exclusion of the issue of predeceasing children. In 
this case it must be observed that legacies are chargeable exclusively 
upon that half of the common fund which constitutes the executry 
or dead’s part. Thirdly, Where the succession consists of executry 
and legitim, and the heir succeeds by representation: in this case 
the principle of division is entirely dissimilar to that which has 
been described. An heir succeeding by representation has no right 
to any share of the legitim fund, but is bound to collate the whole 
heritage with the executry or dead’s part. The legitim as well as 
the jus relict, if any, must therefore be set apart out of the free 
moveable estate before the heritable estate is communicated. The 
heritable estate, or its value, will then be massed with the executry 
or dead’s part, and the value, under deduction of debts and legacies, 
will be shared by all the personal representatives, including the 
heir, secundum sturpes. 

309. Where collation is effected by communicating the value of 
the heritable succession, the proper course will be to allow for debts 
and provisions which are chargeable in the first instance upon the 
heritable estate. In the case of Fisher, already cited, it was found 
that in ascertaining the value of the heir’s interest the burden of 
a liferent lease must be ascertained and deducted as a liferent held 
by the particular individual according to the actual value of his 
individual life. The heir was also found entitled to a deduction for 
meliorations. In that case the widow of the predecessor had a life- 
rent of the heritable estate, and the action having been brought 
after her death, it was held that the value of the subjects must 
be computed as at the period of her death, when the succession 
opened.2 Where collation takes place during the subsistence of 
a liferent interest in the heritable estate, the heir having only the 
reversion, the proper mode of computation would be to value the 
life interest as at the death of the predecessor, to deduct its value 
from the gross value of the estate as at the same date; the balance, 
with interest from the death of the predecessor, would then con- 
stitute the collatable fund. Where heritable estate is conveyed in 


1 § 2. Under this section the brothers 
and sisters of an heir who shall not col- 
late, and their descendants in their place, 
“have right to a share of the moveable 
estate equal in amount to the excess in 
value over the value of the heritage of 
such share of the whole estate, heritable 


and moveable, as their predeceasing parent, 
had he survived the intestate, would have 
taken on collation.” This provision is 
discussed supra, Chapter VI., Section I. 
(Intestate Succession in Moveables). 

2 -Fisher’s Trs. v. Fisher, 13 D. 261. 
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on the common fund, and the heir will be-a creditor of the pro 
indiviso proprietors for any debts or burdens which he may have 
discharged before the execution of the conveyance. 

310. III. How AFrrecTeD BY TESTAMENTARY PROVISION, CoN- 
TRACT, OR DISCHARGE.—The right of collation and the mode of 
distribution of the collated estate are liable to be affected by those 
voluntary arrangements under which legitim and, to a certain 
extent, executry may be satisfied or discharged. It is proposed to 
examine the conditions under which collation may be modified by 
contract or settlement, and to indicate, as briefly as possible, the 
special modes of distribution which may result from such 
arrangements. 

311. (1.) Where the personal estate consists wholly of executry. 
—This may happen either where the personal representatives are 
not children of the predecessor, or when, being children, their right 
to legitim is barred by antenuptial contract or discharged in the 
parent’s lifetime Executry, being within the power of the pre- 
decessor up to the last moment of life, may be barred at any time 
by a testamentary instrument disposing of the estate in a manner 
different from the legal order of succession ; and a declaration that 
a legacy is to be accepted in satisfaction of executry is equivalent 
to a bequest of the legatee’s share of executry to the other personal 
representatives.2 Where all the children of a family or other 
personal representatives are debarred from executry, the exclusion 
is necessarily ineffectual, unless the succession is otherwise dis- 
posed of.? 

312. From these considerations, the following results with 
reference to collation may be deduced :—l. If legitim is barred, 
the heir collates the heritage with the executry. 2. If the executry 
is also barred, without being given to any one, the exclusion is 
ineffectual, and the result as to collation is the same. 3. If some 
of the executors only are excluded from participation in the 
succession, the value of their shares is to be regarded as testate 
succession, and to that extent the heir would seem to be entitled 
to share in the executry without collation. 4. If the heir is ex- 
cluded from participation, the executors may decline to collate 
with him. 


1 See Chapter VII. (Exclusion of Legal 
Claims), 

2 Clark v. Burns, 27 Jan. 1835, 13 Sh. 
326; Johnston v. Miller, 26 June 1847, 
9 D. 1389. 

3 Maitland v. Maitland, 14 Dec. 1843, 
6 D, 244, The collateral relatives could 
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313, (2.) Where the personal estate to be collated consists of 
legitim, or executry and legitim, and the children have the right 
of election This may Rennes where testamentary or postnuptial 
provisions are settled on them in satisfaction of legitim. The 
renunciation of legitim, consequent on the acceptance of a con- 
ventional provision in lieu of it, enures to the benefit of the general 
succession,| and the right of requiring the heir to collate the 
heritage as a condition of sharing the legitim passes with it2 
Where legitim is claimed by the heir-at-law, the trustees or 
residuary legatees of the predecessor will then be entitled, as 
assignees of the legitim renounced by younger children, to require 
the heir to collate, and to take benefit by his collation. It would 
seem that an exception must be admitted to the rule, that re- 
nunciation of legal provisions enures to the benefit of the general 
estate, in the case where the party electing to renounce is the heir- 
at-law. For the trustees could only claim the legal provision 
renounced in their favour on condition of collating the heritage ; 
and this, in the case supposed, they would not be able to do. 

314, This exhausts the consideration of the effect of renuncia- 
tion where the fund to be collated consists of legitim alone. Where 
it embraces both legitim and executry, and one or more of the 
children claim legitim, while the other or others elect to take their 
conventional provisions in lieu of legitim, the aggregate heritable and 
moveable succession is divided; one moiety, representing legitim, 
will be dealt with in conformity with the preceding suggestions ; 
the other will be divided according to the rules laid down in tha 
first subdivision of this section. (III. 1.) 

315. (3.) Where the fund consists of legitim, or executry and 
legitim, and the claimants have no right of election.—This happens 
where the right to legitim subsists as to some of the children, and 
is barred by antenuptial contract or discharge inter vivos as to the 
others. In such a case the shares of the children whose legitim is 
barred or discharged lapse in the same manner as by death ;? and 
the benefit of the discharge enures to the surviving children whose 
legitim is not barred or discharged. And first, if all the younger 
children have discharged their right to legitim, the heir takes the 
entire legitim fund without collation ;* but if he should also claim 
executry, he would be obliged to collate the heritable succession 
with that part of the moveable succession which falls to the per- 


1 Fisher y. Diwon, 6 April 1848, 2 Bell, Dixon, and reported as an appendix to 
63. See Chapter VII, Section I. (Ex- that case, 2 Bell, 87. 


clusion of Legal Claims). 3 Hog v. Lashley, 1792, 3 Pat. 247; 
2 Robertson v. M‘Vean, 16 Jan. 1813, Panmure v. Crokat, infra. 
cited by Lord Cottenham in Psher vy. 4 Panmure v. Crokat, 28 Feb. 1826, 
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cuaprer vir. sonal representatives. Next, if some only of the younger children 
have discharged their legitim, the heritage will fall to be collated 
with the combined legitim and executry fund, whereof one-half 
will be divisible amongst the children (including the heir) whose 
legitim is not discharged ; and the other half among the personal 
representatives of the predecessor, including the heir. Lastly, if 
the heir have discharged his legitim, there is then no place for col- 
lation of legitim ; but if the heir wishes to share in the distribution 
of the executry, he must collate the heritage with that part of the 
moveable succession. 


SECTION II. 


CoLLATIO BONORUM INTER LIBEROS. 


Principle of 316. In the preceding chapter it was shown that a discharge of 
rollatio bono- eset es tate : : 5 Ane 

oe oe’ legitim in the father’s lifetime, in consideration of provisions settled 
lation of on the child or advances made for his behoof, enures to the benefit 


advances, : : q Ge 
: of the other children who have not discharged their legitim. The 


application of this principle to the case of advances or partial 
provisions, not given as a full equivalent for the share of legitim 
falling to the donee, constitutes the doctrine of collatio bonorum 
inter liberos. The principle is, that the value of such advances or 
provisions is to be added to the legitim fund, out of which the 
donee is then to receive such a sum as, when added to the advances 
already received, will place him on a footing of equality with the 
other children. The fund available for division among the children 
entitled to legitim remains the same, whether the rights of those 
children who have received provisions in anticipation be wholly 
extinguished, as in the cases of exclusion by antenuptial contract 
and express discharge inter vivos, or be only partially compensated, 
as in the case of advances which are not expressly given in con- 
sideration of legitim. In the former case the child is held to have 
received a full equivalent for the legitim due to him. In the latter 
the Court take cognisance of the value of what has been actually 
received, treating it as a partial payment to account of legitim, the 
object being, as stated by the institutional writers, to preserve a 
fair proportion between the shares obtained by the children out of 
the moveable estate of their father, in accordance with his pre- 
sumed intention.? 

Dostatne of the 317. The doctrine of collation amongst children claiming legitim 

relation to the 2Ppears to have been borrowed from the provisions of the preetorian 


emancipation 10t 2 whi + 7 Cae < ; 
ee edict,? which in their origin were intended to secure an equitable 


1 Stair, 3, 8, 45; Ersk. 3, 9, 24; Bell 2 Authorities cited in precedi 
bas pAOX 5) 0 Dy py ’ ed 
ce ae H P ing note. 
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partition of the succession between emancipated children and cnarrer vin. 
those who had continued subject to their father’s patria potestas, bub 
were extended to marriage portions and donationes propter nuptias. 

Children not emancipated were incapacitated from acquiring pro- 

perty of their own, and, as their earnings during the father’s life- 

time tended to augment the value of his succession, it was provided 

by the edict that the emancipated children should collate their 

private property as a condition of sharing the patrimonial inheri- 

tance. The following summary, which is transcribed from Mac- 

keldey’s Manual,! embraces all that is necessary to be observed for 

the purposes of this treatise respecting the provisions of the later 

Civil Law de coliatione bonorwm. 

318. Where descendants were called to the succession of their What subjects 
ancestor they were bound to collate? or to communicate to the tuestede 
common succession everything which they had respectively acquired ue Bees 
from the ancestor during his life to the extent to which they had 
been benefited.? This was done either by direct conveyance or by 
imputing the value of the gift. According to the later law, no 
distinction was made between sui heredes and emancipated children, 
nor between heirs testamentary and ab intestate. Among the 
number of things which were subjected to collation the more 
important were the dos and donationes propter nwptias.4 


319. Among the things excepted from collation were—(1) by Exceptions 
. . A d t Nears 
operation of law, aliment and the expenses of education, theTay 


peculium castrense or guasi-castrense which the son received from 
his parents;° also everything which the descendant acquired 
upon the death of the ancestor by legacy, trust, or donatio mortis 
causa ;® the fruits and interest of things subjected to collation ;7 


1 Mackeldey, Manuel de Droit Romain, 
ed. Beving, Bruxelles, 1846, p. 336. 

2 Ulpian, 28, 4 (Gneist’s Syntagma, 
p. 824); Dig. 37, 6-8 ; Cod. 6, 20 ; Nov. 
18, c. 6; Nov. 97, ¢. 6. For the biblio- 
graphy of the subject see Mackeldey 
in loc, cit. 

3 One who is not the heir-at-law is not 
bound to collate, Dig. 37, 7, fr. 9. Grand- 
children inheriting from a grandfather 
are bound to collate not only what they 
themselves received, but also that which 
their predeceasing father or mother ought 
to have collated, even when they are not 
heirs of the latter. This results from 
the terms of the 118th Novel, c. 1, 
“Tantam de hereditate morientis accipiunt 
partem, quantam eorum parens, si viveret, 
habuisset.” But this rule suffers excep- 
tion where the grandchild has only been 


instituted by the grandfather for his 
legitim ; Cod. 6, 20, const. 20. Ascen- 
dants and collaterals of the defunct were 
never subjected to the law of collation. 

* Cod: 6; 20, const. 125, 116,17, 19; 20, 
pr. If the thing subjected to collation 
has perished without the fault of the heir, 
he is not bound to collate its value; Die. 
Bly Oy sy es 21R ING Ok os ae 

DP DigieO/ Opsttonle S) Lo Cod. 6520; 
const. 12, 20, pr. The peculiwm which 
the children acquired, under the ancient 
law for the father, in the later law for 
themselves, was not required to be 
collated. 

CM Digwecozd setts len Sil Ons COd.n e070. 
const. 10, 18, 15. 

7 Provided that the party liable in col- 
lation is not in mora; Dig. 37, 7, fr. 5, § 1. 
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finally, donationes inter vivos simplices (vel mortis causa) which a 
child received from his parents, provided that another child had 
not received a donation sub causa (e.g., dos vel donatio propter 
nuptias; for, in this case, the simple donation must also have 
been collated.t 

320. (2.) Besides, the testator had the right of exempting one 
or more of his descendants from the collation, provided that in so 
doing he did not encroach upon the legitim of the others ;* and, 
conversely, he could order the collation of provisions which were 
not properly subject to it, provided that he had given them with- 
out being bound to it by the law, and that the obligation to collate 
had been imposed at the time when the donation was made.* 

321. Rules of equity more or less analogous to the doctrine of 
collation in Scotland have obtained a place in the jurisprudence 
of other countries. According to the law of England, children 
claiming shares of personal succession from their father’s executors 
are bound to communicate provisions received by way of advance- 
ment in his lifetime,t and an equitable rule of the same nature 
existed under the common law of France.® It does not appear 
that in the application of the principle of collation to the special 
questions which arise under the Scottish law of succession much 
assistance has been derived from the Civil Law or from foreign 
systems of jurisprudence ; and indeed, on the last occasion when the 
subject came under the consideration of the Court of Session, those 
sources of authority were distinctly repudiated. The reader is 
referred to Lord Fraser’s treatise for an exposition of matters 
deducible from the Civil and French Law of collation.® 

322. The sole object of collatio in the law of Scotland is to 
secure an equitable division of the legitim fund, irrespective of the 
claims of other parties interested in the distribution of the father’s 
estate. The right to call for the collation of advances pertains, 
therefore, solely to the claimants of legitim, who alone take benefit 
by the collation of such advances. Accordingly, children claiming 
legitim are not bound to collate with the father’s residuary legatees 
or trustees ;7 and where one of the children of the family becomes 
entitled to the entire legitim fund in consequence of the rights of 
the other children having been excluded or discharged, the 


1 Cod. 6, 26, const. 20, § 1. 

2 Nov. 18, c. 6. 

3 Cod. 6, 20, const. 20, § 1, in fine; 
Digs 25) 25ers eb troy Codansise 
const. 35, § 2, 

4 Williams’ Exrs. 8th ed. 1507; 2 
Peere Williams, 439, 440; Gulbert v. 
Wetherell, 2 Sim. & St. 254; Berry v. 
Monsen It@ Vartan @asale 


> Pothier, Traité des Successions, chap. 
4, art. 2 (ed. Dupin, tom. 7, p. 192). 
Merlin, Repertoire, Art. ‘Rapport 4 Suc- 
cession” (tom, x. p. 247, $$ 15, 16). 

6 2 Fraser, 2d ed. p. 1033 et seq. ; and 
see Burge’s Com. vol. iv. pp. 671-712. 

” Keith’s Trs. v. Keith, 17 July 1857, 
19 D. 1040. See pp. 1051-1057; Tre- 
velyan v. Trevelyan, 1873, 11 M. 516. 
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claimant cannot be required to impute a provision received in the 
father’s lifetime to account of the legitim.! So also, in a question 
with the widow, children claiming legitim are not bound to collate 
so as to increase her share;? and similarly, where a widow is 
entitled to provisions from her husband, by contract or deed, which 
are not declared to be in satisfaction of jus relict, these are not to 
be deducted from her share of the moveable succession, but, in so 
far as unpaid, they form a charge upon the entire succession? 

323. Since the publication of the last edition, the subject of 
collatio inter liberos has come before the Court in more than one 
important case on the point whether the obligation to collate 
advances, and the relative right to call for its fulfilment, are rela- 
tions of law purely personal to the children of the deceased. There 
are at least two forms of the question: (1) Where a son or daughter 
has received advances from his father, and claims his share of 
legitim, while the other children are content to take the provisions 
given to them by the father’s will, thus discharging their shares of 
legitim, do the children, who in the case supposed have surrendered 
their legitim to the uses of the will, retain the active title or right 
of calling on the dissentient child to collate the sums advanced by 
his father, 2.e., to bring them into the legitim fund? (2) Supposing 
the conditions so far changed that the children who have received 
advances from the fatber elect to abide by his will, has the 
child who has received no advance from his father, and who is 
claiming his share of legitim, the right of calling on his brothers 
and sisters to collate their advances, or has he this right against 
the father’s executors or trustees, as the administrators of the un- 
claimed part of the legitim fund?4 The first of these questions 
was considered in Nisbet's Trustees v. Nisbet ;® the second was the 
question in the much debated case of Monteith. 

324. In Misbet’s case, where the subject in controversy was a 


1 Clark v. Burns, 27 Jan. 1835, 13 Sh. 
326; M. of Breadalbane v. M. of Chandos, 
16 Aug. 1836, 2S. & M‘L. 377. In this 
case one of the family (a daughter) had 
received the sum of £30,009 on her mar- 
riage as her “ portion or fortune.” These 
words were held not to apply to legitim, 
and the legitim of the other children of 
the family having been discharged, the 
c'aimant was he'd to be entitled to the 
entire legitim fund, in addition to the 
special provision. 

2 Ross v. Kellie, 1627, M. 2365; Bal- 
main vy. Glenfarquhar, 1719, M. 2378. 

3 Keith's Trs. v. Keith, supra. 

In the last edition this opinion was 


hazarded: ‘‘ Where the right to a claim 
of legitim devolves to the residuary legatee 
in consequence of the claimant having 
elected to take a testamentary provision 
in lieu of it (Fisher v. D’xon, 6th April 
1843, 2 Bell, 63), it would seem that the 
legatee, who as assignee of a share of 
legitim has the right of requiring the 
heir in heritage to collate (Robertson v. 
M‘Vean, 2 Bell’s Appeals, p. 87), would 
also have the right to compel collation of 
advances, and would himself be liable to 
collate advances received by his cedent.” 

5 Nisbet's Ts. v. Nisbet, 1868, 6 M. 
567. 


TOS 


CHAPTER VIIl. 


Whether 
collation is a 
right personal 
to the child, 


166 


CHAPTER VIII. 


Case of advan- 
ces to a child 
who accepts 
testamentary 
provisions, 


OF COLLATION. 


. 


sum of about £6000 advanced to the son fur the purchase of his 
commission in the army and steps of promotion, it does not seem 
to have been suggested that the right to require collation was in- 
transmissible. Lord Cowan, who delivered the leading opinion, 
considers very fully the argument maintained for the son by his 
curator bonis, and rejects it. After. quoting from the judgment of 
the House of Lords in Fisher v. Dizon the declaration that the ac- 
ceptance of a provision declared to be in satisfaction of legitim 
“ operated in favour of the general disponee,” the principle of which, 
he says, is clear and cannot be impugned, he continues—* The child 
who has not lost right to legitim cannot be injured by anything 
done by the other children in the way of accepting the conventional 
provisions in satisfaction of legitim after the father’s death ; but as 
little can he be benefited. . . . . The general disponee in any 
question with respect to the amount of it takes the child’s place. 
The respective interests of the child entitled to jegitim, and of the 
children whose claims have been satisfied, necessarily fall to be 
ascertained on the same footing as if all the children had, upon the 
father’s death, got their respective interests fixed on principles of 
proper accounting.” Lord Benholme said, “The only question 
here is, whether the right of the residuary legatee in the latter 
case” (a. the election to take under the will) “extends only to the 
legitim itself, or embraces also the share of the collated fund. In 
principle, I think there is no difference between these two.’ The 
opinion of Lord Neaves is to the same effect. The Lord Justice- 
Clerk Patton was absent. The judgment expressly finds that the 
advances must be collated as a condition of the claim of legitim ; 
and it appears to the writer that the ground of judgment to be 
collected from the opinions is that of a transfer by operation of law 
of their shares of legitim from the children who elect to abide by 
the will to the executors or residuary legatees of the will, carrying 
with it the attendant -right to have the legitim fund enlarged by 
the contributions of the child or children to whom advances were 
made by the father. 

325, Now, this principle, if consistently carried out, would, in 
the second case supposed, enable the child who claimed legitim, 
but had not received advances, to call upon the executors or 
residuary legatees to bring into the legitim fund the advances to 
the other children, which ex hypothesi are payments to account of 
legitim, and ought to pass by operation of law as legitim to the 
testamentary representatives of the father. But this cannot in the 
meantime be affirmed to be law, because on this second question 
the same Court, differently constituted, threw over the doctrine of 
Jegal transfer or assignation, and determined that the daughters 
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who had elected to abide by the will could not be required to 
collate their marriage provisions either directly or by putting the 
obligation upon the trustees of the will, to whom the benefit of the 
unclaimed shares of legitim resulted. The opinion of Lord Mon- 
creiff? is very important and instructive, and his criticism on 
Fisher v, Dixon, and Loid Cottenham’s judginent—which, he says, 
trenched somewhat on the impressions of our older lawyers as to 
the absolute integrity and segregation of what is called the legitim 
fund—lead, by very cogent reasoning, to the result that the sphere 
of collation is confined to the adjustment of accounts between those 
children who are claiming adversely to the will. The point is also 
concisely put by Lord Rutherfurd Clark at the end of his opinion : 
“ When a child accepts conventional provisions, he discharges his 
claim to legitim. He does not assign it. He merely withdraws 
the restraint which as a child he possessed over the testamentary 
power of his father.” 

326. The cases of Nisbet and Alunteith do not stand very well 
together ; to say the least, they leave the law in a position of 
unstable equilibrium, in which the disinherited son of the future 
will have need of the best legal advice to assure himself as to his 
rights in relation to legitim. 

327. Other questions which have arisen in the application of 
the law of collation have relation to the description of advances 
and provisions which fall within its scope. The general rule is, 
that all sums actually advanced by the father to the child, or on 
his behalf, must be collated, though no written acknowledgment 
had been taken.?- The nature and amount of the advances may be 
the subject of proof by such evidence as is usually admitted in 
actions of accounting ;° or, in default of other evidence, payment 
may be proved by the oath of the party. “ Advances,” says Pro- 
fessor Bell, “ will be imputed to the legitim in the following cir- 
cumstances,—if made for the purpose of setting the child up in 
trade, or for a settlement in the world, or for a marriage portion.” ° 
In conformity with this principle, it was held in Johnston v. 
Cochran® that a daughter, who had received £500 as a marriage 
portion from her father, and in Kay vy. Kay’ that a son to whom 


1 Monteith’s Trs. vy. Monteith, 1882, 9  Russcll v. Brown, 1687, M. 8177 ; Mon- 


R. 982, at p. 990. 

2 Ersk. 3, 9, 24. 

3 See Lord Ivory’s opinion in Webster 
y. Rettie, 4 June 1859, 21 D. 915-24. 

4 Ersk, ut supra. 

5 Bell’s Pr. § 1588. 

6 Johnston vy. Cochran, 13 Jan. 1829, 
7 Sh. 226; and see WNicolson’s Tr. v. 
Macalister, 2 March 1841, 3 D. 675; 


teith’s Trs., supra. 

7 Kay v. Kay, 12 July 1844, 16 Jur. 
550. See also Campbell v. Anstruther, 
16 June 1837, F.C. ; D. of Buceleugh v. 
EL. of Tweeddale, 1677, M. 2369 ; Douglas 
v. Douglas, 1876, 4 R. 105; Nisbet's 
case, supra; Welsh yv. Welsh, 1878, 5 
R. 542. 
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advances had been made to establish him in business, were bound 
to impute these provisions, with interest, in satisfaction of legitim. 
Money advanced to a son to assist him in circumstances of 
pecuniary embarrassment was held to be an advancement, and to 
be subject to collation ; but it was thought doubtful whether an 
annuity of £15 a year, settled upon the son’s wife, fell within the 
same category Provisions to children by bond or deed are clearly 
of the same nature as marriage portions, and must be collated.? 

328. With regard to unpaid provisions constituted by ante- 
nuptial contract, and not declared to be in satisfaction of legitim, 
it is not possible to state with confidence the actual result of the 
authorities. Two principles, apparently inconsistent, but capable 
of being reconciled, are deducible from the decisions ; first, marriage- 
contract provisions are debts, though postpcned to the debts of 
onerous creditors, and, if not paid in the lifetime of the father, 
form a charge against the whole succession ;? secondly, such pro- 
visions, if paid in the father’s lifetime (the time of payment being 
immaterial to the question, whether paid in his lifetime or after 
lis death), are advances which the grantee may be required to 
collate. In a question, therefore, with the father’s trustees or 
executors, provisions not declared to be in satisfaction of legitim 
are payable out of the first of the estate, and the claim to legitim 
remains entire ; but in a question with the other children claiming 
legitim they must be collated. The result is, if we correctly 
estimate the bearing of the authorities, that provisions inter vivos, 
not declared to be in satisfaction of legitim, go to increase the 
legitim fund, and are divisible amongst all the children who have 
claims upon that fund. 

329. Collation does not extend to testamentary or deathbed ® 


1 Skinner v. Skinner, 1775, M. 8172. that her claim extends over one-third 


2 Stair, 3, 8, 45; Banktcn, vol. 2, p. 
881; Erck. 3, 9, 24. Interlocutor in 
Henderson vy. Henderson, cited by Lord 
Corchouse, 14 Sh. 596. The case is 
reported of date 1782, M. 8191. 

3 Stair, 1, 5,6; Ersk. 3, 9, 22; Mur- 
ray v. Murray, 1678, M. 2372 ; Fraser 
v. Bishop, 1638, M. 3941: M‘Kay v. 
Fowler, 1744, M. 3948. And this is 
understood to be the import of the final 
dee’sion in the case of the M, of Breadal- 
bane v. M. of Chandos, 16 Aug. 1836, 2 
S. & M‘L. 377. The interlocutor of the 
Court, which was affirmed on appeal, bears 
that, ‘‘in respect the said Marchioness 
cf Chandos is the only younger child of 
the late Marquis of Breadalbane who has 
not renounced the right of legitim, find 


part of the free moveable estate of her 
said father, and that it is not to be re- 
duced in amount by imputing thereto 
any part of the sums provided to her by 
her said father in her contract of mar- 
riage, and which sums, in so far as not yet 
satisfied, must form a deduction from the 
trust-funds in medio,’—2 S. & M‘L. 385. 

4 Nisbet v. Nisbet, 1726 ; Robertson, 
594-600, which, so far as it affirms this 
proposition, is not affected by the Lord 
President’s observation’s in Keith’s case ; 
cases already cited upon bonds of provi- 
sion and marriage portions. The point 
appears to have been assumed in Keith’s 
Trs. v. Keith, 19 D. 1040, 1051, 1057, 
and in Monteith’s case, 9 R. 982. 

> A father cannot relieve his child 
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provisions, for these are chargeable against the executry or dead’s 
part, and do not tend to diminish the legitim fund; nor to funds 
given by the father in his lifetime as a donation in addition to 
legitim,! or with the equivalent explanation that the grantee is not 
to collate,? or that he should have an equal proportion of his goods 
at his death,? or should be considered a bairn in the house. Some 
other exceptions have been recognised by the decisions, which may 
be reduced to the following heads:—(1) advances intended as a 
recompense for services rendered ;* (2) advances for maintenance 
and education in minority or prior to emancipation, and which are 
due ex debito naturali ;® and (3) advances made in loan, and for 
which the grantee was liable in repayment to the father and his 
executors.’ In short, collation applies to provisions as distinguished 
from payments under obediential obligations, or which are made 


on the footing of contract. 


from the obligation to collate by a deed 
executed on deathbed,—Gvant v. Gunn's 
Trs., 28 Feb. 1833, 11 Sh. 484. Death- 
bed conveyances fall within the descrip- 
tion of deeds which may be reduced in so 
far as prejudicial to legitim, as to which 
see Hog v. Lashlcy, 7 May 1792, 3 Pat, 
247, and other cases cited supra, § 254. 

1 Advances charged upon the father’s 
heritable property, or provided out of its 
revenues, do not tend to diminish the 
legitim fund, and accordingly do not fall 
to be collated,—Ersk. 38, 9. 25; D. of 
Buccleugh v. E. of Tweeddale, 1677, M. 
2369 ; Marshall v. Marshalls Trs., 21 
Nov. 1829, 8 Sh. 110, 

2 Per curiam in Grant v. Gunn's Trs., 
supra. 

3 Corson v. Corson, 1631, M. 2367. 

4 Beg v. Lapraik, 1787, M. 2379, Elch. 
voce * Fori:familiation,” No. 1, and notes; 
Spence v. Stevenson, 1766, M. 8178. 
“ But,” observes Erskine, “the father’s 
declaration in the bond of provision, that 
the child is to continue in his family, and 
consequently to be entitled to a share of 
the legitim, seems to be but a slight evi- 
dence of his purpose that the child is not 


to collate, for collation is admitted only 
among those who are entitled to legitim,” 
—3, 9, 25. 

5 Minto v. Kirkpatrick, 23 May 1833, 
11 Sh. 682, where it was held that a son, 
taken into partnership with his father, 
was not bound to collate the value of the 
share in the stock in trade assigned to 
him. 

8 Irving vy. Irving, 1694, 4 Br. Sup. 
144; Stair, 3, 8, 26; Hrsk. 3, 9, 24, 
infin. ; Bell, Pr. § 1588 ; 1 Fraser, 575, 
Under the same principle fall these in- 
considerable presents which are given 
rather as tokens of affection than as sub- 
stantial contributions towards the main- 
tenance or upbringing of the child, as to 
which see Lord Ivory’s observation in 
Webster v. Rettie, 21 D. 926, 
paragraph. 

7 Webster v. Rettie, 4 June 1859, 21 D. 
915. Here the payment was held to be 
a loan, because the father had ranked for 
the amount in bankruptcy, and entered 
the dividend, with accruing interest, as a 
debt due by the son in his books. See 
also Grant vy. Gunn’s Trs., 28 Feb. 1833, 
11 Sh. 484, 
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1. INCAPACITY, HOW ARISING. 
2, DEEDS LIABLE TO CHALLENGE AT 
Common Law. 


330. By the common law of Scotland, a person labouring under 
mortal disease was held not to have the capacity of executing 
deeds of importance in relation to his estate and succession. <A 
testator might indeed at any period of our history have executed 
a testament or disposition of moveables upon deathbed; but in 
those earlier times, when the law of deathbed originated, the pro- 
perty which might be the subject of bequest would be of very 
inconsiderable value in comparison with the landed estate. There 
was the less reason for extending the law of deathbed to dis- 
positions of moveable property, because such dispositions, when 
granted mortis causa, would only affect the dead’s part, and would 
not diminish the legal portions of the wife and children. The 
state of legal incapacity resulting from mortal sickness applied to 
all deeds prejudicial to the succession of the heir-at-law or of pro- 
vision, to the interest of the granter’s children in the legitim fund, 
and to the widow’s rights, whether in relation to terce? or to jus 
relice By the Act 34 and 35 Vict., cap. 81, on the preamble that 
it is expedient to abolish all challenges and reductions in Scotland 
cw capite lecti, it is enacted “ That no deed, instrument, or writing 
made by any person who shall die after the passing of this Act 
shall be lable to challenge or reduction ex capite lectt.” Thus the 


2 Tt is undoubted that terce and 


courtesy are within the principle of the 


1 Stair, 3, 4, 29; Ersk. 3, 9,16. The 
cases illustrative of the doctrine that 


alienations inter vivos, tending to diminish 
the legitim fund, are reducible ex capite 
lecti are noticed supra, § 254, in con- 
nection with the subject of legitim. It 
is, however, in its relations to heritable 
property that the law of deathbed is of 
chief importance, aud to this application 
of the law our observations will be mainly 
confined. Reductions at the instance of 
the widow or younger children are neces- 
sarily governed by the same rules as 
challenges at the instance of the heir. 


law of deathbed: but except the bare 
statement of the institutional writers, 
that deathbed deeds do not prejudice the 
rights of the relict and children, we have 
not been able to find any authority for 
the doctrine. The case cited by Mr. 
Fraser (i. 613 of the original edition 
appears to have relation to personal pro- 
perty. 
% Stair, 3, 4, 29; Ersk. 3, 9, 16, 
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law of deathbed, which makes such a notable figure in the reports 
of the preceding century, has itself been stricken with mortal sick- 
ness. It exists only as conferring a right of action on the heirs of 
testators who died before 16th August 1871, and it is not likely 
that any such action will ever be brought. It has, however, been 
thought proper to retain the chapter relating to this subject, 
Lecause of its possible bearing on questions as to past successions,! 
and also because there is no other complete account of the develop- 
ment of this ancient restriction of the testamentary power, a 
restriction which the writer conceives to be essentially sound, and 
which may yet in some more convenient form be revived. 

331. At common law a father had the capacity of appointing 
tutors to his children by testament or mortis causa deed upon death- 
bed ;? but the power of appointing tutors with limited responsi- 
bility, conferred by the Statute 1696, cap. 8, must, in terms of the 
Statute, be exercised in liege poustie ; and the power of appointing 
curators to children, which was first given by this Statute, is 
subject to the like condition as to the father’s capacity. It is 
not clear that the recent Act of Parliament takes effect on the 
appointment of tutors and curators. The Statute 1696 makes it a 
condition of the power of appointing tutors and curators that the 
father shall be of disponing power, and such an appointment, if 
made on deathbed, may be treated as a nullity. But as the Act 
of 1871 only cuts off the right of reduction cw capite lecti, it may 
be held to apply only to deeds and writings which are capable of 
ratification by the heir, and which at all events are valid and 
effectual if unchallenged.? It has also been doubted whether the 
Act of 1871 applies to gifts in fraud of legitim which are made 
by delivery of money or securities, as to which reference is made 
to the observations of the writer in the case of Hay v. Coutts’ 
Trustees * 

332. The questions for consideration are—(1) How the in- 
capacity resulting from deathbed arises ; (2) as to the deeds liable 
to challenge ew capite lecti ; (3) as to the title to challenge deeds 
executed upon deathbed; and (4) how the operation of the law of 
deathbed may be excluded. In this division of the subject we 
follow substantially the order of arrangement of Professor Bell, 
to whose luminous and accurate, though no longer exhaustive dis- 
cussion of the subject, the writer is largely indebted.® 

1 [In the case of Thain v. Thain, which 2 Ersk. 1, 7, 2; Fraser on “Parent 


came into Court twenty years after the and Child,” 2d ed. p. 176, and authorities 
passing of the deathbed repeal Act, a there cited. 


proof was taken on the question whether 3 See Gretiy v. Greig, 1872, 11 Maeph. 
the testator was labouring under mortal 20. 

disease, and legal questions were raised 4 1890, 18 R. 245. 

which opened the whole law of this subject. 5 1 Bell’s Com. 7th ed, 80-94, 


See the Report in 18 R. 1196. 
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SECTION I. 
How THE INCAPACITY RESULTING FROM DEATHBED ARISES. 


333. Viewed in relation to his incapacity to dispose, a person 
in his ordinary state of health, and-not a minor nor subject to any 
legal incapacity, is said to be in “legifima potestate” or in “liege 


mortal illness. poustie,’ because he has the full and uncontrolled power of dispos.l 


Evidence in 
relation to the 
plea of death- 
bed, 


of his property. The restraint on this power begins with the com- 
mencement of his mortal disease. The decay of the vital powers 
is usually accompanied with a certain infirmity of the will, render- 
ing the moribund person more or less accessible to the importuni- 
ties of interested attendants; and this facility or hability to imposi- 
tion was, by the ancient law of Scotland, converted into a legal 
presumption, according to which all deeds executed during the 
granter’s last illness were reducible in so far as prejudicial to the 
rights of the heir. At common law the presumption of incapacity 
in relation to deathbed deeds (that is, deeds executed while the 
eranter was ill of the disease of which he died) could only be 
redargued by the counter presumption of convalescence arising from 
the granter having been at kirk or market after the execution of 
the deed. But by the Statute 1696, cap. 4, the survivance of the 
eranter during the space of sixty days “is a sufficient exception to 
exclude the reason of deathbed.” The statutory exception appears 
to proceed on the supposition that the infirmity of the will, which 
is associated with the final decay of the physical powers, is not to 
be presumed to have commenced at a period more remote than the 
limit which the Statute assigns. Incapacity at a period more 
remote than sixty days may be proved; but the presumption will 
be in favour of the party interested in maintaining the settlement 
as having been executed in liege poustie. 

334. Three topics of inquiry are thus presented, namely, (1) as 
to the evidence of mortal disease which is requisite to raise up the 
presumption ; and (2 and 3) as to the two counter presumptions to 
which we have referred. 

335. I. Proor or Mortant Disease.—In order successfully to 
challenge a deed ex capite lecti, it must be averred and proved not 
only that the deed was executed within sixty days of death, but 
also that at the time of its execution the granter was ill of the 
disease which caused his death.! This is to be established by the 
evidence of medical practitioners or other persons to the satisfac- 
tion of the Court or a jury.2 It is not necessary to prove the con- 


1 Ersk. 3, 8, 96 ; 1 Bell, Com. 7th ed. 2 In Cogan v. Lyon, 18 March 1834, 
p. 82, 12 Sh. 569, the Court admitted the testi: 
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tinuity of the disease during the whole period subsequent to the cuaprer rx. 
execution of a deed; for, says Erskine “if the two extremesbe 
proved, of sickness going before and of death following, the rest is 

inferred ;” but evidence of the continuing of the original disease 

is often the best proof of its identity with that which was the 
immediate cause of death.? 

336. Although labouring under sickness at the time of making Exception 
the deed, this is not held to be his mortal disease if the granter Weere (eat 
should perish by an accident; nor will the original disease be ee 
regarded as mortal, if the actual cause of death is a new disease disease. ~ 
unconnected with that which existed at the execution of the deed.* 

But where the disease which is the immediate cause of death, 

though distinguishable from the original disease, is either a second- 
ary or ulterior form of the malady, or induced by it, it will be held 
to be a continuance of the same malady. “Tf,” says Professor Bell, 
“the diseases are convertible, or found in close connection and rela- 
tion with each other, or where the last disease is an ordinary con- 
sequence of the first, it will be sufficient to make out a case of 
deathbed.” 4 

337. Reduction ex capite lectr is not confined to cases of disease 
which physicians call mortal; nor is it implied in the name of 
deathbed that the illness should be such as actually to confine the 
patient to his bed,> or to his chamber,’ or to interrupt business.’ 
It is sufficient that the maker of the deed is at the time in that 
state of infirm health which, especially when occurring in a person 
of advanced age, may be regarded as the precursor of final decay, 


Plea of death- 
bed not limited 
to cases of 
acute disease. 


mony of medical men as to the nature of 
the disease and the cause of death, al- 


Thomson, 1801, p. 142, and Gray v. 
Gray's Trs., 1818, p. 144; Mackay v. 


though their opinions were rested solely 
on the facts stated by unprofessional per- 
sons, neighbours and acquaintances of the 
deceased. 

1 Erskine, ut supra. 

2 As deeds granted on deathbed are 
not null, but are only reducible at the in- 
stance of the heir, a decree of reduction 
proceeding upon evidence, and granted 
causa cognita, may be a necessary part of 
the heir’s title ; and for this reason the 
Court are in use to grant proof and to 
advise such cases ex parte, if requested by 
the pursuer. See the last reported case 
on this point, Hason v. Eason, 18 July 
1863, 1 M. 1163. 

3 Paterson's Trs. v. Johnston, 24 June 
1816, 1 Mur. 71, and cases in Hume, voce 
‘‘Deathbed,” particularly Zhomson vy. 


Davidson, 6 Sh. 367, 25 March 1881, 5 
W. & S. 210, where the granter died 
from disease resulting from dram- 
drinking. 

4 Bell’s Com. 7th ed., p. 83 ; Hiddle- 
stone v. Goldie, 12 April 1819, 2 Mur. 
115, 120; Weir v. Knox, 1791, Hume, 
135 ; Brock v. , 25 May 1813, Hume, 
187; Black v. Brown, 21 Nov. 1816, 
Hume, 154. 

> Shaw v. Gray, 1624, M. 3208. 

8 Robertson vy. Fleming, 1622, M. 3290; 
Black v. Black, 1787, M. 3302. 

7 But confinement contrary to the usual 
custom of the granter is an indication of 
illness, and may go far to establish the 
existence of mortal disease where the 
party was withdrawn from the observa- 
tion of neutral witnesses. 
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and that the infirmity results in death! A surgical or organic 
malady or accident causing death is regarded as a mortal disease.” 

338. II. SuRVIVANCE For Sixty Days.—At common law, if the 
granter of a deed was affected by mortal disease at the time of its 
execution, and convalescence was not proved, the deed was held to 
have been executed on deathbed, irrespective of the period of sur- 
vivance.2 Attendance at kirk or market unsupported was con- 
clusive evidence, but not the only competent evidence, of convales- 
cence. On a consideration of the inexpediency of that state of the 
law, it was enacted by the Scottish legislature,* “That it shall be 
a sufficient exception to exclude the reason of deathbed, as to all 
bonds, dispositions, contracts, or other rights, that shall be hereafter 
made and granted by any person after the contracting of sickness, 
that the person live for the space of threescore days after the 
making and granting of the said deeds, albeit, during that time, 
they did not go to kirk and mercat ; but prejudice always, as of 
before, to quarrel and reduce the said rights and deeds, if it shall 
be alleged and proven that the person was so affected by the 
sickness, the time of the doing of the said deeds, that he was not 
of sound judgment and understanding.” 

339. The presumption of convalescence, or rather of strength 
of will sufticient to resist importunity, is established by the elapse 
of the statutory period of sixty days, the period of survivance being 
determined according to the ordinary rule of computation of civil 
time. The date of execution, being punctwm temporis, is excluded 
from the computation, and the date of death is reckoned among 
the days of survivance according to the maxim, Dies inceptus pro 
completo habetur. Accordingly, where a settlement was executed on 
22d February 1791, about eight p.M., and the granter survived fifty- 
nine days and two hours, and died on the 22d April between ten 
and eleven P.M., being the fifty-ninth day after the execution of the 
deed, it was held by the House of Lords that the statutory period 


of survivance was not completed.® 


1 Primrose v. Primrose, 1756, M. 3300 ; 
Robertson v. M‘Caig, 1 Dec, 1823, 2 Sh. 
544, N.E. 474; Zomison v. Tomison, 14 
Dec. 1839, 2 D. 239. Compare the cases 
of Speirs and Gray, Hume, 144, and Lillie 
v. Lillie, Hume, 153. ‘‘A man may 
grow weaker and weaker, and die without 
any formed disease at all, and yet his 
settlements may be reduced ex capite 
lectz.”—Per Lord Braxfield, in Crawford 
v. Kincaid, 1782, Hailes, 907. 

2 Dun v. Dun, 1668, M. 3291, a case 
of a broken leg, afterwards amputated ; 
Scotston v. Drummond, 1694, M. 3297, a 
case of a sore leg occasioned by accident, 


Lord Thurlow observed, “ The 


3 See Gordon vy. Gordon, 1696, M. 
8299, where the Court were asked to re- 
duce a deed ex capite lecti although the 
granter had survived three years. This 
appears to have been the last case under 
the old law. 

4 Stat. 1696, cap. 4. 

> Mercer v. Ogilvie, 1793, M. 3336; 1 
Dec, 1796, 3 Pat. 434 ; overruling dictum 
of the Lord President Dundas in Oraw- 
ford v. Kincaid, 1782, Hailes, 907, and 
cited in 3 Pat. 438. 

6 3 Pat, 442, 
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terminus a quo mentioned in the Act is descriptive of a period of 
time, and synonymous with the date or day of the deed, which is 
indivisible, and siaty days after is descriptive of another and sub- 
sequent period, which begins when the first period is completed. 
The day of making the deed must therefore be excluded; so the 
maker only lived fifty-nine days of the period required. Had he 
seen the morning of the sixtieth or subsequent day, it would have 
been sufficient ; the rule of law above mentioned (dies inceptus pro 
completo habetur) then applying, and making it unnecessary and 
improper to reckon by hours, or to inquire if the last day was 
completed.” Conversely, a deed was sustained when the date of 
execution was 23d May 1799, at two P.M., and the granter survived 
fifty-nine days and twenty-three hours, and died on 22d July at 
one P.M., being the sixtieth day after the day of execution 

340. A deed is therefore safe from challenge ex capite lecti if 
the granter has survived the hour of midnight which separates the 
fifty-ninth from the sixtieth day after the execution of the deed. 
It is not always possible to determine with precision the moment 
of the cessation of vital action; and the validity of a settlement 
may come to depend on the question whether the testator is proved 
to have been inanimate at the moment of the commencement of 
the sixtieth day. In such cases the general presumption of life 
seems to be applicable. On principle, it appears that the hour of 
midnight must be determined according to the civil or mean solar 
time of the meridian of the place, although, for convenience, it is 
customary in this country to reckon time according to the meridian 
of Greenwich, and in other European countries according to the 
mean time of the principal national observatory. 

341. In the case of a probative deed, the testing clause affords 
prima facie evidence of the date of execution ;* butit is competent, 
in a reduction, to prove the true date by extrinsic evidence. An 
untested holograph deed did not prove its own date, and if the 
date cannot be instructed by extrinsic evidence, the deed will be 
presumed to have been executed on deathbed.* But an exception 


1 Mitehell v. Watson, 3 Feb. 1804, M. 
“‘Deathbed,” App. No. 4. 

2 See Dickson on Evidence, §§ 714, 
715, and cases there cited ; also Gibson 
vy. Pott, 2 March 1813, Hume, 150. 

3 Arnott v. Gairdon, 1730, M. 12,285 ; 
May v. Ross, 1667, M. 12,279; Yeats v. 
Yeats’ Tr., 6 July 1833, 11 Sh. 915; 
Campbell v. Fisher, 7 July 1838, 16 Sh. 
1279. But where the deed has been mis- 
dated, for the purpose of evading the law 
of deathbed, it has been held that persons 
who are accessory to the fraud cannot 


take benefit by the deed ; Merry v. Howie, 
1806, M. ‘‘ Writ.” App. No. 3,5 Pat. 101, 
as to which see Mr. Dickson’s observations 
in loc. cit. 

4 Cunningham v. Ramsay, cited in note 
to Haddoway v. Inglis, 1673, 3 Br. Sup. 
200; Maitland y. Maitland, 16 May 
1815, F.C. ; Stair, 3, 4, 29; Ersk. 3, 8, 
96. Per Lord Moncreiff in Waddell v. 
Waddell’s Trs., 16 May 1845, 7 D. 605 ; 
Suttie v. Ross, 3 Feb. 1838, 16 Sh. 429, 
Macf. Rep. 139 ; Fairholme v. Fairholme’s 
Trs., 16 Dec. 1856, 19 D. 178. 
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must be admitted in the case of death resulting from accident or 
external violence, or even, as it should seem, in the case of in- 
stantaneous death from natural causes, where there were no pre- 
monitory symptoms; for in these cases, as there is no apparent 
pre-existing disease, there is no room for the application of the law 
of deathbed. 

342. III. ConvaLEscencE—GoInG To Kirk on MArKet.—We 
have already seen that actual convalescence obviates all objection 
on the score of deathbed, insomuch that, although the granter 
should die within sixty days after the date of execution, but of a 
new disease, the deed will be held good. But convalescence 
followed by a relapse of the same disease will not save a deed from 
reduction ex capite lecti, unless the fact of convalescence is estab- 
lished in the manner required by our ancient law—that is, by proof 
of the person having been at kirk or market unsupported after the 
execution of the deed. Presence at kirk or market unsupported is, 
in fact, a legal criterion of convalescence in the degree required 
to support a deed previously executed; as it is presumed that a 
person who has strength sufficient to enable him to go about his 
ordinary avocations has also the capacity to settle his affairs, and, 
if necessary, to cancel or revoke any gift which may have been 
improperly obtained from him while under the influence of disease. 
The priuciples of the law or custom in relation to kirk and market 
are declared in an Act of Sederunt of date 29th February 1692, the 
text of which will be found in the subjoined note.? 


1 Act anent persons going to church 
and mercate after granting of dispositions ; 
29 Feb. 1692, “The Lords of Council 


condition of his health or sickness may be 
as little under the view and consideration 
of other indifferent persons as can be ; 


and Session taking to their serious con- 
sideration that the excellent law of death- 
bed securing men’s inheritances from 
being alienate at that time, may happen 
to be frustrate and evacuate if their com- 
ing to church or mercate be not done in 
such a solemn manner as may give some 
evidence of their convalescence, without 
supportation or straining of nature ; and 
seeing some may think it sufficient if 
parties, after subscribing such dispositions, 
come to the church at any time, and make 
a turn or two therein, though there were 
no congregation at the time ; and like- 
wise, if they make any merchandise 
privily in a shop or crame, or come to the 
mercat-place when there is no public 
mercate ; and all this performed before 
their own pickt out witnesses, brought 
along by the party in whose favours the 
disposition is made, that the state and 


the occasion of which mistake might have 
been that formerly there were publick 
prayers morning and evening in the 
church in many places, to which those 
who apprehended any controversie might 
arise upon the validity of their dispositions 
were accustomed to come at the time of 
prayer: And some thought they might 
come to the church though there were no 
publick meeting thereat, since these pub- 
lick prayers were not accustomed, and to 
take instruments of their appearing there : 
For remede whereof, the Lords declare 
they will not sustain any such parties 
going to church and mercate, where it is 
proven that he was sick before his sub- 
scriving of the disposition quarrelled, as 
done in lecto, unless it be performed in 
the daytime, and when people are gathered 
together in the church or churchyard for 
any publick meeting, civill or ecclesias- 
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343. The first point to be noticed in the construction of the Act cmaprer 1x. 
of Sederunt is the inferential declaration, that the object of coming Ghectand an 
to kirk or market is to afford evidence of convalescence. By this atech en 
it is not meant that the person shall be restored to his ordinary to kirk and 
health, but merely that he is so far recovered as to give attendance aay 
at kirk or market in the manner required by the Act; and the 
legal presumption resulting from such attendance cannot be over- 
come by proof that the person was at the time suffering from the 
disease of which he died. In the case of diseases attended with 
mental incapacity, as acute fevers, some forms of paralysis, and the 
like (termed morbus sonticus), going to kirk or market would not 
prove capacity for making a will. It would be an answer to the 
objection of deathbed, but would still leave the disposition exposed 
to challenge on the ground of incapacity, or facility and circum- 
vention.! 

344, The Act of Sederunt speaks of attendance at “church and Attendance 
mercate,” but attendance at either, with the precautions there pre- pales ¢ 
scribed, is held to be sufficient.? ria ose! 

345. Next, it is required that the granter shall appear “ without attendance 
supportation or straining of nature.” The degree of support is a must be | nae 
question of fact; and it is unnecessary to enter on an examination portation or 
of the decisions upon such questions. It may, however, be observed ee % 
that very slight indications of weakness will be sufficient to invali- 
date an appearance at kirk and market when made for the purpose 
of supporting a particular deed ; whereas, if the evidence relates to 
the ordinary attendance of the deceased at church, or the resort to 
a public market for purposes of business, it will not invalidate the 
evidence that the person has received such aid as he or she would 
receive on ordinary occasions. A lady, in walking to church, takes 
the arm of a member of her family ; the jury would be directed to 
consider, on the whole evidence, whether the arm was offered for 
the purpose of affording necessary support.* “The rule,” says 
Professor Bell,* “is, that the granter shall be seen in the same con- 


tick, or when people are gathered together 2 Balmerino’s Crs, v. Lady Couper, 


in the mercat-place, for publick mercate : 
And further declares, whenever instru- 
ments are taken for the end forsaid, that 
the said instrument do expressely bear, 
That it was taken in the audience and 
view of the people gathered together as 
aforesaid, otherways the Lords will have 
no regard to the said instrument.” 

1 Orawford y. Brichen, 1711, M. 3312 ; 
Laird vy. Kirkwood, 1768, M. 3315; 
Fuichney v. Fuichney, 1776, M. 3316, 5 
Br. Sup. 422; 1 Bell, Com. 7th ed. 
p. 85. 

VOL. I. 


1671, M. 3305, 3292; Ragg v. Forbes, 
1725, M. 3314. 

3 See the decisions on this point in the 
Dictionary, pp. 3303-3318 ; also Young v. 
Scott, 1777, 5 Br. Sup. 428; Angus v. 
Monylaus, 1793, Hume, 187 ; Harvie v. 
Reston, 1799, Hume, 189; Cowan v. 
Cowan, 20 Feb. 1817, Hume, 142 ; Smyth, 
2 July 1812, Hume, 148; Ormiston v. 
Greig, 17 May 1821, 1 Sh. N.E. 14, note. 

4 1 Bell, Com. 7th ed. p. 85; and see 
Stair, 3, 4, 28; Ersk. 3, 8, 96. 
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dition, in so far as regards aid from others, as while in good health ; 
and the rule in this respect is tightened or relaxed, as the act of 
going to kirk or market is done in the ordinary course of business 
or for the mere purpose of giving effect to the deed.” 

346. The Act of Sederunt requires that the appearance shall be 
public, in church or market, while. the people are assembled ; and 
any instrument taken on the occasion (and therefore any proof 
offered) must show that the appearance was made “ in the audience 
and view of the people gathered together.” The purpose of requir- 
ing the granter’s presence on occasions so public is that his state 
of health or sickness may be under the view and consideration of 
“ indifferent persons,” instead of being confined to “picked out 
witnesses,” brought by the party in whose favour the disposition is 
made! Where attendance is given at church or market for the 
purpose of validating a deed executed in lecto wgritudinas, it is not 
necessary that the granter should either attend the service of the 
church, or make bargains in the market ;? but if he do either, he 
must be careful not to betray symptoms of weakness, as by leaving 
the place of worship before the service is over, or taking the 
assistance of a companion in making a purchase. Attendance at a 
meeting of heritors in the church, or at a funeral in the church- 
yard, is within the terms of the Act. Whether attending service 
at a Dissenting place of worship is sufficient to satisfy the law has 
not been expressly determined ; though in the case of Livingstone 
v. Goodal, it was observed from the Bench that the maker of the 
deed, “ being a Quaker, was not obliged to go to church to ratify his 
deed.” It is suggested that attendance by a Dissenter at his proper 
place of worship for the purpose of Divine Service should be 
received as equivalent to attendance at church; but attendance at 
a secular meeting in a chapel would clearly not be sufficient. 

347. It is not clearly settled what shall be held a market in the 
sense of the rule of law. The Act of Sederunt seems to intimate 
that any shop or warehouse where goods are publicly sold had 
been considered a market for the purpose of satisfying the rule: 
and at the present time, when markets have in many towns been 
entirely supplanted by retail shops, it may safely be asserted that 
appearance in any of the principal thoroughfares of business in a 
city or town for the purpose of business would be received as 
proof of convalescence. The decisions so far support this view of 
the law. Thus, the Cross of Edinburgh was held to be a market- 


' Preamble to Act of Sederunt, cited the market-place, while market was held, 
supra. to the house of a friend, was sufficient. 

2 Tailzeour v. Tailzeour, 1787, M. 3317, 3 Livingston v. Goodal, 1683, M. 3321. 
where it was held that walking through 
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place;! and appearance in the market-place of Dumfries, though cxaprer 1x. 
not on the regular market-day, was held sufficient.2 And the a 
transacting business i in the Commercial Bank of Aberdeen, situated 

in one of the principal streets of the city, and making purchases in 

two shops in the vicinity, were held equivalent to attendance at 

market. Attendance unsupported at an election* or racing 

meeting, or at any similar concourse of people, is sufficient 

evidence of convalescence. 


SECTION II. 
OF THE DEEDS LIABLE TO CHALLENGE EX CAPITE LECTI. 


348. I. Grarurrous DIsPosiITIoNs AND PROVISIONS.—The gene- Objection of 

ral rule is, that no deed granted or act done spontaneously on eee att 
deathbed, to the prejudice of the heir, will be sustained if challenged ee 
by the heir, or by those in his right.6 The rule excludes fea Testamentary 
which the party was under an obligation to grant; and deeds “Positions. 
which, although disposing of the succession, are not prejudicial to 
the interests of the heir; as, for example, where the reduction of 
the deathbed deed would have the effect of opening the succession 
to a beneficiary under a prior deed. It is immaterial whether the 
right to be vindicated was vested in the person of the ancestor or 
in trustees for his behoof, provided it is heritable as to succession. 
The law of deathbed is in an especial manner directed against 
testamentary dispositions. It is not enough that a settlement 
executed on deathbed should be supported by rational considera- 
tions. In order that the deed may be within the exception, it 
must be in fulfilment of an antecedent obligation which might be 
made eftectual by adjudication.’ 

349, When a widow has by law a right of terce out of an estate, Deeds of provi- 
a conventional provision in her oe by her husband, as pro- #00 jt favour 


of widows and 
prietor of that estate, is effectual to the extent of such terce. The younger chil- 


dren. 


F.C. 


1 Earl of Rosebery v. Primrose, 1736, 


M. 3322; Elch. “ Deathbed,” No. 8. 


2 M‘Oracken v. Pearson, 14 Sept. 1821, 


2 Mur. 551. 

3 Ratt v. Rait, 27 Nov. 1818, F.C. 

4 Lady Scotston v. Drummond, 1694, 
M. 3322. 

5 Laird v. Kirkwood, 1763, M. 3315. 
On the other hand, in a comparatively 
recent case, attendance at a county meet- 
ing, and at a meeting of road trustees, 


were not admitted as equivalents to mar- 
ket ; Maitland v. Maitland, 16 May 1815, 


Such meetings, however, are dis- 
tinguishable from racing meetings and the 
like, to which the public at large are 
accustomed to resort. 

6 ] Bell, Com. 7th ed. p. 88. 

7 See the case of Jack v. Jack, 20 May 
1857, 19 D. 747, on the question whether 
a disponee, under a deed purporting to be 
onerous, may found upon the conveyance 
in his favour to the effect of maintaining 
it as a security or satisfaction of a prior 
debt. 
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cuaprer 1x. reason is, that to that extent the provision is not prejudicial to the 
heir! But where the right to terce is excluded by the entail or 
deed of provision regulating the succession to the estate, which it 
may be where the clause of exclusion is a condition of the grant, 
any conventional provision which an heir in possession may grant 
to his widow under the powers of the entail is obviously a gratuitous 
alienation to the prejudice of the heir, and is liable to reduction 
ex capite lecti.2 Provisions to widows and children granted on 
deathbed are, moreover, effectual when within the amount which 
the granter was bound to provide by his contract of marriage ; * 
otherwise they are incapable of being enforced against the heritable 
estate. With reference to the rights of the heir, it is immaterial 
whether such provisions are contained in testamentary settlements 
or are constituted by bond of provision or deed inter vives. But it 
would seem that a provision by deed inter vivos is effectual when 
executed in liege poustie, though it should not be delivered until 
the granter is on deathbed.° The heir is entitled to relief against 
an indirect alteration of the succession upon deathbed, e.g., where 
a charter, containing a new destination, is obtained from the 
superior, or where estate is purchased in liege poustie, and the 
purchaser obtains a title on deathbed containing a destination in 
favour of a younger son.’ 

350. Bonds secluding executors cannot be assigned upon death- 
bed to the prejudice of the heir. Legacies and provisions granted 
in lecto are not only incapable of being made to affect the heritable 
estate, but the heir may prevent the executor from paying them, 
in so far as such payments may tend to reduce the fund for pay- 
ment of moveable debts to the prejudice of his right of relief. 

351. IJ. OneRous Dispositions.—The principle in such cases 


Deeds indi- 
rectly affecting 
the heritable 
succession, 


1 Stair, 3,4, 39; Ersk. 3, 8,99; Schaw 
v. Calderwood, 1688, M. 3196 ; Strachan 
v. Baldwin, 1736, M. 3227; Hay New- 
ton’s case, infra, per curiam. 

2 Gibson v. Reid (Hoselaw), 1794, M. 
15,869. 

3 Hay Newton v. Hay Newton, 18 July 
1867, 5 M. 1056; affd. May 9, 1870, 8 
M. (H.L.) 67. The proposition stated 
in the text is, of course, equally applicable 
to children’s provisions, and it was so 
applied in the case. 

4 Edmonstone v. Edmonstone, 1706, M. 
3219, 

5 Boyack v. Foreman’s Trs., 4 June 
1729, 7 Sh. 704 ; Riddell v. Richardson, 
1637, M. 38212; Foulis v. Foulis, 1721, 
M. 3228 ; Leslie v. Leslie, 1747, M. 3229 ; 
Logan vy. Campbell, 1757, M. 3230. 


5 1 Bell, Com. 7th ed. p. 89, citing 
Shorwood’s Children v. Shorwood, 1669, 
1 Br. Sup. 597. 

7 Lindsay v. Lindsay, 2 Dec. 1819, 
Hume, 156. 

8 M‘Kay v. Robertson, 1725, M. 3224 ; 
Murray v. Borthwick’s Trs., 1797, M. 
8237. 

9 Shaw v. Gray, 1624, M. 3208. The 
plea of deathbed was stated in the case 
of Ewen v. Ewen’s Trs.—a reduction of a 
settlement of personalty,—but the de- 
cision does not seem to have been rested 
on that ground; see the reports in 2 Sh. 
612, N.E. 522, 1 W. & S. 595, 6 Sh. 
479, and 17 Nov. 1830, 4 W. & S. 346. 
See also Harl of Leven v. Montgomery, 
1683, M. 38217, and Cowie v. Brown, 
1707, M. 3220. 
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is, that the heir may have the deed set aside on condition of cmaprer 1x. 
refunding the consideration money.! If the price had been in- Heir’s right of 
vested in heritable securities, and the transaction is a fair one, the ‘ballenge con- 


; 7 : ditional on his 
heir loses nothing, and he may, if he pleases, hold the purchaser refunding the 


to his bargain. If the price is extant in the form of money or eas 
personal estate, the heir will have relief against the executors ; 

but the right of relief would not, as we think, extend to any part 

of the price which had been consumed by the ancestor in the 

course of his ordinary expenditure; for that is not an alienation 

to the prejudice of the heir, but a deterioration of the subject. 

352. It may be suggested for consideration whether the right Whether heir 
of the heir to reduce a sale of land in respect of deathbed is absolute, Nove uatur. 
or is confined to cases where he is in a position to prove lesion aah 
or fraud. On this subject, the dicta of Erskine? and Bell® are , 
unsatisfactory, and their distinctions unsubstantial. But neither 
of these eminent writers asserts that the heir has an absolute 
right to challenge a sale for a fair price ; and the existence of such 
aright has not, so far as we are aware, ever been affirmed by a 
decision of the Court. We therefore feel warranted in stating the 
law to be, that a purchaser can only be dispossessed where the heir 
is able to show unfairness in the transaction. With regard to the 
terms on which reduction is granted, Professor Bell ® distinguishes 
the following cases: (1) If the ancestor has died with the price 
unpaid, a bond granted for it, or bills in his repositories, the heir 
will have his challenge on discharging the price or cancelling the 
bond or bills ; (2) If the purchaser has been favoured to the heir’s 
prejudice, reduction is competent on restitution of what has been 
paid ; (3) Where the purchaser has granted bond or bill to younger 
children, this is an indication of mala fides sufficient to support a 
reduction ; but the heir must repay to the purchaser the sum 
disbursed, or relieve him of the obligations granted to the younger 
children ;° (4) Where the price has been paid to the ancestor, the 
heir, as his representative, must indemnify the purchaser as a con- 
dition of the decree of reduction, and seek his remedy against his 
ancestor’s executors or grantees.’ 

353. The creation of burdens or securities is a virtual aliena- gecurity trans- 
tion, but the heir can always disburden the estate of a security by 2ction.  Heir's 


true remedy is 


paying the debt; and, as a reduction would only be granted on against the 
executors, 


1 Ersk. 3, 8, 97; 1 Bell’s Com. 7th ed. bed,” App. No. 5, 5 Pat. 573; Richard- 


pou son and Riddel v. Sinclair, 1635, M. 3210. 
2 Ersk. 3, 8, 97. 5 Bell’s Com. wt supra. 
3 1 Bell’s Com, 7th ed. p. 88. 6 Richardson and Riddel v. Sinclair, 


4 See, on the subject of reduction of supra. 
sales, the cases of Gilbert, 1608, M. 3290 ; 7 Gillespie v. Gillespie, 18 June 1802, 
Campbell v. Rankin, 1805, M. “Death- Hume, 145. 
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cuaprer 1x. similar terms, it ee not appear that the element of deathbed 
makes any difference in questions between heirs and heritable 
creditors. The true remedy is by an action against the executor 
for repayment of the loan as heritage converted contrary to the 
law of deathbed. In the case of heritable bonds granted 7m lecto in 
security of prior debts, it has been held that the heir has no action 
against the heritable creditor.’ 

Leases how far 354, Leases exceeding the ordinary term of duration are re- 

gos ducible ex capite lecti,2 but where granted in the exercise of a due 
course of administration they are not reducible? Where a 
erassum is taken on deathbed it is challengeable, according to Pro- 
fessor Bell, in so far as the money is given to executors to the pre- 
judice of the heir; but it is apprehended that an action could not 
be maintained against the tenant to the effect of compelling him, 
without restitution of the grassum, to pay the full rent. A sale of 
erowing timber has been sustained as an act of ordinary adminstra- 
tion in a question with the purchasey.® 

Discharges of 355. In a question between heir and executor, the assignation 

heritable seet- of an heritable debt by the ancestor on deathbed is the same in 

ducible. principle as a sale of land; but the rule does not extend to the 
extinction of securities by discharge ; for, according to the judgment 
in an early case, “though one be restrained from conveying an 
heritable debt on deathbed in prejudice of his heir, he may take 
payment thereof on deathbed, and so dissolve the obligation he 
could not transmit on deathbed.” ® 


SECTION III. 
TITLE TO CHALLENGE EX CAPITE LECTI. 


General rule as 356. The rule is, that the title to pursue a reduction belongs to 
ee ele: the heir who, but for the deathbed deed, would be entitled to make 
up a title to the subjects as heir-at-law or of provision. 

Title of the 357. The heir-at-law, whether of line or of conquest, is entitled 
heir-atlaw. to challenge a deathbed deed unless his title is excluded by an 

antecedent disposition.’ And where the nearest apparent heir dies 


1 Shaw v. Gray, 1624, M. 8208 ; Pol- 7 The test of the title to challenge is 
lock v. Fairholm, 1632, M. 3209 ; Darling the possibility of the heir succeeding to 
v. Hay, 1709, M. 3222. the estate if the deed in question were re- 

2 Christison v. Kerr, 1738, M. 3226; duced. Thus, in Grant v. Grant's LD Sen 
Bogle v. Bogle, 1759, M. 8235. 2 Dec. 1859, 22 D. 53, where a father 

* Semple v. Semple, 1 June 1818, F.C. had made up a title as _heir-at-law to his 

41 Bell, Com. 7thed, p. 89. son, and ratified his disposition to a third 

> Maxwell v. Corrie, 1724, M. 3329. party, it was held that a daughter, after- 


8 lies v. Watson, 1712, M. 16,930; wards born, had no title to challenge her 
Broun v. Thomson, 1634, M. 3200. brother’s disposition. 
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without making up a title, the right of challenge passes to the next 
heir,} even though the heir ile in apparency is aliogui succes- 
swrus, and has no interest to challenge. Thus, where a truster left 
his whole estate in the first place to his eldest son, and failing him 
by death in minority, appointed it to be distributed among various 
legatees, and the institute took benefit under the trust and died in 
minority, the truster’s nephew and the next heir was held entitled to 
reduce the settlement ea capite lecti ; but the judges were of opinion 
that, if the intestate had attained majority, his approbation of the 
settlement would have barred reduction at the instance of a remoter 
heir But in special circumstances, where a settlement for dis- 
tribution was expressly ratified by the eldest son and apparent heir 
of the truster, the next heir was held to be barred from reducing 
the settlement ex capite lectis 

358. The heir of provision, whether by tailzie, marriage-con- 
tract, or destination in the investiture,° whether nominated by the 
maker of the deathbed deed,® or by a remoter ancestor, is entitled 
to pursue for reduction on this ground, and that even where the 
person favoured by the deathbed deed is the heir of line;® the 
principle being, that the order of succession, as settled by law or 
deed previous to deathbed, is not to be altered on importunity 
during that period of weakness.’ An heir of provision is not 
required to complete a title by infeftment to qualify himself to 
institute a reduction. The heir-substitute under an imperfect 
entail or deed of simple destination has therefore a good title to 
challenge an alteration of the succession by deed executed on death- 
bed, whether made by the institute under the destination or by a 
prior substitute.? And it is no objection to his title to reduce, that 
the granter of the deathbed deed was expressly authorised to alter 
the destination, for the ground of reduction is not the want of power, 


1 Craig v. Maltmen of Glasgow, 1739, 
M. 3199. 

2 Kennedy v. 
3198. 

3 Irvine v. Tait, 3 June 1808, M. 
“ Deathbed,” App. No. 6; Hedderwick 
v. Campbell, 1740, Elchies, ‘‘ Deathbed,” 
No, 13. 

4 Leith v. Leith, 6 June 1848, 10 D. 
1137. 

5 Hepburn v. Hepburn, 1663, M. 3177; 
Porterfield v. Cant, 1672, M. 8179 ; Howie 
vy. Merry, M. “Writ,” App. No. 3, 17 
March 1806, 5 Pat. 101, and cases cited 
infra. 

6 See Crawford v. Coutts, 14 March 
1806, 5 Pat. 73, where the contention lay 
between the heir-at-law and the heir of 


Arbuthnot, 1722, M. 


provision under a previous deed of the 
deceased, and the title of the latter to sue 
as an heir of provision was admitted to 
be incontestable, the only question being 
as to the effect produced by an express 
revocation of the prior deed. 

7 1 Bell, Com. 7th ed. p. 92. 

8 Porterfield v. Cant, supra; Marquis 
of Clydesdale v. Earl of Dundonald, 1726, 
a 3180. 

9 Cogan v. Lyon, 4 Dec. 1830, 4 W. & 
S. 391; zbid., 28 Jan. 1832, 10 Sh. 267. 
In the first case the pursuer failed because 
he had erroneously described himself as 
heir of provision to the settlor when he 
should have been designed heir of provi- 
sion to the institute, by whom the succes- 
sion was altered on deathbed. 
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Reduction ex 
capite lecti, 
whether com- 
petent toa 
disponee ? 


Title of an 
apparent heir. 
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but the presumed want of capacity or of firmness on the part of 
the granter of the deed. A prior effectual alteration of the settle- 
ment may be pleaded by the disponee under the deathbed deed to 
exclude the title of the heir of the subsisting settlement.’ 

359. No case has been found in which it was held that a person 
claiming as institute, or immediate disponee of the defunct under a 
prior settlement, would not have a title to reduce a subsequent 
deed of settlement executed on deathbed to his prejudice; and 
though there is a general understanding that the remedy is confined 
to proper heirs of provision, the case of Merry v. Howve is a direct 
authority in favour of the title of a disponee.* In one case it was 
observed that the right of challenge in respect of deathbed only 
belongs to heirs whose titles fall to be completed by service ;* a 
definition which would include an heir who is a first taker, but 
who, in respect of his not being named in the deed, but merely 
designed as heir, requires a service to establish his relationship. 
Legatees and beneficiaries under trust-settlements of heritable 
estate have been held to have no claim to the character of heirs of 
provision in a question of title to reduce.® Claimants under 
marriage-contracts are in the same position; but, as they are 
creditors in a question with heirs, they have a remedy by action 
against the heir in his representative character.® 

360. It is said by Professor Bell, on the authority of an early 
case, that the privilege of reduction ex capite lectv is competent to 
an heir-at-law possessing on apparency.’ It has been doubted 
whether this privilege can be exercised by an heir of provision who 
has not made up a title. There does not appear to be any solid 
distinction between the two cases. As a matter of fact, it is 
believed that where the fact of deathbed was notorious, the heir not 
infrequently made up his title by service or entry with the superior, 


1 Pattison v. Dunn's Trs., 9 March 
1866, 4 M. 555, 6 M. (H.L.) 147; and 
see M‘Ewen v. Pattison, 27 March 1865, 
3M. 779. 


and the first taker after him an heir of 
provision. Such an heir would have a 
clear title to reduce a deed of alteration. 
The observations in the text apply to the 


2 Duke of Hamilton v. Douglas, 27 
March 1779, 2 Pat. 449. 

3 Howie v. Merry, 1801, M. ‘“ Writ,” 
App. No. 3; 17 March 1806, 5 Pat. 101. 
The pursuer, who successfully maintained 
his title to set aside the deed, was one of 
two joint disponees under a previous 
settlement of the same person. But see 
Ersk. 3, 8, 98. 

4 Shaw v. Campbell, infra, per Lord 
Medwyn. It need scarcely be observed 
that in the case of a disposition to the 
grantee himself, and other persons named 
in succession, the grantee is the institute, 


case of direct dispositions to heirs, resery- 
ing the granter’s liferent. 

> Shaw v. Campbell’s Exrs., 2 March 
1847, 9 D. 782; and see Morison v. 
Morison, 12 Feb. 1808, Hume, 147. 

5 Maxwell v. Neilson, 1722, M. 3194; 
Campbell v. Campbell, 1738, M. 3195. 

“1 Bell, Com. 7th ed. p. 92, citing 
Graham v. Graham, 1779, M. 3186. 

8 Compare Graham v. Graham, supra, 
where the heir-at-law was also heir of in- 
vestiture, with Zdmonston v. Edmonston, 
1637, M. 16,089. 
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without taking the trouble to cut down the deathbed deed. In a cuaprer rx, 
case where this was done by an heir who was also a trustee under a: 
the deathbed deed, it was held that his act was neither fraudulent 
nor inconsistent with his duty as a trustee! Where a written 
title is necessary, a general service not followed by an entry from 
the superior has been considered insufficient.2 
361. During the lifetime of the heir, and within the period of Heir’s right 
prescription, his right of challenge may be made available to his etic 
creditors either by adjudication or by direct action libelling on their 
right as creditors. “This,” says Professor Bell, “seems to rest on 
the ground that the creditors may competently have a declarator 
that their debts should have free course to attach the estate 
unobstructed by the deathbed deed.”* The husband of an heiress 
cannot institute a reduction ex capite lecti in her name without her 
consent.4 The donatory of the Crown has a title to insist in an 
action of reduction on this ground.’ The right of an heir duly 
entered passes to his representatives,® but that of an apparent heir 
of course dies with him, if it is not made effectual in his lifetime. 
362, An heir may elect to ratify a deathbed deed, and having Ratification by 

done so, he has exercised his option, and there is no longer any {Horas a” 
right of challenge capable of being attached by creditors or trans- 17.4 question 

. ; . > ; with creditors. 
mitted to heirs.’ This, of course, is stated on the assumption that 
the ratification has been made in good faith ; for if the heir should 
gratuitously ratify a deed to his prejudice while in a state of in- 
solvency, his creditors may have the transaction set aside under the 
powers of the Statute 1621, cap. 18; or, if the person favoured 
by the deathbed deed be a creditor of the heir, and the effect of the 
ratification is to constitute a preference in his favour, reduction 
will be competent under the Act 1696, cap. 5, or at common law. 
Ratification may either be by express deed or by tacit homologa- 
tion.8 In the former case, the construction of the deed is fur the 
Court,® in the latter the question is one of evidence, which may be 


Other titles. 


left to a jury.® 


1 Thain v. Thain, 1891, 18 R. 1196. 

2 1 Bell, Com. 7th ed. p, 92. 

3 Com. ut supra; Ersk. 2, 12, 6, and 
83, 8, 100; Balmerino’s Crs. v. Lady 
Couper, 1669, M. 3203. 

4 Greenhill v. Aitken, 15 Feb. 1826, 4 
Sh. N.E. 478 ; Aitkens v. Orr, 1802, M. 
16,140. The privilege, therefore, does 
not fall under the jus marit?, but is 
analogous to the case of electing between 
legal and conventional provisions, where 
the wife is held to have a personal right 
of choice, preferable to that of her hus- 
band or his creditors; see ZLowson v. 


Young, 15 July 1854, 16 D. 1098; and 


Mere lapse of time, even to the extent of seventeen 


Stevenson v. Hamilton, 7 Dec. 1838, 1 
1DY, alist 

5 Brock v. Cochrane, 2 Feb. 1809, F.C. 

6 See Smith v. Shields, 18 Feb. 1830, 
8 Sh. 553. 

7 Leith v. Leith, 6 June 1848, 10 D. 
1137. 

8 Under the Act 1621, cap. 18, the 
testator’s creditors will also have a remedy 
against deeds prejudicial to their just 
rights ; Lindsay’s Crs., 1714, M. 3204. 

9 Richardson v. Richardson, 8 March 
1848, 10 D. 872; Murray v. Murray’s 
Trs., 21 Jan. 1826, 4 Sh. 3874, N.E. 377. 
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CHAPTER IX. years,! or, as in another case, twenty years, is not conclusive on 
the question of homologation. A deed executed on deathbed may 
be ratified at the time, but the signature of the heir as witness does 
not import approbation of the contents. Homologation will not 
easily be inferred where the heir was ignorant of his legal rights, 
and any unfair practice or dissimulation on the part of those 
interested in obtaining a ratification of a deathbed deed will usually 
be fatal to the transaction. A deed of ratification executed on 
deathbed was held not to be challengable on that ground.® As the 
effect of reducing a deed of settlement ex capite lecti is to defeat the 
intention of the testator in all cases where actual incapacity is not 
proved, the law of approbate and reprobate is applicable. The 
heir is held to repudiate the settlement if he brings it under reduc- 
tion on this head, and consequently he is barred from claiming any 
interest in the moveable estate under its provisions.® 


SECTION IV. 
EXCLUSION OF THE HEIR’S TITLE AND EFFECT OF REVOCATION. 


363. (1.) It has been seen that a settlement executed on death- 
bed may be ratified or homologated by the heir after the ancestor's 
death.? It has been settled by a series of judicial decisions that 
the privilege of reduction on the head of deathbed cannot be 
renounced in the ancestor’s lifetime. “ The heir,” says Mr. Erskine, 
“can by no antecedent general writing renounce his right of reduc- 
tion, and thereby give validity to all dispositions that may be after- 
wards granted in lecto to his hurt ; for few heirs, for fear of being 
disinherited, would dare refuse to sign such renunciations.”® But, 
in the opinion of the same author, and of Mr. Bell, the heir’s assent 
to a particular deed, if fairly obtained, bars his right of challenge 
in the event of the granter dying within the sixty days;! and in 


Privilege of re- 
duction cannot 
be renounced 
in the ances- 
tor’s lifetime, 


1 Brodie v. Brodie, 6 July 1827, 5 Sh. 
835. 
2 Gardner v. Gardner, 3 Dec. 1880, 9 


6 Loudon v. Loudon, 1811, 1 Sandford 
on Heritable Succession, p. 145; Ladies 
EL. and M. Ker v. Duke of Roxburgh’s 


Sh. 138. On the point of bona Jide posses- 
sion see Moir v. Mudie, 16 June 1826, 4 
Sh. 725, N.E. 731. 

3 Ersk. 8, 3, 48; Dallas v. Paul, 1704, 
M. 5677. 

4 See Murray v. Murray’s Trs., 21 
Jan. 1826, 4 Sh. 374, N.E. 377. 

° Cleugh v. Leslie, 1744, M. 3182. The 
effect of this decision is misapprehended 
by Bell, 1 Com. 7th ed. p. 93. The 
report states that “the Lords assvilzied 
from the reduction.” 


Trs., 23 Nov. 1815, Hume, 25; 5 May 
1819, 1 Bligh, 1. 

7 Supra, § 357. 

8 Inglis v. Hanwilion, 1733, M. 3327, 
Elch. ** Deathbed,” No.1; Reid v. Camp- 
bell, 1728, M. 3327; lieeing v. Irving, 
1744, M. 3332; Murray v. Murray’s T’rs., 
21 Jan. 1826, 4 Sh. 874, N.E. 377. 

® Ersk. 3, 8, 99. 

° Ersk. ut supra ; 
ed. pp. 90-91. 


1 Bell, Com. 7th 
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the absence of any adverse authority, their opinions would probably cHarrer 1x. 
be held to fix the law. ee 
364. (2.) Dispositions granted in the exercise of a power of dis- Deeds in the 
posal given by a proprietor to a person who is not the absolute pro- Sawer of dis. 
prietor of the estate are not subject to the operation of the law of nec 
deathbed. The law of deathbed contemplates the protection of the ca npte Leoth 
hetr of the granter against deeds granted to his prejudice ; but, in 
the case supposed, the granter is not the proprietor, and his heir 
would take nothing by the reduction of the deathbed deed. Where, 
therefore, estate is given to one person in liferent and to another 
in fee, subject to a power of disposal on the part of the liferenter, 
the exercise of that power is not challengeable ex capite lecti2 
And if a proprietor convey his estate to his son in his lifetime, 
reserving his own liferent, together with a power to burden or dis- 
pose,’ or settle his estate in strict entail, reserving only a liferent 
and power to burden,* the exercise of such reserved powers, by 
granting provisions to younger children, is not liable to challenge 
under the law of deathbed. The distinction is obvious between 
such cases and the attempted reservation of a power to dispose 
etiam wm articulo mortis by a person who retains the fee of his 
estates, or such powers as the law holds to be equivalent to a fee. 
It is an inflexible rule that a proprietor cannot, by direct reserva- 
tion of a power, obtain the capacity of disposing of his estate on 
deathbed. ‘This rule applies even to the case of a proprietor who 
has divested himself of some of the powers of a fiar by executing 
and recording a deed of entail of his estates; and in such a case, 
where the entailer was constituted the institute or disponee under 
the deed of entail, and subsequently on deathbed granted to his 
widow and younger children certain provisions, being in the exer- 
cise of the powers of the entail, those provisions were held to be 
reducible at the instance of the heir of entail.® 
365. (3.) The revocation of a voluntary settlement is not chal- Deeds of revo- 
lengeable under the law of deathbed.® The reason is, that a mere CAVED DOD Ee 


ducible : effect 
3 Pringle v. Pringle, 29 Jan. 1767, 2 of this rule, 
Pat. 130, reversing M. 3287. 
4 Forbes v. Forbes, 29 Jan. 1756, 2 
Pat. 8, reversing M. 3281 ; cited, along 
with the case of Pringle, by the Lord 


1 In the case of Murray v. Murray, 
supra, the Court reduced a ratification of 
a deathbed deed under which the heir was 
to receive £400 in place of £10,000; but 
the judgment was rested on the unfair- 


ness of the transaction, and the pursuer’s 
ignorance of his legal rights at the time 
of entering into it. See on this point 
Murray v. Kinloch, 29 Mar. 1739, 1 Cr. 
St. & Pat. 245. 

2 Somervell v. Geddie, 1743, Elchies, 
“ Deathbed,” No. 16; Morris v. Ten- 
nant, 7 June 1853, 15 D. 716 ; 6 July 
1855, 18 D. (Ap. Ca.), 42; 27 Jur. 546. 


President in Morzis v. Tennant. 

> Hay Newton v. Hay Newton, 18 July 
1867, 5 Macph. 1056; affirmed 9 May 
1870, 8 M. (H.L.) 67 

6 Ersk. 3, 8, 98; Coutts v. Crawford, 
14 March 1806, 5 Pat. 73; Mudie v. 
Moir, 1 March 1824, 2 Sh. (Ap. Ca.), 9; 
Whitelaw v. Lang, cited in a note to 
Mudie’s case, p. 138; Millar v. Marsh, 
mfr. 
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_revocation in its direct operation ! is not prejudicial to the rights of 
~an heir, whether of line or of provision, while in some cases it may 
operate in his favour, by displacing the deed or deeds which 
excluded him from the succession. The rule is illustrated by the 
case of Miller v. Marsh? where an entailer was held entitled by a 
deed executed on deathbed to convert a tailzied succession into a 
simple destination, by merely revoking the restraining clauses of 
the deed of entail. The effect of this proceeding was to raise the 
interest of the institute to a fee-simple estate, and to reduce that of 
the heirs-substitute from a vested interest to a mere expectancy ; 
yet, as the object was accomplished by revocation, the heir was held 
to have no title to reduce. In this case the revocation was made 
under a reserved power; but it would seem that when a deed is in 
its nature revocable, the non-reservation of a power to revoke 
would not affect the granter’s right of revocation upon deathbed. 
366. (4.) A deed of alteration, or codicil to a settlement, if it is 
anything more than a simple revocation, total or partial, of the pro- 
visions of the settlement, is to the extent of the alteration a new 
disposition. By the law of deathbed, the dispositions contained in 
a deed of alteration or new settlement are hable to reduction at the 
instance of the heir of provision of the previous settlement in liege 
poustie ; or, if there be no heir of provision, then at the instance of 
the heir-at-law. But here it is necessary to distinguish the case of 
a settlement in favour of heirs of provision not alioqua successwrus 
from that of a disposition to the heir-at-law. For, by an extension 
of the rule already noticed in relation to deeds executed under 
powers, the doctrine has been recognised that, in the case of a 
settlement in favour of a stranger, the reservation of a power to 
alter or revoke on deathbed is effectual as a condition of the grant ; 
so that its exercise cannot be challenged by the disponee or heir of 
provision. And it would seem that such reserved powers may be 


1 That it may be indirectly prejudicial 
to the interests of the heir of line is 
sufficiently obvious, ¢.g., where under the 
revoked deed he is entitled to the succes- 
sion, and the effect of the deed of revoca- 
tion is to revive a previously executed 
deed in favour of a stranger. The case 
of Millar v. Marsh, infra, is an example 


Crawford v. Coutts:—“It is admitted 
that if a valid liege poustie deed existed 
at the death of the granter, the deathbed 
deed would also be good. It is to be 
observed, however, that this licge poustie 
deed must be in favour of a stranger, and 
not in favour of the heir alioqui succes- 
surus. A deed in his favour would be 


of a deed of revocation operating indirectly 
to the prejudice of the heir of provision. 

2 Millar v. Marsh, 15 D. 823 ; 22 May 
1855, 2 Macq. 284. 

3 Ersk. 8, 8, 98 ; 1 Bell, Com. 7th ed. 
p- 90; Lavingstone y. Menzies, 1705, M. 
3261. In addition to these authorities, 
we cite the observations on this point in 
Lord Eldon’s instructive judgment in 


held to be an evasion of the law, and not 
effectual. This is obvious in principle ; 
the stranger disponee is bound to hold 
good any power reserved against him ; if 
such power be duly executed, he cannot 
complain ” (5 Pat. 95). See Lord Presi- 
dent Campbell’s opinion to the same 
effect, reported 5 Pat. 74-75. 
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exercised upon deathbed though the words etiam in articulo mortis 
are not used, provided there is no limitation of time expressed in 
the power! But in the case of a settlement in favour of an heir- 
at-law, as his right is not derived from the disposition in his favour, 
neither is it controlled by the conditions of the settlement. The 
most positive reservation of a power to burden or dispone etiam in 
articulo mortis in a disposition to the heir, is wholly inoperative 
as regards the heir’s right of challenge, and is of no effect in vali- 
dating any subsequent deathbed deed.? 

367. Nor isit possible to give validity by anticipation to a deed 
to be executed in articulo mortis by conveying the estate to trustees 
in liege poustie, leaving the purposes to be declared in the deathbed 
deed. A conveyance for purposes undeclared is truly a resulting 
trust for the heir-at-law ; and such a settlement is in legal effect 
precisely the same as one in favour of the heir-at-law, with a re- 
served power of alteration.2 The same principle governs the deci- 
sions of those cases in which it has been unsuccessfully attempted 
to retain the power of disposal on deathbed by executing a deed 
blank in the name of the disponee, and filling it up upon deathbed. 
The principle of resulting trust requires that the name of the heir- 
at-law should be read into the blank. And where in a trust-settle- 
ment in favour of a stranger, with reserved powers of alteration, the 
trust lapses through the predecease of the beneficiary, a resulting 
interest accrues to the heir-at-law, which cannot be defeated by 
deed or codicil executed upon deathbed.® 


1 Ersk. ut supra; Buchanan v. Buch- 
anan, 1758, M. 3285; per Lord Justice- 
Clerk Hope in Shaw v. Campbell’s Exrs., 
9 D. 787. But a general power of alter- 
ing the succession given to a disponee 


3 Wauchope v. Ladies E. and M. Ker, 
21 Feb. 1812, 5 Pat. 559. Here the resi- 
due was directed to be held in trust for 
such persons as the truster should appoint ; 
and the appointment, having been made 


does not imply that the alteration may be 
made upon deathbed ; Pattison v. Dunn’s 
Trs., 9 Mar. 1866, 4 Macph. 555. Lord 
Justice-Clerk Inglis was of opinion that 
such a power might have been effectually 
given by means of a condition,—7.e., by 
providing that the substitution contained 
in the original settlement should not take 
effect if the institute conveyed the estate 
in lecto, But, guere, would not this let 
in the institute’s heir-at-law ? 

2 Hepburn v. Hepburn, 1663, M. 3177 ; 
Davidson v. Davidson, 1687, M. 3255 ; 
Bertram vy. Vere, 1706, M. 3258. In D. 
of Hamilton v. Douglas, 2 Pat. 449, a 
challenge at the instance of an heir of pro- 
vision under a prior deed was held incom- 
petent, in respect that the deed challenged 
was granted in pursuance of a reserved 
power. 


on deathbed, was held ineffectual. Zr- 
skine v. Erskine’s Trs., 3 Dec. 1840, 13 
D, 223. In this case the purposes relat- 
ing to the disposal of the truster’s heri- 
table estate were recalled by a codicil 
executed in liege poustie, thus letting in 
the heir’s resulting interest ; and a subse- 
quent codicil, directing a distribution of 
the heritage, was reduced on the head of 
deathbed. 

4 Pennycook vy. Thomson, 1687, M. 
3248 ; Birnies v. Laird of Polmats, 1678, 
M. 3242, 3 Br. Sup. 325. 

5 Olyne v. Clyne’s Trs., 12 May 1837, 
15 Sh. 911; 18 Mar. 1839, M‘L. & Rob. 
72. It will be observed that the objec- 
tion to trusts for uses and purposes to be 
afterwards declared, only arises in the 
event of the subsequent explanatory deed 
or will being liable to objection on the 
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368. (5.) We now see that it is possible to give validity by 
anticipation to a deathbed deed of appointment, and that this may 
be accomplished by executing a settlement in liege poustie, con- 
taining a power to appoint at any time, with a destination-over to 
beneficiaries other than the heir in default of appointment. Such 
beneficiaries, not being proper heirs of provision, would not have 
a title to reduce a deed of alteration subsequently executed. But 
their interest might be pleaded by the deathbed disponee as being 
a preferable right to that of the heir-at-law, and therefore sufficient 
to exclude him. The effect of this is best seen in examples. In 
the case of Ker v. Lady Essex Ker’s Trustees, a testatrix, by deed 
executed in liege poustie, conveyed her heritable estate to trustees, 
with directions to sell and to pay legacies, &c., and finally to pay 
over the residue to such persons as she would direct by any writing 
under her hand, and in default of such writing, to pay over the 
residue to her next of kin, according to the law of England; and 
she thereafter, upon deathbed, executed a memorandum of direc- 
tions to trustees disposing of the residue of her said estate. Ona 
challenge of this instrument at the instance of the heir-at-law, it 
was held that, as the reduction of the memorandum of directions 
ex capite lecti would occasion the default in the event of which 
the property was to go to the next of kin, the heir was barred, by 
want of interest, from maintaining the challenge? If the reduction 
would not benefit the heir, but would only have the effect of setting 
up a different deed in favour of parties other than the heir, then 
the heir has neither title nor interest to insist in the challenge.® 

369. (6.) The unconditional revocation in express words of a 
previously executed testamentary disposition has the effect of 
reviving the right of the heir, and with it the power of challenging 
deeds executed on deathbed to his prejudice. And where such a 


ground of deathbed. Where both deeds 
have been executed in liege poustie, they 
will be construed as one settlement ; 
Willock v. Auchterlony, 3 Pat. 659; 
Brack v. Hogg, 6 Sh. 118. 

1 Ker v. Lady Essea Ker’s Trs., 1 Oct. 
1831, 5 W. & 8, 718. The case is pre- 
viously reported in 3 Sh. 530, N.E. 367; 
7 Sh. 454; and 8 Sh. 694. 

2 The rule has been applied even in 
cases where the first executed settlement 
did not expressly contemplate and pro- 
vide for the case of the failure of a sub- 
sequent attempt to alter its provisions. 
See the cases of D. of Roxburghe v. 
Wauchope and Stewart v. Neilson, infra ; 
#. of Strathmore v. Strathmore’s Trs., 


23 Mar, 1831,5 W. & 8. 170, affirming 
8 Sh. 530. 

8 Barstow v. Black and Ors., 1868, 
6 M.147. The case of Willie v. M‘ Bride 
goes somewhat beyond the reason of this 
rule, for it was there held sufficient to 
bar the heir’s title, that the prior instru- 
ment (although not excluding him) cut 
down his interest to a liferent, 18 R. 
223. Compare Gray v. Cray, 1872, 10 
M. 854. 

4 1 Bell’s Com., 7th ed. p. 91; Find- 
lay v. Birkmire, 1779, M, 3188 ; Stewart 
v. Neilson, 3 Feb. 1860, 22 D. 646; 
Erskine v. Erskine’s Trs., 3 Dec. 1850, 
13 D, 223, 
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revocation is combined with a new disposition of the estate, but craprEr rx. 
the revocation is not expressly made conditional on the sub- 
sistence of the new disposition, the same effect follows,—tiie revo- 

cation is effectual; and the heir, being no longer excluded by a 
subsisting disposition, is entitled to avail himself of his right of 
challenge ex capite lecti to cut down the new disposition.2 This 

result has been held to follow even where there is substantial 
identity between the provisions of the revoked and the revoking 
settlements.? But where the revocation, whether in the same or 

in a separate deed, is expressed to be conditional, and the pre- 

viously executed disposition is declared to be effectual in the event 

of the new disposition proving ineffectual, the heir will be debarred 

of his challenge.‘ 

370. It has been seen that in certain cases the interest of the Effect of new 
grantee under a disposition executed in liege poustie is sufficient to oe 
bar the heir’s right of challenge, such disposition not being expressly ously executed 

: S ent is 
revoked by a subsequently executed will or disposition. It may not expressly 
now be added that the implied revocation of a disposition made in “~” on 
liege poustie, which results from the execution of a subsequent in- 
consistent disposition on deathbed, does not operate in favour of 
the heir. Implied revocation, which arises from the necessity of 
reconciling the provisions of two inconsistent dispositions, is 
admitted only when the subsequent disposition is effectual, and not 
where it is liable to the objection of deathbed. Where, therefore, a 
testator leaves the revocation of a previously executed settlement to 
be effected by legal implication, he is considered to have virtually 
declared that the subsistence of the second disposition shall be a con- 
dition of the revocation of the first. In such a case, it is obvious 
that the heir cannot qualify an interest to set aside the deathbed dis- 


position.> When the heir is himself a beneficiary under the /iege Where heir is 
poustie disposition, it might be supposed that his title to reduce was #002 ber 


not excluded by it, but was rather confirmed. But here the law of 


vision fall into residue ? 


1 Crawford v. Coutts, 1795, M. 14,958, 
as reversed by Lords Rosslyn, Thurlow, 
and Eldon, 14 March 1806, 5 Pat. 73; 
Battley v. Small, 2 Feb. 1815, F.C. ; Moir 
v. Mudie, 2 March 1820, F.C., 1 March 
1824, 2 Sh. App. Ca. 9. 

2 The later cases of Leith v. Leith, 19 
June 1863, 1 M. 949, and Cameron v. 
West’s Trs., 2 Feb. 1864, 2 M. 584, 
raise the interesting question, Whether 
the heir can found upon a revocation of 
an heritable provision for the purpose of 
challenging a new settlement of the 
estate, if the effect of a simple revocation 
would be to make the subject of the pro- 


Upon principle 
it would seem that the interest of the 
residuary legatees is sufficient, in such a 
case, to exclude the heir, 

3 Anderson v. Fleming, 17 May 1833, 11 
Sh. 612. 

4 Lawrie y. Lawrie’s Trs., 22 Jan. 
1830, 8Sh. 379 ; per Lord Eldon in Craw- 
ford vy. Coutts, 5 Pat. 96; 1 Bell’s Com. 
7th ed. p. 91. 


5 Ker vy. Lady Essex Ker’s Trs., supra ; 


Rowan v. Alexander, 1775, 5 Br. Sup. 423, 


Hailes, 659 ; Duke of Roxburgh v. Wau- 


chope, 13 Dec. 1816, F.C., 25 May 1820, 
6 Pat, 548. 
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approbate and reprobate interposes its regulating function for the 
protection of the ultimate intention of the testator, and declares 
that the deathbed disposition, though reducible as a conveyance, is 
effectual as a will. If, therefore, the heir insists for reduction of 
the deathbed conveyance, he shall have his decree, but only on the 
condition of surrendering to the uses of the will the provisions in 
his favour which are contained in the liege poustie disposition.' 
371. (7.) The cancellation or physical destruction of a deed of 
provision executed in liege poustie, is equivalent to express revo- 
cation in relation to the rights of the heir, because a deed which is 
non-existent cannot be held to create an interest adverse to the 
heir’s title to reduce a subsequent deathbed deed. But in a case 
where the prior deed had been cancelled without the granter’s 
authority, and its provisions were so far similar to those of the 
subsequent deathbed deed that the two instruments were capable of 
standing together, the Court admitted the cancelled instrument in 
support of the other, and the House of Lords affirmed the decision.? 
372. The cancellation or destruction of a deed of revocation is 
understood to have the effect of reviving the instrument which 
the cancelled deed purports to revoke. In this respect the effect 
of cancellation differs materially from that of a written revocation. 
The case of Ker v. Hrskine® is an authority for the proposition, 
that where a settlement of heritable estate has been effectually 
revoked, even by a testamentary deed, a second deed of revocation, 
revoking the first, will not, if executed on deathbed, have the effect 
of reviving the settlement, so as to rear up a title preferable to 
that of the heir-at-law. Apparently the settlement is held as 
executed of the date of the deathbed deed by which it is revived, as 
a memorandum incorporated by reference in a will is held to be 
inserted in, and to bear the date and attestation of the incorporat- 
ing instrument. “ A deathbed deed,” it was observed, “ can operate 
no effectual conveyance of heritable property, or exclude the heir- 
at-law, unless he stands already effectually excluded by an existing 
settlement. The testator revoking his revocation, with the view of 
reviving an extinguished deed, cannot make it operative to the 
prejudice of the heir who had been excluded by the extinguished 
deed.”* But by the physical destruction or cancellation animo et 


Jacto of a deed or revocation, everything thereby revoked will be as 


effectually revived as if the revocation had never been executed. 


1 Black v. Watson, 9 Feb. 1841, 3 D. ° Ker v. Erskine, 16 Jan. 1851, 13 D. 
522. 492, 
* Mure v. Mure, 1 June 1813, F.C. ; 413 D. 405, per Lord President Boyle. 


9 June 1818, 6 Pat, 399. 


THE LAW OF DEATHBED. 193 


The deed of revocation being in the case supposed undelivered, can cHaprer 1x. 
only become operative by being found in the maker’s repositories 
at his death. If it has by the will of the maker ceased to exist 
in the form of a perfect and authenticated deed, it is of no more 
efficacy than a draft, nor can it be held to offer any impediment to 
the reception of the deeds which it purports to revoke as of their 
proper dates.? 


1 See Howden v. Howden, 8 July 1815, F.C. 
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373. The general rule in relation to the distinction of Heritable 
and Moveable Succession is that which is pointed out by the legal 
character or quality of the estate: heritable estate descends to the 
heir; moveable estate to the executors. Estate may, however, in 
certain circumstances, descend to the heir, or to the executors, in 
a character different from that which naturally belongs to it. The 
topics to be treated under this chapter may be divided as follows : 
Jirst, succession in relation to corporeal subjects ; second, succession 
in incorporeal rights ; third, conversion under uncompleted contracts 
of sale; and fourth, rights of heirs and executors in relation to 
termly payments at common law and under the Apportionment 
Acts. 


SECTION I. 
CoORPOREAL SUBJECTS, WHETHER HERITABLE OR MOVEABLE. 


374. In relation to corporeal subjects, the distinction of heri- 
table and moveable in the law of Scotland corresponds substantially 
with the distinction of moveable and immoveable of the Civil Law 
and of general jurisprudence. With respect to what are included 
under the comprehensive term of “fixtures,” two general rules 
have been established—(1) Whatever is fixed to the freehold of 
land becomes part of the freehold or the inheritance ; (2) What: 
ever once becomes part of the inheritance cannot be severed by a 
limited owner, whether he be owner for life or for years, without 
the commission of that which in the law of England is called 
waste, and which, according to the law of England and Scotland, is 
an offence which can be restrained. (3) To the first rule there is 
no exception, but to the second rule, as to the irremoveability of 
things fixed to the inheritance, an exception has been established 
in favour of the fixtures which have been attached to the inheri- 
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tance for the purposes of trade, and perhaps in a minor degree for cnaprer x. 


the purpose of agriculture. (4) To the complete elucidation of 
this subject it is necessary to introduce an additional proposition, 

which is, that where the question whether fixtures are included 
arises under a sale, contract, or testamentary writing, the primary 
question is, whether according to the agreement of parties, or, as 
the case may be, in the intention of the testator, the fixtures were 
included in the grant. In this question the fact of physical 
annexation is an element which may or may not be conclusive, 
according to the conditions of the case. Thus in Tod’s Trustees v. 
Finlay? a husband by contract of marriage made a gift to his 
wife of the household furniture (followed by an enumeration of 
things) “and other plenishing and effects, including heirship move- 
ables, carriage and carriage horses, and other effects now belonging or 
that may be hereafter acquired by him, in so far as the same may 
form part of, or be situated, or used at, in, or in any way connected 
with his ordinary or principal residence and establishment.” In the 
garden and ground pertaining to the granter’s country residence he 
had erected (1) a conservatory and greenhouses; (2) extensive wire 
fences of an ornamental character; and (3) an observatory, con- 
taining a telescope and fitted with a revolving dome. It was held 
that none of those things passed, because the clause in the contract 
was an assignation of a limited character and for a limited purpose, 
and “related solely to effects intended for domestic use and enjoy- 
ment, whether in the way of utility or of ornament,” their 
character as heritable and moveable being immaterial. But again, 
in Cochrane v. Stevenson, where the question was what was included 
in a contract of sale of a country house, it was held that pictures 
fitted as panels into the wainscot of a dining-room, and capable of 
being removed without injury to the immoveable subject, were not 
claimable by the purchaser, the case being treated as a mixed 
question of fact and of intention to convey.* 


375. Returning to the main question, the question of the right Rules apply 


to fixtures has been simplified by the decision of the House of 


to leasehold 
as well as to 


Lords in Brand’s case, and the observations of Lords Cairns and pee in 


Selborne will hereafter be referred to as establishing a clear ground 
of judgment applicable to such cases. It had been established by 
the older case of Fisher v. Dixon,t that in a question between the 
heirs and executors of a proprietor, moveables annexed to the soil, 


1 Abridged from Lord Cairns’ speech 3 Cochrane v. Stevenson, 1891, 18 Re 
in Brand’s Trs. v. Brand, 3 R. (H.L.) at 1208, where also the views of the writer 
p. 20. See, amongst the older cases, on this subject are more fully developed. 


Hislop v. Hislop, 18 Jan, 1811, F.C.; Nisbet v. Mitchell-Innes, 1880, 7 R. 575 5 

Niven v. Pitcairn, 1823, 2 Sh. 270,N.E. MM‘ Knight v. Irving, 1805, Hume, 412. 

239. 4 Fisher v. Dixon, 1845, 6 Bell’s App. 
2 Tod's Trs. v, Finlay, 1872, 10 M. 286. 

422, see p. 426. 
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cuarrer x. such as the pumping engines and railways of a coal mine, became 
heritable by annexation. In Brand’s case this principle was shown 
to be applicable to the determination of the rights of the heirs and 
executors of a mineral tenant by whom the machinery and fixtures 
had been annexed to the estate, and it was pointed out that so 
long as the estate of the tenant under the lease continued, there 
was no more reason for regarding his interest in the fixtures as 
separate from his interest in the soil than if he were owner in fee- 
simple. Nor does it make any difference that, as against the 
landlord, who is the owner in fee-simple subject to the lease, the 
lessee, who has during the term placed upon the subject fixtures 
severable without damage to the landlord, has the same right of 
severing and removing those fixtures which an owner in fee-simple 
during his lifetime would have had." 
What amounts 376, For the purposes of a work on the law of succession, it is 
to physical only necessary to consider the decisions on this subject which bear 
on the question of what constitutes physical annexation, observing 
that, if the moveable be affixed to the heritable subject so that it 
cannot be severed without injury to the subject, it is to be con- 
sidered as annexed without reference to intention; but that if the 
moveable can be severed without injury to the heritable subject, 
we are at liberty to consider whether it was affixed or annexed 
animo et facto, or was only attached for the purpose of retaining 
the moveable in the place assigned to it as part of the moveable 
equipment of the house or building in which it was used. Lord 
Moncreiff has distinguished the cases where the heir may claim 
the imperfectly annexed subject, as thus: “ Where a certain 
amount of fixture coincides with any of the following elements— 
(1) Where the article is essential or material to the enjoyment of 
the fruits or the use of the heritable subject; (2) If there be a 
special adaptation in the construction of the article to the uses or 
improvement of the heritable property to which it is attached 
which it would not possess if placed elsewhere; or (3) express 
declaration by the owner of an intention that the article should be 
annexed to the real estate.” 
Things which 377. The cases of the fruits and produce of lands, and buildings 
are moveabie , and artificial constructions upon lands, do not in general present any 
sua natura. difficulty, except in questions between landlord and tenant, which 
belong to Lord Cairns’ second general rule, and the exception to it. 
In consequence of the decision in Brand’s case, such cases have 
been omitted as being more likely to mislead than to assist in the 


1 Per Lord Selborne, 3 R. (H.L.) 28. 2 Douall v. Miln, 1874, 1 R. 1180, 
See opinion of Lord Pr. Inglis in Wattv. 1182. See the English case, D'Eyncourt 
Reid, 1890, 17 R. 519. v. Gregory, L.R. 3 Equity 382. 
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solution of questions between heirs and executors. In relation to omaprer x. 


the products of heritable property, the general rule is, that trees 
and natural fruits, before separation from the soil, are regarded as 
pertinents of the estate, and are therefore heritable. But in rela- 
tion to the produce of agriculture the rule is different. Industrial 
fruits, which are the joint product of the natural powers of the soil 
and of the skill and capital of the agriculturist, are regarded as 
manufactures, and are moveable as to succession! Growing crops 
therefore belong to the executor of the tenant, and not to the heir? 
Trees, although the product of industrial cultivation, are deemed 
partes solr, and descend to the heir, because, from the lengthened 
period requisite for the growth of plantations, they are regarded as 
meliorations made for the benefit of the estate.? Trees of course 
become moveable when cut down and severed from the heritable 
estate ; and where a proprietor, entitled to cut timber, had sold a 
growing plantation, but died before the whole was cut down, it was 
held that the price of the part cut down belonged to his executors.‘ 
And it would seem that shrubs and other perennial plants growing 
in a nursery ground for sale are to be regarded as moveable in a 
question between heir and executor, in respect of their being a 
subject of commerce.> Subjects which are partes soli, as stones and 
minerals, become moveable by severance. With regard to subjects 
not attached to the soil, they fall universally to the executor, 
irrespective of the consideration whether they are held by the 
title of possession, or, as in the case of ships, by a written title. 


Building materials collected for the purpose of being incorporated Effect of acces- 
. : . +7 S . 
with an heritable subject would appear not to become heritable until Grasihouser, 


the materials have become physically annexed.” A subject whic 
is moveable swa natura may become heritable destinatione, a 
principle which is illustrated by the case of Malloch v. M'Lean§ 
where money set apart to complete a house according to plans 
approved by the deceased owner was held to be heritable in a 
question as to legitim.®? Where the establishment and stock in 

1 Stair, 2, 1,2; Ersk. 2,2,4; 2 Bell’s be well founded. See 2 Bell’s Com. p. 


Com. 7th ed. p. 2, and cases there cited 3; Lees v. Wilson, Hume, 191 ; Watt v. 
in note (4). Reid, 17 R. 519. 


2 [bid. 

3 Ersk. ut supra. 

4 Stewart v. Stewart's Ears., 1761, M. 
5436. 

5 See Begbie v. Boyd, 15 Dec. 1837, 
16 Sh. 232; Gordon vy. Gordon, 1806, 
Hume, 188. Dunghills, in questions be- 
tween landlord and tenant, are moveable, 
and the suggestion of Professor Bell, that 
they should be regarded as heritable in 
relation to succession, does not appear to 


6 Lady Mary Bruce v. Erskine, 1707, 
M. 14,092; Stewart v. Stewart, 1761, M. 
5436; Paul v. Cuthbertson, 3 July 1840, 
2 D. 1286; Anderson v. Ford, 16 July 
1844, 6 D. 1815. 

7 Stewart v. Watson's Hospital, 7 Jan. 
1862, 24 D. 256. 

8 Malloch v. M‘Lean, 29 Jan. 1867, 5 
M. 335. 

9 In Hislop v. Hislop, 18 Jan. 1811, 
F.C., a large telescope, solidly fixed in a 


h machinery, 


198 


CHAPTER X. 


Moveable sub- 
jects rendered 
heritable by 
destination. 


Heirship 
moveables. 


RIGHTS OF THE HEIR AND 


trade of a going business is sold as a going concern, and the price 
of the moveable stock is thus enhanced by its association with the 
sale of the heritable subjects, the executors are not entitled in the 
division of the price to an allowance in name of goodwill. 

378. By express destination a moveable subject may be rendered 
heritable in a question of succession. Thus, jewels, arms, and 
pictures? or even books and furniture,’ may be included in an 
entail, or made the subject of an heritable destination. And 
although such subjects are not protected from the diligence of 
creditors by force of the statute concerning tailzies,* it may reason- 
ably be maintained that such destinations would be binding inter 
heredes where the subject was of the nature of an heirloom, or 
where, from its situation and use, it admitted of being made an 
accessory to the heritable estate. By tacit and implied destina- 
tion, materials deposited for the purposes of a structure in the 
course of erection, or pertaining to a building accidentally thrown 
down, are heritable in relation to succession ;° but this principle is 
not extended to the determination of questions of contract,® nor, as 
it should seem, to questions in relation to the use of diligence.’ 

379. Heirship moveables are heritable by an implied destina- 
tion, resulting from the rule of law that the heir is entitled to the 
best of certain kinds of moveable goods belonging to his pre- 
decessor. It would appear that articles falling within the proper 
designation of heirlooms—eg., a silver cup presented to a deceased 
proprietor—may pass as heirship moveables when such are specially 
destined to the heir. But where such subjects were disponed to a 
person other than the heir, they were held not to have retained 
their heritable chrracter in a question as to the succession of the 


building erected to contain it, was held to 
be subject to poinding, apparently on the 
principle that, although physically at- 
tached to the building, it was not by its 
nature or uses identified with the local 
situation in which it happened to be 
placed. But in the case of Arkwright v. 


2 Baillie v. Grant, 21 May 1859, 21 
D. 838. 

3 Veitch v. Young, 1808, M. “Service 
and Confirmation,” App. No. 4. 

4 Cases of Veitch and Baillie, supra. 
But see contra the case of Kinnear, cited 
Chapter XX VI., Section I. 


Billinge, 3 Dec. 1819, F.C., the security 
of an heritable bond was held to cover not 
only the building and steam-engine, but 
also the machinery used for the purposes 
of the trade. This decision was not con- 
sidered satisfactory at the time; and its 
authority has been impeached by Professor 
Bell (1 Com. 7th ed. p. 789). See observa- 
tions in Niven v. Pitcairn, 2 Sh. 270, 
N.E. 239. 

* Lord Kinnear’s opinion in Bell’s Tr. 
v. Bell, 1884, 12 R. 85. 


5 Ersk, 2, 2, 14; 2 Bell’s Com. 7th 
Gok (Dy 2s 

8 Stewart v. Watson's Hospital, 24 D. 
256. 

7 Forbes v. Drummond, 1772, 5 Br. 
Sup. 583. 

8 See the list of heirship moveables in 
Hope’s Minor Practicks, ed. 1784, 538 ; 
Darg v. Darg, 23 Dec. 1808, F.C. ; and 
cases in Mor, Dic. voce ‘‘ Heirship Move- 
ables.” 

9 Leith v. Leith, supra. 
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disponee ; and in the same case a cabinet of coins and books cwaprer x. 
relating thereto were held not to be heirship, as not having any 
special interest in relation to the person from whom they descended. 


SECTION ILI. 


INCORPOREAL RIGHTS. 


380. Incorporeal rights, like things corporeal, are heritable or meorporeal 
moveable in respect of their nature, or of their connection with te 
some other subject of which they form an integral part. All real secured on 
rights to land, whether proprietary or in security, whether absolute s 
or limited to a term of years or for life, are at common law treated 
as ammobilia in relation to title and diligence, and are heritable as 
regards the succession of the proprietor or creditor. By the Titles titles to Land 
to Land Act, 1868, heritable securities were to certain effects made 4° 186: 
moveable as to succession. Section 117 begins :—*“ From and after 
the commencement of this Act no heritable security granted or 
obtained either before or after that date shall, in whatever terms 
the same may be conceived, except in the cases hereinafter pro- 
vided, be heritable as regards the succession of the creditor in such 
security, and the same, except as hereinafter provided, shall be 
moveable as regards the succession of such creditor, and shall 
belong after the death of such creditor to his executors or repre- 
sentatives im mobilibus, in the same manner and to the same extent 
and effect as such security would, under the law and practice now 
in force, have belonged to the heirs of such creditor: Provided 
always, that where any heritable security is or shall be conceived 
expressly in favour of such creditor, and his heirs or assignees or 
successors, excluding executors, the same shall be heritable as 
regards the succession of such creditor, and shall after the death of 
such creditor belong to his heirs in the same manner and to the 
same extent and effect as is the case under the existing law and 
practice in regard to heritable securities.” Then follow provisions 
applicable to the constitution, transmission, and extinction of 
heritable securities which it is desired to put under a destination 
to heirs excluding executors; and the section concludes by ex- 
cepting from the operation of the general enactment the claims of 
the public revenue and the rights of husband, wife, and children, 
which have already been considered, in these terms :—“ And 
further, provided that all heritable securities shall continue, and 
shall be heritable guoad fiscwm, and as regards all rights of courtesy 
and terce competent to the husband or wife of any such creditor, 


1 Leith v. Leith, 19 June 1863 ; 1 Macph. 949. 
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and that no heritable security, whether granted before or after 
marriage, shall to any extent pertain to the husband jure mariti, 
where the same is or shall be conceived in favour of the wife, or to 
the wife jure relict, where the same is or shall be conceived in 
favour of the husband, unless the husband or relict has or shall 
have right and interest therein otherwise: Declaring, nevertheless, 
that this provision shall in no way prejudice the rights and interests 
of wife or husband, or of the creditors of either, in or to the by-gone 
interest and annual rents due under any such heritable security, 
and in bonis of the husband or wife respectively prior to his or 
her death ; and further provided, that where legitim is claimed on 
the death of the creditor no heritable security shall to any extent 
be held to be part of the creditor's moveable estate in computing 
the amount of the legitim.” There is an exception, depending on 
the interpretation clause, of “securities by way of ground-annual, 
whether redeemable or irredeemable,” and “absolute dispositions 
qualified by back bonds or letters.” The case of Stroyan v. 
Murray,’ in which it was held that the creditor’s right in an 
assignation of a leasehold estate, qualified by a back-letter, fell to 
executors (if well decided), seems to mark a flaw in the Statute, 
the principle of which is to treat “ floating” securities as heritable 
property. 

381. By the 30th section of the Conveyancing Act, 1874, the 
general object of which is to assimilate the tenure of the creditor 
in a real burden to that of an heritable creditor, it is incidentally 
provided that “the forms referred to, as well as the provisions and 
enactments contained in section 117 of the said Act, shall be taken 
to apply, as nearly as may be, to real burdens upon land.” If this 
was intended to make real burdens moveable as to succession, and 
it is not doubted that such is its general effect, the proviso deserved 
a more careful consideration than it has received from those 
members of the Legislature who are responsible for its inclusion in 
this section. The exception of “securities by way of ground- 
annual, whether redeemable or irredeemable,” is repeated ; but it 
seems to have been forgotten that in feu-charters, as well as dis- 
positions subject to a ground-annual, it is customary to constitute 
certain conditions and obligations, prescribed for the benefit of the 
community of feuars or disponees, real burdens on the estate. It 
may be that this is not good conveyancing, and that the efficacy 
of such clauses really depends on the fact or inference that they 
are conditions of the grant. But the point ought not to have been 
treated as it is by making all real burdens descendible to personal 
representatives, because it is plain enough that in the cases referred 


* Stroyan v. Murray, 1890, 17 R. 1170 ; Lord Rutherfurd Clerk dissented. 
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to the heir may have an interest, and the personal representatives 
can have no interest in the enforcement of the burden. 
382. Returning to the 117th section of the Act of 1868, 


201 


CHAPTER X, 


1b Transmission 


follows of course chet where family provisions were before the ea Me secu- 


passing of the Act secured on land, those members of the family 
who died before the commencement of the Act transmitted an 
heritable interest to their heirs, and those who died after the Act 
transmitted a moveable interest.1_ Again, where a testator disposes 
of his heritable and moveable estates by separate instruments or 
clauses, heritable securities fall under the latter category.? It is 
true that the effect of the Statute is to create a species of property 
sui generis, which is moveable to certain effects only; but its 
words are sufficiently comprehensive to support the decisions cited, 
because the Act of Parliament prescribes two things :—(1) that 
such securities shall be moveable as regards the succession of the 
creditor ; and (2) that they shall belong after his death to his 
noe a.¢., in case of intestacy. As movers title, the section 
contains Eine evidence that no alteration was intended to be 
made with reference to the transmission of the real security. 
Accordingly such securities are transferable inter vivos by dis- 
position, and after death (if subject to a destination) by the service 
of the heir-substitute gud heir of provision.® 


383. As the Act of Parliament declares that heritable securities pients of hus- 
“shall continue and shall be heritable” as regards courtesy and >and, wife, 


terce,t &c., it follows by plain induction that if one of the personal 
representatives in whom a share of the heritable debt has vested 
dies, the interest of the borrowed money will be subject to terce, 
and the capital will not be subject to jus relicte or legitim. But 
here a distinction is taken. If the bond be vested in trustees for 
a beneficiary (A) who dies, that beneficiary’s executor (B) is not a 
creditor in the bond, but a beneficiary whose interest in the trust 
is a jus crediti of the ordinary description, and wholly moveable. 
Hence, on the death of B, his share of the secured debts would 
seem to be subject to jus relicte and legitim, and it has been so 
decided.® 


and children, 


384. Titles of honour and heritable offices also descend to the other seou- 
heir. The character of a right as heritable or moveable does not Ttes; trusts 


depend on the nature of the title or possession had by the ancestor. 
Accordingly, heritable rights to land, although not made real, e., 
heritable bonds on which infeftment had not been taken, were at 


1 Cunningham v. Cunningham, 1889, 3 Hare (ex parte), 1889, 17 R. 105; 
17 R. 218. Court of seven judges. 

2 Sp. Ca, Guthrie, 1880, 8 R. 34; 4 Hodge v. Hodge, 1879, 7 R. 259. 
Hrghes’ Trs. v. Corsane, 1890, 18 R. 299. 5 Gilligan v. Gilligan, 1891, 18 R. 387. 
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common law heritable in relation to succession. But if the con- 
nection of the right with land is conditional, the right remains 
moveable in the meantime; and therefore, where an heritable bond 
contained a warrant for infeftment failing payment at the term, the 
right, which by the infeftment would have become heritable, was 
held to remain moveable until the term of payment.2 Where an 
heritable security is constituted in favour of a body of creditors, 
the character of the security as heritable or moveable would appear 
to depend on considerations similar to those which determine the 
quality of an interest in a trust-estate of heritable property.® 
Where the lands are conveyed to the creditors by name, either 
directly or through the intervention of a trustee, for security of the 
payment of their debts, and the creditors or the trustee are infeft, 
the debt would seem to be in the same position as a debt secured 
by bond and disposition in security. But where the lands are 
conveyed to the trustee for the purpose of sale, and the right of the 
creditors is merely a right to a share of the proceeds of the sale, 
their interest in the estate is wholly moveable, and is subject to 
the claims of the wife or husband and children.® 

385. Rights having tractus futwri temporis are heritable as to 
succession. These are defined by Erskine as being “ rights of such 
a nature that they cannot be at once paid or fulfilled by the debtor, 
but continue for a number of years, and carry a yearly profit to the 
creditor while they subsist, without relation to any capital sum or 
stock, eg.,a yearly annuity or pension for a certain term of years.” © 
In Hill v. Hill” this definition was approved by the Court, and the 
right under a will to the interest of afund for a definite period was 
held to be moveable in a question between the heir and the executor 
of the annuitant instituted, because it had relation to a specific 
capital stock of which it was the income. To this class of rights 
belong annuities, and, according to Stair, tacks and reversions. A 
debt is not considered as having a tract of future time merely 
because the term of payment is postponed, although interest in the 
meanwhile is periodically payable, nor because it is payable by 
instalments. In such cases the character of the succession is de- 
termined by the nature of the subject.§ 


1 Ersk, 2, 2, 5; 2 Bell’s Com. 7th ed. 
p. 4; 2 Bell’s Com. Sth ed. p. 4; 


5 D. 1035; M‘Ewen v. Thomson, 1793, 
M. 5596. 


Menzes v. Menzies, 1738, M. 5519. 

2 Fisher v. Pringle, 1718, M. 5516. 

3 This subject is treated in Chapter 
XI. (Constructive Conversion), 

4 Cave’s Crs. v. Murray, 1786, Elch. 
‘*Heritable and Moveable,” No. 4; as 
corrected in Smith v. Smith, 1737, Elch. 
ut supra, No. 6 ; 2 Bell’s Com. p. 5. 

° Hawkins v. Hawkins, 23 May 1848, 


6 Ersk. 2, 2, 6; Stair, 2, 1,4; 2 Bell’s 
Com, p. 4; see Earl of Dalhousie v. Gil- 
mour, 1789, M. 15,915. 

7 Hill v. Hill, 1872, 11 M. 247; see 
observations on the definition of Bell, 
2 Com. 4. 

8 Fraser v. Bowie, Hume, 210 ; Hogg 
v. Grieve, 1807, Hume, 189; case of 
Campbell there cited. 
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386. Debts originating in an obligation to pay money, or which 
on other grounds are in their own nature personal or moveable, 
may become heritable by a collateral security being given for them, 
though not completed into a real right Thus personal bonds 
containing an assignation to an heritable subject in further security 
are heritable? And a family provision, when declared to be a 
real burden on the granter’s heritable estate, will transmit to the 
heir and not to the executor of the legatee, if the latter have sur- 
vived the period of vesting. The assignation of a lease in security 
of a debt previously constituted does not work a conversion from 
moveable to heritable in a question of succession,‘ though it has 
been held that a debt so secured would not be attachable by arrest- 
ment.2 Again, a testamentary provision, moveable in its constitu- 
tion, does not become heritable in consequence of the truster 
having in his settlement granted heritable security in respect of 
it.6 And although an accessory heritable security converts a 
moveable into an heritable debt, yet an accessory moveable security 
does not change the nature of an heritable debt. Soa personal bond 
of corroboration does not alter the nature of a debt heritably secured.” 

387. The quality of personal bonds bearing interest, in relation 
to the creditor’s succession, is regulated by Statute. By our ancient 
law, personal bonds bearing a clause of annual-rent were held to be 
quasi feuda, as having by their yearly produce something of the 
character of permanent rights. But, inasmuch as the obligation 
of annual-rent was held to be conditional on the not payment of the 
bond at the appointed time, such bonds were considered moveable 
for the period anterior to the term of payment,’ and that even 
where interest was stipulated from the date of the bond, but was 
not made payable until the arrival of a future term.® It would 
appear that such bonds were regarded as heritable from the com- 
mencement, where interest was by express stipulation made pay- 
able before the term of payment of the principal.!? By Statute 


1 2 Bell’s Com. 7th ed. p. 5; Stair, 
Oe yes) Birks 2502.) l2e 

2 Fraser’s Trs. v. Fraser, 1749, M. 
5491 ; and see the case of Massie’s T'rs. 
v. Massie, 1816, Hume, 193, as to the 
effect of an infeftment in the debtor’s 
entailed estate, but to the effect only of 
assigning the lands for payment of the 
debt. 

3 Napier v. 
Macph. 57. 

4 Duncan v. Rae, 15 Feb. 1810, F.C. 

5 Watson v. M‘ Donald, 1794, M. 731 ; 
and see, as to the question of diligence, 


Orr, 18 Nov. 1864, 3 


Snith’s Trs. v. Grant, 27 June 1862, 24 
D. 1142. 

6 Meiklam's Trs. v. Mrs. 
Trs., 2 Dec. 1852, 15 D. 159. 

7 Ersk. 2, 2, 16; Duke of Hamilton v. 
Earl of Selkirk, 1740, M. 5554, 1 Cr. St. 
& P. 271; Craw v. Earl of Kellie, and 
other cases cited in M. pp. 5550-5552, 

8 See Ersk. 2, 2, 9 and 10; Stith v. 
Anderson, and other cases in M. pp. 
5503-5506. 

9 Porteous v. Veitch, 1627, M. 5463; 
Hughson v. Hughson, 22 Nov. 1822, ¥.C. 

10 See Common Agent in Ranking of 
Parton v. Ramsay, 23 June 1825, F.C. 
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1641, cap. 57, revived by 1661, cap. 32, in order to enlarge the 
provisions for younger children, such bonds are declared to descend 
to children and next of kin; but in other respects their character 
is regulated by the common law; and they are therefore heritable, 
after the term of payment, in relation to the rights of husband and 
wife, and questions of forfeiture By Statute 1661, cap. 51, debts 
due on personal bonds may be attached either by arrestment or 
adjudication during the lifetime of the debtor ; but after his death 


heritable diligence is alone competent. 


A cautionary obligation, 


which in its nature is moveable, is held to be rendered heritable, 
quoad the jus relicte of the creditor’s widow, by the intervention of 
a bond of corroboration bearing a clause of interest.” 

388. The principle that subjects moveable in their nature may 
be rendered heritable by destination, is exemplified in the case of 
bonds taken to the creditor and his heirs, “ secluding executors.” 
Such bonds not only descend to the immediate heir of the creditor 
in virtue of the express destination in his favour, but, upon the 
death of the heir, they transmit as heritage to the person repre- 
senting him, whether as heir-at-law or as general disponee.* 

389. We have already noticed the chief peculiarities in the 


classification of incorporeal rights as heritable or moveable. 
- for the most part depend on the effect due to the nature of the 
Subject to the exceptions which 


security, and to its duration. 


These 


have been already pointed out, it may be asserted, generally, that 
all incorporeal rights not secured over landed estate, or connected 


with it, are moveable, and descend to executors. 


Rights of action 


of every description, excepting real actions, are moveable rights in 


this sense.* 


' See Ersk. ut supra ; and the case of 
Downie v. Downie’s Trs., 14 July 1866, 4 
Macph. 1067, where a mortgage granted 
by Parliamentary Commissioners in favour 
of A, B., his executors, administrators, 
and assigns, was held equivalent to a 
moveable bond. Exception was taken by 
Lord President M‘Neill to the statement 
of the doctrine in relation to moveable 
bonds in the institutional writers; and 
the law was laid down to be, that such 
bonds are moveable by force of the 
Statute, and that the rights of widows 
and the fisk are excepted from the opera- 
tion of the Statute. 

* Ross v. Graham, 14 Nov. 1816, F.C. 
The distinction which prevails in relation 
to such bonds in reference to rights accru- 
ing before and after the term of payment, 
is well illustrated by the case of Gray v. 


Beneficiary interests in landed estate are heritable or 


Walker, 11 March 1859, 21 D. 709. 
Observe, that the heritable character of 
personal bonds, quoad the widow’s rights, 
is not extinguished by an action for 
payment at the instance of the creditor ; 
Munro v. Munro, 1735, Elchies, ‘‘ Herit- 
able and Moveable,” No. 2. 

3 Ersk. 2, 2, 12; Statute 1661, cap. 
32; Kennedy v. Kennedy, 1747, M. 5499; 
and see Ross vy. Ross, 4 July 1809, F.C., 
for a fuller exposition of this subject. A 
bond destined to the heir, without mention 
of executors, loses its heritable character 
as soon as the destination has taken effect ; 
Kennedy v. Kennedy, supra. This de- 
scription of security is regulated by the 
117th section of the Titles Act, 1868. 

* See M‘Michael v. Queensberry’s Exrs., 
14 Jan. 1829, 7 Sh. 248, as to.a claim of 
damages by a tenant against his landlord. 
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moveable according as the estate of the beneficiary consists in the 
right to a specific conveyance of the subject or to a share of the 
proceeds of it when sold An exception to this principle—no 
longer of practical consequence—was admitted under the name of 
surrogate, viz., that the sale or realisation of a wife’s heritable 
estate had not the effect of extending the jus mariti to the proceeds 
of the sale, unless on proof of the wife’s intention to make a gift of 
the estate or its proceeds to the husband.2 It was long considered 
a doubtful question whether copyrights and patent rights were not 
heritable, in respect of their duration. As regards patent rights— 
including in that category license duties and sums recovered from 
infringers, as well as the value of the patent right itself—the point 
is now settled by the case of the Advocate-General v. Oswald,? where 
it was held that the right of a patent invention was personal pro- 
perty ; that legacy duty attached to it; and that such duty was 
chargeable upon the whole profits of the invention in whatever 
manner accruing. This decision rules the analogous questions in 
relation to the copyright of books, pictures, and engravings. 

390. The distinction in the law of succession betwixt corporeal 
and incorporeal rights is nowhere more conspicuous than in the 
instance of real property forming part of a partnership estate. The 
right of a partner in the estate of a mercantile company is purely 
incorporeal; and the interest which a deceased partner transmits 
to his representatives is of the same nature. That right is one and 
indivisible ; and, having regard to the nature of the property which 
usually forms the bulk of the assets of trading societies, it is held 
to be personal. As a consequence of the rule that the partner’s 
interest in the estate is personal, it follows that heritable estate, 
vested in trustees for the benefit of a mercantile company, is by its 
destination excepted from the rules of heritable succession. . The 
legal estate remains vested in the trustees of the firm; and the 
right of the deceased partner, which is merely a right to demand a 
share of its value as part of the assets of the company, is a per- 
sonal right descending to his executors.* Again, where property 


1 The application of this simple prin- 
ciple to the construction of clauses in trust- 
dispositions and settlements constitutes a 
separate and very important doctrine in 
the law of construction, which, for con- 
venience, is treated in a separate chapter. 
See Chapter XI. (Constructive Conver- 
sion. ) 

2 Nisbet v. Rennie, 1818, Hume, 221 ; 
Heron vy. Espie, 18 D., at 917 ; Spence 
y. Paterson’s Trs., 1878, 1 R. 46. As to 
the effect of calling up a heritable security 


which is subject to terce, see Stair, 2, 6, 
17; Ersk, 2, 9, 48. 

3 Advocate-General v. Oswald, 20 May 
1848, 10 D. 969, and Exchequer cases. 

4 Rae v. Nelson, 1742, M. 716; Young 
v. Campbell, 1790, M. 5495 ; and cases 
of Corse v. Corse, Sime v. Balfour, and 
Murray v. Murray, in M. “ Heritable 
and Moveable,” App. Nos. 2, 3, and 4 ; 
also Sime v. Kirkpatrick, 22 July 1811, 
5 Pat, 525. 
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vested in the person of a partner of a mercantile company is proved 
to be truly an estate in trust for the company, the beneficiary interest 
is assets of the company; and the share or interest of a deceased 
partner therein belongs to his executors.!| The succession is not 
held to be altered by a declaration in the contract of copartnery 
that on the death of a partner his share shall belong to his heir ; 
for in such cases the word heir is construed secundum subjectam 
materiam, and means executors, or heirs in mobilibus.” 

391. Shares or stock of public companies are in the same posi- 
tion, with regard to succession, as interests in private partnerships.* 
And even where by the charter of erection ofa bank or other public 
company the stock is declared not to be subject to arrestment or 
other personal diligence, the nature of the estate in relation to suc- 
cession is held to remain unchanged. Government stock, although 
generally classed with the stock of private companies as an invest- 
ment, is obviously of a different nature in its legal relations. 
Strictly speaking, a fundholder is simply an annuitant; for, by the 
terms of the Government loans, he has no right to demand pay- 
ment of the principal, and can only convert his right into money 
by a sale in thestock market. The Statutes constituting the public 
debt declare that the annuitants shall be possessed thereof as of 
personal estate.2 Bank of England stock is personal, in respect of 
the law of the country in which the concern is locally situated.® 


SECTION III. 
CONVERSION UNDER AN UNCOMPLETED CONTRACT OF SALE. 


392. We proceed to the consideration of the rights of heirs and 
executors under contracts in relation to heritable property involv- 
ing a conversion of the estate from heritable to moveable, in which 
the completion of the contract has been interrupted by the death 
of one of the contracting parties.’ It is necessary to premise, 


1 Minto v. Kirkpatrick, 23 May 1823, 
11 Sh. 632. 

2 Irvine v. Irvine, 15 July 1851, 18 D. 
1367. 

3 2 Bell’s Com. 7th ed. pp. 3, 4 

+ 1 Bell’s Com. 7th ed. p. 101 ; Dal- 
rymple v. Halkett, 17385, M. 5478. 

5 25 Geo, I11., cap. 32, § 7, and sub- 
sequent Acts ; and see Hog v. Hog, 1791, 
M. 5479. 

5 In the case of Downie v. Downie’s 
Trs., 14 July 1866, 4 Macph. 1067, the 
general principle was recognised that, in 


relation to the rights of successors, foreign 
securities, forming part of the estate of a 
domiciled Scotsman, are to be regarded 
as heritable or moveable, according to the 
lea loci rei site. See also Murray v. Earl 
of Rothes, 30 June 1836, 14 Sh. 1049 ; 
Newlands v. Chalmers’ Trs., 22 Nov. 
1832, 11 Sh. 65. 

7 With reference to the mode of try- 
ing questions of this kind, it would appear 
that the holder of a fund, the quality of 
which is exposed to doubt, is not entitled 
to make it the subject of an action of 
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that in the case of conversion under a contract entered into by a cHaprer x. 
commissioner or trustee duly authorised, the consequences are the 
same in relation to succession as if the contract had been by the 
deceased in his own name. Thus, where an agent duly authorised 
invests the money of his client in heritable securities, the creditor’s 
right in the bonds is heritable, and transmits to his heir-at-law.! 
But the investment of funds by a trustee, tutor, or factor on heri- 
table security has not the effect of converting moveable estate into 
heritable in a question as to the succession of the ward or bene- 
ficiary, because the quality of the beneficiary’s estate in the trust 
cannot be changed by the administrative acts of the trustee. The 
estate in the person of the trustee is, of course, heritable, although 
heritable security was only chosen as a safe investment; but the 
jus crediti under the trust remains moveable.? Heritable property 
purchased by an agent on behalf of a client resident abroad, without 
special instructions, was held to be moveable as to succession.* 
And on this principle the right to payment of a personal debt was 
held to belong to the executor of the creditor, although the debtor, 
for the security of his creditor, had taken a disposition of property 
which he had purchased in the creditor’s name, because it was not 
proved that the deceased considered the disposition a security for 
the debt.4 
393. The most simple case of constructive conversion under Heir is bound 
uncompleted contracts is that of a sale of heritable estate, where ao Brenh eus 


veyance in im- 
one or both of the parties to the contract dies before the disposi- plement. 
tion isexecuted. In such a case the heir is bound to complete the entitled to the 
sale by executing a disposition in favour of the purchaser or his *"” 

heir, but the price is moveable ; it is payable in case of death by 

the purchaser’s executor, and. belongs in case of death to the seller's 

executor. The rule is illustrated in the three following cases :— 

In Heron v. Hspie® the question was as to the price of heritable 

subjects taken by a railway company under their compulsory 

powers. The price was ascertained by arbitration, and a disposi- 

tion was prepared and revised by the agent of the proprietor; but 

while the disposition was unsigned the proprietor died. It was 


multiplepoinding unless competing claims Moncrieff v. Miln, 16 July 1856, 18 D. 
have been intimated to him ; Great North 1286. 
of Scotland Ry. Co. v. Gawd, 8 July 1863, 3 M‘Millan v. M‘Millan’s EHars., 28 
1 Macph. 1053. Nov. 1814, 3 Sh. 308, N.E. 217. 
1 Davidson v. Kyde, 1797, M. 5597; 4 Marshall y. Lyall, 18 Feb. 1859, 21 
16 May 1798, 4 Pat. 63; Trotter v. Trotter, D. 514. 
5 Dec. 1826, 5 Sh, 72; 10 June 1829, 3 5 Heron v. Espie, 8 June 1856, 18 D. 
W. &S. 407. 917; Chiesly v. Chiesly, 1704, M. 5581 ; 
2 Ross v. Ross, 1793, M. 5545; Graham M‘Intosh v. Primrose, 1685, M. 5087 ; 
vy. Earl of Hopetown, 1798, M. 5589; Currie v. Shortreid, 1818, Hume, 200. 
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held, disregarding all supposed indications of intention, that the price 
belonged to the seller’s personal representatives. In the case of 
Rossborough’s Trustees the question was as to the rights of the credi- 
tor’s widow in relation to heritable bonds called up but not paid. 
In one case the creditor had served the usual intimation and requi- 
sition for payment, but no further steps were taken. In another, 
after the expiry of the period for payment under the requisition, the 
subjects were advertised for sale, but had not been sold or exposed 
for sale. In a third, the subjects had been brought to sale, but 
had not found a purchaser. In the fourth case, the subjects had been 
exposed for sale and were actually sold, but the purchaser being 
unable to pay the price, the contract of sale remained unfulfilled, 
and the purchaser obtained no title to the subjects. It was held 
that the widow was entitled to terce, and that, “though the hus- 
band has actually sold his heritable estate, and the purchaser be 
ready to fulfil his contract and to pay the price, yet, if the purchaser 
be not infeft during the husband’s lifetime, the right of terce will 
not be excluded! Lastly, in the case of Ramsay v. Ramsay, a pur- 
chaser of heritable property became bound in July to pay the price 
of the subjects in September, but died in August, while the contract 
was unfulfilled. The estate was re-sold at a large profit after the 
death of the first purchaser. It was held (without calling for a 
reply on the legal question) that the heir was entitled to the price 
obtained on the second sale, but that the executor was liable to pay 
the price (without deduction of debt heritably secured) in fulfil- 
ment of the ancestor’s obligation under the first contract of sale.? 
394, The case of Hmslie v. Groat established an exception for 
the case of lands sold by an apparent heir who dies without making 
up a title and conveying the property. In this case the price was 
found to be a surrogatum for the lands, and to belong to the heir 
next in succession, who had made up a title by passing over the 
apparent heir. That exception of course disappears under the 
existing law, by which heritable estate vests in the heir without 
service. Where a truster destined the whole free proceeds of his 
unentailed lands to one person, and his moveable estate to another, 
the price of lands sold under an uncompleted contract in his 


1 Rossborough’s Trs. vy. Rossborough, 
1888, 16 R. 157, 161. 

2 Ramsay v. Ramsay, 1887, 15 R. 25; 
see Macnicol v. Macnicol, June 16, 1814, 
F.C. ; Ross v. Clayton, 1826, 2 W. & S. 
40, affo. 3 S. 271. The subject of the 
liability of executors for the price of lands 
sold but not conveyed is considered in 
Chapter LX XII. (Order of Liability of 
the Real and Personal Hstates). 


3 Emslie v. Groat, 25 Feb. 1817, Hume, 
197: “The Court were of opinion that 
the price of lands which have been sold 
is a moveable fund, but only when they 
have been sold by the owner, which an 
apparent heir is not; that, in the latter 
case, the price comes in place of the lands, 
and that the Act 1695 does not affect the 
interest of after heirs.”’ 
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lifetime was held to pass under the first-mentioned destination.) cuaprer x. 
A mere contract to give security is not sufficient toimpressan 
heritable character as to succession upon a personal debt. Where 

an heritable bond is granted, or where the creditor has adjudged in 

security, the debt becomes heritable, though infeftment may not 

have followed it; but should the creditor die before the bond is 

delivered, or before the decree of adjudication is pronounced, the 

debt retains its moveable quality.? 

395. ‘The rights of heirs and executors in relation to money due Proceeds of . 
under heritable securities (of which an example has just been ee 
given) are governed by the same principles which regulate the een es 
succession to the price of land. But in this case a distinction is 
recognised between the security and the personal contract. The 
resolution of the creditor to recover payment of an heritable debt 
is not equivalent to conversion ;? but there is a series of decisions 
to the effect that the use of personal diligence, by giving a charge 
on the registered bond, renders the fund moveable* A charge, 
followed by adjudication, has the effect of reconverting the fund 
into heritable estate in respect of the new security acquired by 
real diligence. In any case, if the estate be actually converted 
at the instance of the creditor, as by a sale under a power in the 
bond, the right to the price becomes moveable, notwithstanding that 
the subject was not transferred to the purchaser in the creditor's 
lifetime.6 And where an heritable estate, burdened with debts, 
is sold by the proprietor, with the consent of the heritable creditors, 
the debts of creditors who have consented to the sale are mobilised 
by the completion of the contract of sale, so that if a creditor dies 
while the price is unpaid and the conveyance unexecuted,’ his 
personal representatives are entitled to the money. 

396. The decisions in relation to sales at the instance of the nistinction 
debtor point to the conclusion that the quality of the creditor’s inane the 


debtor. 


1 Breadalbane’s Trs. v. Pringle, 19 5577 (Kilkerran’s Report), for the opinions 


Jan. 1854, 16 D. 359. 

2 Ersk, 2, 2, 14; 2 Bell’s Com. 7th ed. 
p. 5; Carnegie v. Carnegie, 1700, M. 
5537, and see Wedderburn’s Crs. v. 
M‘ Kenzie, 1742, Elchies, ‘* Arrestment,” 
No. 21. 

3% Monro v. Monro, 1735, M. 11,357; 
Roxborough’s Trs., supra, Theregistration 
of a bond for execution does not operate 
a conversion into moveable estate ; Yca- 
man v. Yeaman, 1687, M. 5484, 5581, 

4 Donaldson v. Donaldson, 1624, M. 
5571; Montgomery v. Stewart, 1666, M. 
5584; Seaton v. Seaton, 1672, M. 5572; 
and see Douglas y, Dickson, 1751, M. 

VOL. I. 


expressed on this point in a special case. 
A distinction is taken in the case of bonds 
secluding executors, which are held to 
remain heritable destinatione notwith- 
standing the use of personal diligence ; 
Bannatgne v. Bonnar, 1683, M. 5581 ; 
Gray v. Panton, 1705, M. 5581. 

5 Reid v. Campbell, 1728, M. 5538 ; 
Douglas v. Dickson, 1751, M. 5577. 

6 Wilson v. Wilson, 29 Nov. 1808, F.C, 

7 See Smith v. Smith, 1737, M. 5584, 
Elchies, ‘‘ Heritable and Moveable,” 
No. 6. In this case the purchaser was 
infeft, though the price remained unpaid. 
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estate is not affected by any proceeding on the part of the debtor 
short of actual payment. The transference of the debtor’s rever- 
sionary interest in the estate by a voluntary sale leaves the security 
title unimpaired ; and until the creditor shall have accepted pay- 
ment and discharged the debt, he cannot be held to have abandoned 
his real right, or changed the quality of his succession. Even in 
the case of a judicial sale, the debts secured on the estate continue 
to be heritable until payment of the price; and, conversely, the 
production of a claim of personal debt in a ranking and sale has 
not the effect of making the debt heritable! It has been held that 
the seller’s reversionary interest in estates sold for the payment of 
debts is heritable in relation to diligence ? and succession ;* on the 
last point the subject may require reconsideration, in consequence 
of the decision in the case as to compulsory sale (LZeron v. Espie). 
Where a purchaser at a judicial sale has consigned the price in 
bank, in terms of the Statute, it would seem, on the authority of 
the above-mentioned case of Garland, that, as regards the interests 
of the heritable creditors and their successors, their securities are 
to be held as converted into personal estate for all purposes.* 

397. In the case of Napier v. Orr it was held by the whole 
Court that the collation by one who was heir and next of kin of his 
heritable interest in a succession which vested in his lifetime, but 
was not payable until after his death, had not the effect of chang- 
ing the quality of the succession from heritable to moveable in a 
question between the heirs and executors of the other next of kin. 
The effect would be obviously different if the collation were made 
in the form of a money payment,® instead of an actual transfer of 
the lands to the next of kin. 


SECTION -LV. 
APPORTIONMENT OF RENTS AND TERMLY PAYMENTS. 


398. While the right of the proprietor of heritable estate 
necessarily comprehends the jus credit? or prospective interest in 
the rents and profits of the estate, the accruing payments or profits, 
after they have actually vested in the proprietor, are regarded as 
having lost their connection with the land, and are therefore 


119 and 20 Vict., cap. 79, § 102, re- 4 The doctrine here stated has been 
enacting the provisions of the Statute of | recognised in relation to actions for the 
Geo. ut. Henderson v. Stewart, 1796, redemption of wadsets. See Ersk. 2, 2, 
M. 5534. 16; Stormonth v. Robertson, 24 May 

? Gardiner v. Spalding, 1779, M. 730. 1814, F.C. 

3 Garland vy. Stewart, 12 Nov. 1841, 4 5 Napier v. Orr, 24 Jan, 1868, 6 M, 
Dz 1. 264. 
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moveable. On this principle, arrears of feu-duty, rent, or interest 
due to a deceased proprietor are part of his executry estate. 
With respect to fruits and growing crops unreaped, and rents cur- 
rent at the date of the proprietor’s death, certain distinctions have 
been recognised which, though arbitrary in their result, depend 
on the consideration whether the ancestor had a vested right in 
the subject. 

399. The Jaw in relation to the distribution of fruits and termly 
payments involves two distinct cases, which are considered sepa- 
rately. The first case relates to the right of the executor in com- 
petition with the heir-at-law or heritable disponee of a fee-simple 
proprietor, and, prior to the passing of the Apportionment Act, 
1870 (ist August 1870), was regulated wholly by the common law, 
and is now regulated by the Apportionment Act, 1870, in all cases 
to which the conditions of that Statute can be applied. The second 
case relates to the right of the representatives of a person having 
only a limited interest in real or personal property in competition 
with the person succeeding to the reversion. In this class of cases 
the profits of the current period of possession (if derived from 
termly payments) are divisible under the provisions of the Appor- 
tionment Acts. If not payable at termly periods, they are regulated 
by the common law; and it does not appear that the rule of distri- 
bution depends in any degree on the quality of the estate, as 
heritable or moveable. ; 

400. I. Ricurs or THE EXEcuToRS OF FEE-SIMPLE PROPRIETORS 
AT Common Law.—Where the subject is in the natural occupation 
of the proprietor—as a mansion-house, pleasure-grounds, or shoot- 
ings—the usufructuary interest coincides with the actual posses- 
sion, and vests de die in diem. The proprietor has had the full 
benefit of the subject to the period of his death, and the heir is 
entitled to continue the possession from that period. No right, 
therefore, accrues to the executor. An annuity or other usufruc- 
tuary interest, if conditioned to be paid or enjoyed daily and con- 
tinually, vests de die in diem, and the executors are entitled to 
claim the profits to the date of the ancestor’s death.2 Erskine lays 
down that, in a question between liferenter and fiar, the duration 
of the usufructuary interest in fishings, collieries, salt-works, mills, 
and such other subjects, the profits whereof arise from continual 


1 Keirie v. Nicolson, 1671, M. 5448; apportionment of interest and dividends 
Lord Elibank v. M‘Kenzie, 1711, M.5462; receivable by trustees between benefi- 
Campbell v. Campbell, 1748, M. 5247;  ciaries entitled respectively to the in- 


Martin y. Agnew, 1755, M. 5457. come and the reversion of the trust- 
2 Ersk. 2, 9, 66; Bell’s Pr. § 1498; estate; Wood v. Menzies, 1871, 9 M. 
and case of Dalhousie there cited, M. 775; Cameron's Factor y. Cameron, 1878, 


15,915, The principle is applied tothe 1R. 21, 
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daily labour, is not governed by any legal terms, but is determin- 
able at the actual date of the liferenter’s decease.1 This principle 
of division is equally applicable to the determination of questions 
between the heirs and executors of a fee-simple proprietor when 
the income of the estate is not received in the shape of termly 
payments. In a modern English case, it was held that royalties, 
payable under mining leases, did not fall within the scope of the 
Apportionment Act as termly payments, but vested in the proprie- 
tor, according to the extent of the workings, up to the time of his 
death.” 

401. Rents and interests of heritable estate which was fee- 
simple estate in the person of the ancestor were at common law 
not subject to apportionment, but were payable to the executor 
only in so far as vested and unpaid at the ancestor’s death. Here 
it is necessary to distinguish between the vesting of the rents of 
arable farms and the interest of heritable debts, on the one hand,: 
and the rents of grass farms and houses on the other. 

402. Subject to the exception to be immediately noticed in the 
case of grass farms, the rents of lands vest half-yearly and termly, 
beginning at the first legal term after the date of entry ; and pay- 
ment is due at the same time as the right vests. The customary 
period of entry being at the separation of the crop (which cannot 
be held to be completed until Martinmas), the first half-year’s rent 
accordingly vests, and, in the absence of special stipulations, is 
payable at Whitsunday, the second at Martinmas next ensuing. 
These terms of payment, which are called the legal terms, are 
independent of the entry, which is always special, the entry to 
houses and pasture being at Whitsunday, sometimes preceding, 
sometimes following, the entry to the arable land. Hence execu- 
tors had no right to the rents which became payable at legal terms 
subsequent to the death of the proprietor,—because they did not 
vest in the ancestor’s lifetime? But the payment of rent was 
usually postponed until the next ensuing term, and these rents, 
vested but not payable, belonged to the executor. Rents payable 


1 Ersk. ut supra. the value of the decision, there can be 

* St. Aubynv. St. Aubyn,1 Drew. & Sm. little doubt that under the Apportion- 
611, 30 L.J. Ch. 917. The writer has ment Act, 1870, royalties are apportion- 
difficulty in following the reasoning which able; and the decision of the First 
induced the Court in Weir v. Durham Division of the Court as to shooting 
(1870, 8 M. 725) to treat royalties or rents, in Lord Glasgow's Trs. v. Clark 
“‘Jordships,” payable under a lease of seems directly in point (1889, 16 R. 545, 
minerals, on the same principles as agri- 549), the circumstance that the case was 
cultural rents. Such is the language of | one between seller and purchaser being 
the late Lord President, explaining the immaterial in the construction of that 
case in Bannatine’s Tr. v. Cunninghame, Statute. 
10 M, at p. 824. But whatever may be * Bell’s Pr. § 1499; 2 Com, p. 8. 
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in grain or produce of land, if payable at termly periods, are cuaprer x. 
governed by the same rule as money rents.1 a 
403. Interest accruing under heritable bonds at the legal terms Interest of 

of Whitsunday and Martinmas is as rent due at those terms. The Aa pe 
executor at common law was only entitled to arrears payable at 
terms preceding the ancestor’s death. If conventional terms are 
prescribed by the bond or document of debt, the right of the 
executor depends on the agreement.2. Family provisions, as well 
as debts charged on heritable estate, and feu-duties, followed this 
rule whenever the payment was due at termly periods, and the 
interest of the payee did not terminate with his death.3 Rents Effect of pay- 
payable by anticipation, or forehand rents, are in a different a oa 
position. The right in this case necessarily vests at the term of 
payment, and arrears of such rents, if payable in the ancestor’s 
lifetime, belong to his executor.4 
404, In the case of grass farms the rule is different from that Rents of grass 
applicable to arable farms. The period of entry is at or preceding ae 
Whitsunday. The first half-year’s rent is held to vest at Whit- 
sunday, being the term of entry next ensuing the date of the actual 
entry ; the second vests at Martinmas. But it is customary to 
postpone payment of the rent to the terms immediately following 
these periods respectively. Where, therefore, a proprietor died 
between Whitsunday and Martinmas, his executors had right to 
the rent due at Whitsunday and payable at Martinmas; where he 
survived the term of Martinmas, they had right to the second half 
of the year’s rent which became due at Martinmas and was pay- 


able at the following Whitsunday. House rents followed the Rents of urban 


subjects, 


1 Ersk, 2, 9, 66; Baillie v. Cuthbert, 
1684, M. 15,900. 

2 Kinninmond v. Rochead, 1739, M. 
5415, Elch. ‘* Heritable and Moveable,” 
No. 10; Lord Daer v. Lord Hamilton, 
1740, Elch. ‘‘ Heritable and Moveable,” 
No, 11, 5 Br. Sup. 695. 

3 2 Bell’s Com. 7th ed. p. 8. 

4M. of Queensberry v. Montgomery, 
18 Feb. 1814, F.C., and cases cited. 
‘““The meaning of the common maxim 
that the legal and not the conventional 
terms are the rule between heir and 
executor is no other than this, that the 
postponing the legal term by the conven- 
tion of parties, which generally is the 
case of tenant’s rents, does not deprive 
the executor of the benefit of the legal 
term. But if, by the convention of 
’ parties, annual rents, for example, be 
made payable before the legal term, the 
executors will have the benefit of that 


convention, and the case would be the 
same in a forehand payment of rents of 
lands, for there is no instance of what ts 
both due and exigible not gaing to exe- 
cutors ;” Lord Kilkerran in Murray 
Kinnyndmond y. Cathcart, 1739, M. 15, 
906. 

5 Pringle v. Pringle, 1741, M. 5419; 
Turnbull v. Kerr, 1760, M. 5430; John- 
ston v. M. of Annandale, 1727, M. 
15,913; Elliot v. Elliot, 1792, M. 15,917; 
Campbell v. Campbell, 18 July 1849, 11 
D. 1427. The statement made in this 
case, that the rents due at Whitsunday 
and Martinmas, and payable at Martin- 
mas and the following Whitsunday, were 
‘conventionally ” postponed, appears to 
be inaccurate, the fact being that these 
are the customary periods of payment. 
The law is correctly laid down by Lord 
Fullerton, p. 1454, 
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same rule as the rents of grazing farms; the rents were payable half- 
yearly at the terms subsequent to the date of entry, but the right 
of the proprietor to each half-yearly payment vested at the term 
preceding and transmitted to his executors, who were accordingly 
entitled to uplift the rents accruing at the term next ensuing the 
ancestor’s death.! 

405. Rents of land, when conventionally postponed, are in the 
same situation as arrears in relation to the rights of executors. 
Rents postponed are held as being vested in the proprietor at the 
legal terms, although payment cannot be demanded until the 
arrival of the terms stipulated. In all cases, therefore, such rents, 
if vested prior to the ancestor’s death, are part of the executry 
estate.? ; 

406. Where, in a grass farm, the whole rent is made payable 
at Martinmas ensuing the term of entry, if the proprietor dies 
before Martinmas, his executor is only entitled to the half of the 
rent which vested ex lege at the preceding Whitsunday. If the 
proprietor survive the term of Martinmas, the executor is entitled 
to the whole.® 

407. We have already seen that growing crops are regarded as 
moveable property, and therefore, on the death of an heritable 
proprietor who was in the occupation of his own estate, these 
form part of his executry estate But the executors have no 
right to the use of the natural grass during the remainder of the 
term current at the proprietor’s death, this being a fruit which 
requires no yearly seed or industry.2 Hay of the second crop 
from grass seeds grown with wheat crops has been held heritable 
in a question of succession.® 

408. In all cases of termly payment an adjudication before the 
legal term will carry the right which vests at that term. An 
arrestment after a term will carry the rent due at that term, and 
an adjudger after an arrestment will be postponed to the arrester 
in relation to the termly payment in question. But a distinction 
has been recognised between interest payable on an heritable bond 
and interest falling due under an adjudication. In the former case 
an adjudication of the bond and debt is held to carry the principal 
subject and future interests, but not the arrears; in the latter the 

1 Binny v. Binny, 28 Jan. 1820, F.C. ; 4 Supra, § 369. 

King v. Jaffray, 24 Jan. 1828, 6 Sh. 422. 5 Ersk. 2, 9, 65. 

2 Carnegy v. Carnegy’s Ors., 1668, M. 8 Wight v. Inglis, 1796, M. 5446; M. 
15,887 ; Innes v. Duke of Gordon, 13 of Vweeddale v. Somner, 19 Nov. 1816, 
Nov, 1822, 2 Sh. 3, N.E. 2; Trotter v. H.C.; Keith v. Logie’s Heirs, 3 Dec. 
Cunningham, 26 Nov. 1839, 2 D. 140. 1825, 4 Sh. 267, N.E. 272; and see 


3 Petley v. Mackenzie, 1805, Hume, Gordon vy. Gordon, 1806, Hume, 188. 
186; Campbell v. Campbell, 1745,.M. 
15,908. 
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adjudication of the debt and diligence carries the adjudication with cmaprer x. 
the whole accumulated sum and interest, including arrears. This 
distinction was established on the view that an adjudication was 
equivalent to a sale under reversion ; and although the case of 
Cochrane v. Boyle} appears to have discountenanced that doctrine, 
and reduced adjudication to the category of a pledge, the rule 
that the diligence incorporates interest with the principal is well 
established in practice, and cannot be considered to have been 
shaken by that decision.? 

409. Il. Apportionment Act, 1870.—It is only necessary to 
quote the 2d and 3d sections, which are—section 2, “From and 
after the passing of this Act all rents, annuities, dividends, and 
other periodical payments in the nature of income (whether 
reserved or made payable under an instrument in writing or 
otherwise) shall, like interest on money lent, be considered as 
accruing from day to day, and shall be apportionable in respect of 
time accordingly.” Section 3: “The apportioned part of any such 
rent, annuity, dividend, or other payment shall be payable or 
recoverable in the case of a continuing rent, annuity, or other such 
payment when the entire portion of which such apportioned part 
shall form part shall become due and payable, and not before, and 
in the case of a rent, annuity, or other such payment determined 
by re-entry, death, or otherwise, when the next entire portion of 
the same would have been payable if the same had not so deter- 
mined, and not before.” Section 4 provides in substance that the 
rent shall be received by the heir, who shall account to the executor 
for his apportioned part thereof. 

410. Very few questions have been raised under this Act ; 
indeed there seems to be no room for any question excepting this, 
—Which is the termly payment that is subject to apportionment ? 
On this question, the decisions which have been given in parallel 
cases arising under the Apportionment Act, 1534, would seem to 
be very much in point. The principle of construction being that 
the Act gives to executors a right which they could not otherwise 
claim, it is only necessary to find out which is the last termly 
payment that could be claimed by the executors according to the 
rules of the common Jaw; then the payment immediately following 
this is the payment to be apportioned. Such was the method 
followed in the entail case of Campbell under the earlier Act of 
Parliament ;? and it is the principle which was applied by the 


1 Bogle y. Cochrane, 25 March 1850, 7 “ Adjudication,” 20; Baikie v. Sinclair, 
Bell, 65. 1786, M. 5545; Ryder v. Ross’ Crs, 
2 See 2 Bell’s Com. 7thed.p.9; Ram- 1794, M. 5549. 
say vy. Brownlie, 1738, M. 5538 ; Elchies, cA abl IBY, alee, 
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Lord President Inglis, in a case of forehand rents, to the construc- 
tion of the Act of 1870. The case referred to is that of Lord 
Herries, where the Lord President quotes the passage above cited 
from Kilkerran to prove that the forehand payment, which was 
made shortly before the death of the proprietor, vested wholly in 
the executor, and thence deduces the inference that the payment 
made at the next ensuing term is apportionable under the Statute 
of 1870.1 

411, ILI. Division UNDER THE APPORTIONMENT ACT, 1834.—We 
have to consider the right of the executor of a person whose 
interest terminates at his death (as a liferenter, heir of entail, or 
annuitant), in competition with the reversioner or successor. It 
las generally been assumed that the Apportionment Act of 1870 
supersedes the Act of 1834, because, according to its terms, the Act 
of 1870 is perfectly general in its operation. But as the principle 
of apportionment is the same under the two Statutes, the writer 
has retained the greater part of what appeared in the earlier 
edition regarding the construction of the Act of 1834, conceiving 
that decisions on questions arising under it may be of use as a guide 
to the construction of the later Statute. 

412. The rules by which the interest of the executor of a life- 
renter is discriminated in a question with the fiar, as laid down by 
Erskine,? are identical with those which have been explained in 
treating of the rights of heirs and executors of a fiar. In the case 
of annuities, whether secured on heritage or constituted by personal 
bond payable at the usual termly periods, the executor had right to 
the arrears of interest vested and unpaid. Tents of heritable estate 
were understood to vest in accordance with the rules formerly 
explained, and the executor was entitled to the outstanding arrears. 
In all cases to which the Apportionment Act was inapplicable, the 
rights of the executors of a liferenter, or other person whose interest 
is determined by his death, were regulated by the common law, on 
the principles which have been explained in the first subdivision 
of this section. 

413. The rights of the executors of deceased persons whose 
interest is determined by their death, was extended by the second 
section of the Apportionment Act, 1834, a statute which appears 
to have been framed with exclusive reference to the law of England, 
but which was found, in the case of Bridges v. Fordyce, to extend 
to Scotland. Although the statute does contain expressions which 


1 Lord Herries v. Maxwell, 1873, 11 ed. p. 8; Baillie v. Cuthbert, 1684, M. 
M. 396. 15,900. 
; Ersk, 2, 9, 64-66. 4 4 and 5 Will. tv., cap. 22, § 2. 
3 Ersk. 2, 9, 66; 2 Bell’s Com. 7th > Bridges v. Fordyce, 7 March 1844, 6 
D. 968 ; 23 Feb. 1847, 6 Bell, 1. 
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have exclusive reference to the law of England, yet its general pro- 
visions, with which we are immediately concerned, are neither un- 
intelligible nor inappropriate to the relations of heir and executor 
under our own legal system. The primary question for considera- 
tion is the extent of the application of the Act. Two propositions, 
one of them of considerable importance, have been settled, not 
without some conflict of opinion and authority. 

414, In the first place, it is a settled point that the Statute 
does not apply to the regulation of the interests of the heirs and 
executors of a proprietor in fee-simple. This becomes apparent on 
a careful consideration of the somewhat involved phraseology of 
the 2d section of the Statute, which is as follows :—“ And be it 
further enacted, That from and after the passing of this Act all 
rents service, reserved on any lease by a tenant in fee, or for any 
life interest, or by any lease granted under any power (and which 
leases shall have been granted after the passing of this Act), and 
all rents charge, and other rents, annuities, pensions, dividends, 
moduses, compositions, and all other payments of every description in 
the United Kingdom of Great Britain and Ireland, made payable or 
coming due at fixed periods under any instrumenc that shall be 
executed after the passing of this Act, or (being a will or testa- 
mentary instrument) that shall come into operation after the passing 
of this Act, shall be apportioned so and in such manner that on 
the death of any person interested in any such rents, annuities, pen- 
sions, dividends, moduses, compositions, or other payments as 
aforesaid, or in the estate, fund, office, or benefice from or in respect 
of which the same shall be issuing or derived, or on the determina- 
tion by any other means whatsoever of the interest of any such person, 
—he or she, and his or her executors, administrators, or assigns, shall 
be entitled to a proportion of such rents, annuities, pensions, divi- 
dends, moduses, compositions, and other payments according to the 
time which shall have elapsed from the commencement or last period 
of payment thereof respectively (as the case may be), including the 
day of the death of such person, or of the determination of his or 
her interest, all just allowances and deductions in respect of charges 
on such rents, annuities, pensions, dividends, moduses, compositions, 
and other payments being made; and that every such person, his 
or her executors, administrators, and assigns, shall have such and 
the same remedies at law and in equity for recovering such 
apportioned parts of the said rents, annuities, pensions, dividends, 
moduses, compositions, and other payments, when the entire portion 
of which such apportioned parts shall form part shall become due 
and payable, and not before, as he, she, or they would have had for 
recovering and obtaining such entire rents, annuities, pensions, 
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Act not appli- 
cable to fee- 
simple estates, 
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cuarter x. dividends, moduses, compositions, and other payments, if entitled 

= thereto, but so that persons liable to pay rents reserved by any lease 
or demise, and the lands, tenements, and hereditaments comprised 
therein, shall not be resorted to for such apportioned parts speci- 
fically as aforesaid, but the entire rents of which such portions shall 
form a part shall be received and recovered by the person or persons 
who, if this Act had not passed, would have been entitled to such 
entire rents; and such portions shall be recoverable from such person 
or persons by the parties entitled to the same under this Act, in any 
action or suit at law or in equity.”?} 


Apportion- 415. Rejecting the redundant phraseology, the substance of the 
eelathof provision may be expressed as follows :—All rents, annuities, and 


person whose 
interest is de- 
termined by 
death, 


other payments due at fixed periods under any instrument that 
shall come into operation after the passing of the Act, shall be 
apportioned so that on the determination by death or otherwise 
of the interest of the person entitled thereto, he or his executors 
shall be entitled to a proportion of the payment due in respect of 
the current termly period corresponding to the time which shall 
elapse from the date of the last termly payment, such proportion 
to be recovered by the executor from the person entitled to the 
reversion. The apportionment contemplated by the Act only arises 
therefore upon the death of a person whose death causes the deter- 
mination of his interest, 2.e., whose interest is not transmissible to 
his heirs. This was held to be the correct reading of the Act in 
Browne vy. Amyott,? where Vice-Chancellor Wigram decided that 
the Statute did not apply to the case of a tenant in fee (ze. pro- 
prietor in fee-simple), or provide for the apportionment of rent 
between the real and personal representatives of such person whose 
interest is not terminated at his death. The words “determina- 
tion by any other means,” occurring in the immediate context, were 
held to limit the meaning of the word “ death” in such a manner 
as that it must be understood in the sense of a death occasioning 
the determination of the interest.? Accordingly, in Lock v. De 


1 The Act consists of three sections, tion that there shall be no apportionment, 


Section 1, which is explanatory of the pro- 
visions of the English Statute 11 Geo. 1, 
cap. 19, does not apply to Scotland (see 
Bridges v. Fordyce, supra); sect. 2 is 
quoted in the text ; sect. 8 enacts, “That 
the provision herein cntained shall not 
apply to any case in which it shall be 
expressly stipulated that no apportion- 
ment shall take place, or to annual sums 
made payable in policies of assurance of 
any description.” The words ‘ expressly 
stipulated,” as applied toa will, have been 
held to require either an express direc- 


or language so expressed in the terms of the 
gift that apportionment is clearly impcs- 
sible consistently with it. Inference from 
the whole tenor and context of the will is 
not sufficient—TZ'yrell v. Clark, 2 Drew. 
86. 

* Browne v. Amyott, 8 Hare, 178. 

3 Beer v. Beer, 12 C. B. 60. Jn re 
Clulow’s Estates, 3 Kay & J. 689. In 
the former case Mr. Justice Maule ob- 
served, ‘““ The whole scope and object of 
the 4 and 5 Will. 1v., cap. 22, seems quite 
beside any dealing or interference with 
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Burgh, it was held that where real estate is conveyed or settled so 
that the first taker has an estate for life, the Act will apply. These 
decisions are impliedly confirmed by that of the House of Lords in 
Baillie v. Lockhart, where it was determined that the Statute 
applied to the apportionment of rents between the heir and the 
personal representatives consequent on the death of an heir of 
entail, the argument on the other side proceeding on an attempt to 
assimilate the position of an heir of entail to that of a proprietor of 
a fee-simple estate. Commenting on this case, the Lord President 
Inglis observed that the question there put was, “ Whether the 
deceased had a jus disponendi? If he had not, then his interest in 
the estate terminated with his death; if he had, it did not. On 
that conclusive test the judgment of the House of Lords proceeded, 
which was, that the executor of the heir of entail was entitled to 
the benefit of the Statute, because he had only a life interest, and 
could not dispose of it.” 8 

416. The Act appears to be applicable to the apportionment of 
termly payments due upon investments or other personal estate, 
between the liferenter’s executor and the fiar or person entitled to 
the reversionary interest. Thus, where a testator, after directing 
a fund to be formed by the investing the rents of his estate in the 
purchase of bank annuities, charged it with payment of £150 
a year to his wife during her life, it was held by Shadwell, V.-C., 
that, though the £150 was not a continuing payment, the executors 
of the wife—she having outlived the testator—were entitled under 
the Statute to a proportionate part of the £150 a year for the 
interval between her death and the last preceding yearly day of 
payment.* Dividends declared by joint stock companies, subject 
to the Companies Clauses Consolidation Act, are held not to fall 
within the scope of the Act, as not being due at fixed periods ;°® 
but where the deed of settlement of a joint stock company directed 
that the profits should be divided half-yearly, each dividend to be 
paid in two specified months, it was held that such dividends were 
apportionable under the Act with reference to the days on which 
they were made payable.6 The Act does not apply to royalties 


the rights of the tenant in fee, as between 
him and the personal representative of his 
ancestor. That struck ine as the proper 
view when I first read the Statute, and I 
am confirmed in that impression by the 
decision of Sir James Wigram, V.-C., in 
Browne v. Amyott, of the soundness of 
which I cannot entertain a doubt.” 

120 L.J. Ch, 384. 

2 Baillie vy. Lockhart, 23 April 1855, 2 
Macq. 258. These decisions have been 
acquiesced in, as settling the non-appli- 
cability of the Statute to fee-simple pro- 


prietors; and accordingly legacy duty is 
not exacted by the Board of Inland Re- 
venue in such cases on the proportion of 
the current rent corresponding to the 
period preceding the death of the pro- 
prietor. 

3 Bannatine’s Trs. 
1872, 10 M. 325. 

4 Carter v. Taggart, 16 Sim. 447; 
Wardroper v. Cutfidd, 33 L.J. Ch. 605. 

5 Williams on Executors, 8th ed. 839. 

6 Re Maxwell's Trusts, 1 Hem. & M. 
610, 


vy. Cunninghame, 
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payable on minerals at so much per ton, or to payments to be 
made at uncertain periods." 

417. It will be observed that the Statute refers to the determi- 
nation of the interest by death or “by any other means what- 
soever.” What are the “other means,” besides death, which may 
terminate an interest, on the determination of which the apportion- 
ment is to take place? This question does not appear to have 
been resolved by any authority, although there is one decision 
which shows what does not fall within this part of the Statute. A 
person was hired by deed to undertake “the offices of auditor and 
superintending manager of the estate of another person, at a salary 
of £1800, payable halt-yearly on the 7th July and 7th January in 
every year.” The employer revoked the appointment in the 
the middle of a current year. It was held that the manager could 
not recover under the Statute a proportionate part of the salary in 
respect of that portion of the year during which he held the offices. 
The Court were of opinion that the Statute applied only to cases 
where payment for the whole year must be made to some person, 
and did not include a payment under contract between employer 
and employed for services where payment entirely ceased upon the 
determination of the claimant’s right to receive it.2 The words 
“by any other means” may possibly have relation to the case of 
the death of an assignee of a life interest during the lifetime of the 
cedent on whose life it is dependent. They have been held 
applicable to the case of the expiration of a term of years during 
which trustees were directed to accumulate rents for payments of 
debts, &c., with remainder to a liferenter.? 

418. Further, it will be observed, the Act speaks of rents 
“reserved by any lease,’* and again of annuities, &c. payable 
under any “instrument that shall be executed after the passing 
of this Act, or (being a will or testamentary instrument) that shall 
come into operation after the passing of this Act.” In consequence 
of these words, it was long considered a subject of doubt whether 
the “instrument” referred to was the lease, bond, &c. under which 
the money was payable, or the deed of settlement creating the 


1 St Aubyn v. St Aubyn, Drew. & Sm. 
611; 30 L.J. Ch. 917. 

2 Lowndes vy. Lord Stamford, 18 Q.B. 
425, 21 L.J. Q.B. 371. And it would 
appear that the Act.does not apply to the 
termination of a lease by the act of the 
proprietor, under a power to that effect ; 
Oldershaw v. Holt, 12 Ad. & E. 590. 

3 St Aubyn vy. St Aubyn, 1 Drew. & Sm. 
611. 

4 The Act does not apply to leases 
depending for their establishment on 


entries in the rental-book of the estate. 
“The terms of the Statute in reference 
to this matter are such as to apply to 
any system of jurisprudence, and have a 
general, or what may be called a cosmo- 
politan, meaning. No one can doubt the 
meaning of the words ‘execution of a 
written instrument.’ An entry in a 
rental-book is not an instrument ;” Z. of 
Dalhousie v. Crokat, 1868, 6 M. 664, 
per Lord President Inglis. 
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limited interest at the determination of which the money was to  craprer x. 


be apportioned. The result of the cases, as stated by Mr. Justice 
Williams, is that the Act applies where either the lease or the 
settlement is subsequent in date to the Statute. It was ruled in 
Knight v. Boughton? that the words of the section apply to all 
cases where the instrument creating the life interest was executed 
after the passing of the Act ; while, in other cases, the Court has 
apphed the Act to the apportionment of rents due under leases 
which were granted after the passing of the Act, under powers in 
settlements executed before the passing of the Act.? The decisions 
of the Court of Session with reference to apportionment of rents 
between heirs of entail and executors are entirely favourable to 
latter construction.* 

419. The chief difficulties in the application of the provisions of 
the Apportionment Act to Scotland have arisen from the arbitrary 
distinctions established by the common law in relation to the vest- 
ing of rents of different descriptions of property. The decisions of 
the Court of Session in the two cases of Campbell v. Campbell and 
Blaikie v. Farquharson (decided at the same time) appear to pro- 
ceed upon different principles, and are in other respects unsatisfac- 
tory. The case of Campbell® had reference to the rents of a grass 
farm, where the proprietor died in the interval between Whitsunday 
and Martinmas, and where, therefore, his executors were entitled at 
common law to the rent which vested at Whitsunday, and was 
payable at Martinmas. It would naturally be supposed that this 
was the rent which fell to be apportioned under the Statute, 
because it was the rent “payable or coming due” for the term 
current at the death of the proprietor. The Court, however, con- 
sidering that the object of the Statute was to enlarge the rights of 
the executors, or younger children of landed proprietors, found 
them entitled to the whole of that term’s rent, together with a 
proportional part of the rent due at the ensuing term of Martinmas, 
and payable six months thereafter. In the case of Blaikie v. 
Farquharson, the rents were postponed for half a year; and, as 
we understand the case, the rent which was held to be subject to 
apportionment was the postponed rent applicable to the termly 
period during the currency of which the death took place. This 


1 Williams on Executors, 8th ed. 839, 

2 Knight v. Boughton, 12 Beay. 312; 
and see Michell v. Michell, 4 Beav. 
549; Wardroper v. Cutfield, 33 LJ. 
Ch, 605. 

> Plumner v. Whittley, Johns, 585 ; 
Lock v. De Burgh, 20 L.J. Ch. 384. 
The Act does not apply to rents payable 
on verbal leases from year to year. Inve 


Markby, 4 My. & Cr. 484; Cattley v. 
Arnold, 1 Jobns. & H. 651. 

4 Baillie vy. Lockhart, supra ; Campbell 
v. Campbell, 18 July 1849, 11 D. 1427; 
Blaikie v. Farquharson, 18 July 1849, 
11 D. 1456. 

5 Campbell vy. Campbell, supra. 

6 Blaikie vy. Farquharson, 11 D, 1496, 
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cuaprer x. decision appears to be correctin principle. In Paul v. Anstruther} 
~ the personal representative of a deceased heir of entail was held 
bound to allow a deduction out of the share of the rents accruing 
to him under the Apportionment Act, on account of an annuity, 
payable in advance, to the widow of the heir of entail represented, 
and commencing at the period of his death.” 


1 Paul vy. Anstruther, 15 Feb. 1864, 2 
M. (H.L.) 1, affirming 1 M. 14. 

2 In the same case, it was held that 
the deceased heir’s personal representative 
had no right to repayment of a proportion 


of an annuity, payable to the widow of a 
former proprietor at half-yearly terms, and 
one-half of which had been paid by ad- 
vance shortly before the date of the de- 
cease. 
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TRUSTER’S HeEtIRs. 


SECTION I. 
CONVERSION IN RELATION TO THE SUCCESSION OF THE BENEFICIARY. 


420. I. CONVERSION OF THE BENEFICIARY INTEREST FROM HeErI- 
TABLE TO MoveaBLeE.—tThe principle of the constructive conversion 
of heritable into moveable estate may be put in a very simple 
form. If a truster, expressly or by implication, directs his trustees 
to sell his heritable estate, and to pay or divide the proceeds in any 
manner, the right of a beneficiary under the trust, being a right 
to a payment in money, is moveable estate in his person. This 
quality of the beneficiary interest, being impressed on it by the 
will or act of the truster, is independent of the action of his 
trustees, and therefore the beneficiary estate, or share of residue 
pertaining to a beneficiary, will descend as moveable estate to his 
testamentary or legal representatives, notwithstanding that the 
trust forsale has not in fact been executed. This is the funda- 
mental rule, and a second rule has been deduced from it, which is, 
that if it is left to the discretion of the trustees to sell or not to 
sell, or if the direction to sell be conditional on an event, then the 
quality of the beneficiary’s estate will depend on the exercise of 
the discretion or the occurrence of the event. 

421. Constructive conversion has been recognised as a doctrine 
or principle of the law of Scotland ever since the introduction of 
wills in the form of trust-deeds containing powers of sale; it isa 
particular case of the principle of trust administration, quod fiert 
debet infectum valet. But the law on this subject has been largely 
developed within a period so recent as the last twenty or thirty 
years, and for practical purposes it is unnecessary to consider the 
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cuaprer xt. Cecisions antecedent to Blackburn’s Trustees in the Scottish Court 


of Exchequer and Buchanan v. Angus in the House of Lords. 
One other preliminary observation may be useful. The revenue 
cases which figure in the Reports of the first half of the present 
century depend on the provisions of the Act of Parliament impos- 
ing a duty on legacies and residue, and according to that Act? 
legacy duty is payable on real or heritable estate directed to be 
sold, as if it were moveable. In order to avoid the operation of 
this Act, testators were advised not to use words of express 
direction or trust even when it was intended that the estate should 
be sold and the proceeds divided. But in this class of cases the 
Scottish Court of Exchequer leaned strongly towards conversion; 
a power was held to be equivalent to a direction wherever it 
appeared to the Court that, in the ordinary and due course of 
administration, lands ought to be sold or heritable bonds called up 
for the purposes of distribution; and in such cases legacy duty 
was held to attach. In the later cases on constructive conversion, 
the Court has in general declined to regard the revenue cases as 
of equal authority to those in which a question of succession was 
directly raised ;* but the Exchequer cases cannot be altogether 
neglected, because the definition of constructive conversion which 
was given by Lord Fullerton in one of these cases was adopted by 
the House of Lords in the leading case of Buchanan v. Angus,‘ and 
may be said to be the foundation of the second of the rules above 
given.° 

422. The cases on this subject are very numerous, and it can- 
not be said that the law has even yet advanced to the stationary 
stage, the chief outstanding difficulty being to find a criterion for 
determining what amounts to an implied direction to sell, or trust 


} Among the older cases on conversion, 
as affecting the right of a beneficiary, 
reference is made to Durie v. Coutts, 1791, 
M. 4624; Grierson v. Ramsay, 1780, M. 
759, Hailes, 855; Wilson v. Smart, 31 
May 1809, F.C.; Ramsay v. White, 
1833, 118. 786; Pearson or Gardner v. 
Ogilvie, 1857, 20 D. 105. The estate 
was held not to be converted under a 
power of sale in Patrick v. Nichol, 1838, 
1D. 207 ; Strachan v. Mowbray, 1843, 5 
D. 688 ; Speirs v. Speirs, 1850, 13 D. 
81; Grindlay v. Grindlay’s Trs., 1853, 
16 D. 27 ; and Gray’s Trs. v. Robertson, 
1863, 1 M. 963. 

2 48 Geo. 111, cap. 149, Sch. Part 3, 
and see 55 Geo. 111., cap. 184, Sch. 
Part 3. 


3 22 D. 1339, per Ld. J.-C. Inglis ; 
22 D. 981, per Ld. Pr. Colonsay. 

44 Macq. 374. 

5 The revenue cases in order of date 
are, Adv.-Gen. v. Williamson, 1840, Se. 
Exch. Rep., and in H.L. 1848, 2 Bell, 
89; <Adv.-Gen. v. Blackburn's Trs., 
1847, Sc. Exch. Rep. ; Adv.-Gen. v. 
Smith, 14 D. 585, and Sc. Exch. Rep., 
and in H.L. 1854, 1 Macq. 760; Advo,- 
Gen. v. Hamilton, 1856, 18 D. 636; 
Weir v. Adv.-Gen., 1865, 3 M. 1007. 
To these may be added two important 
English cases, Att.-Gen. v. Mangles, 5 
Mee. & Wel. 120; Att.-Gen, v. Simcox, 
1W. H. & G. 749. 
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for sale, as distinguished from a power! In the cases which come cuaprer x1. 
before the Courts the truster generally begins by giving his trus-  —™” 
tees a power of sale, which is sometimes stated to be as ample as 

the testator himself possessed; and more rarely is qualified by a 

reference to the necessity of the case, or is safeguarded by being 

made dependent on the wish or consent of the residuary legatees, 

423. Now (1.) where the estate conveyed is a substantial land Conversion in 
estate, an ordinary power of sale does not operate a conversion . ie a. 
from heritable into moveable. So much will be generally admitted, 
because the testator may be content that his family should possess 
the estate as beneficiaries pro ¢indiviso, or that they should have it 
divided amongst them specifically, and may yet think it proper to 
give a power of sale to his trustees to meet emerging circum- 
stances. 

424, (2.) Where the heritable estate of a truster consisted of Heritable 
nothing more permanent than heritable bonds, and the purposes of “"""** 
the trust were those of a family settlement of moveable estate, the 
presumption was very strong that moveable interests were intended 
to be given to the members of the family ; but here the question 
no longer arises, since heritable bonds have become moveable as to 
succession under the operation of the Titles Act, 1868, and it is 
now hardly possible that a question of constructive conversion 
should arise with respect to an heritable security. 

425. (3.) Passing to the cases of the ordinary type, where the pte 
subjects are house property purchased for investment or resale, What amounts 
shops and factories, feu-duties, conveyances of Jands held as cover- '*¢onversion. 
ing securities for money lent, and the like,—if the trust is one for 
immediate distribution, or where distribution is only postponed to 
secure an income to a wife or a daughter,—it is difficult to avoid the 
conclusion that the expression of a purpose or intention to divide 
the value of the estate in money, coupled with an unqualified 
power of sale for carrying that purpose into effect, amount to a 
constructive conversion. In the series of decisions, chiefly of the 
Second Division of the Court, which preceded the seven-judge 
case of Sheppard,? this was the ground of judgment announced 
by Lord Monereiff, and consistently carried out on the prin- 
ciple of presumed will or intention.? The writer is not pre- 
pared to dissent in principle from any of these decisions, nor 
would he be disposed to assent to Lord Moncreiff’s observation 


1 Ag an example of conversion under 3 Mackenzie v. Mackenzie, 1868, 6 M. 
an express direction to sell, see M‘(ril- 5; Boag v. Walkinshaw, 1872, 10 M. 


Q79 


37 
; ‘Gilchris 7 72; Fotheringham’s Trs., 1873, 11 M. 
hrist's Trs. v. M‘Gilchrist, 1870,8 M. 872; Fot y F : 
689, ; 848 ; Baird v. Watson, 1880, 8 R. 233 ; 
2 Sheppard’s Trs. v. Sheppard, 1885, see also Nairn v. Melville, 1877, 5 R. 
IPR, IDE BS 128. 
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in the ease of Seton’s Trustees, that since Sheppard’s case the current 
of decisions has set entirely in the other direction. The later cases 
of Kippen’s Trustecs? and Brown’s Trustees * maintain unimpaired 
the principle that a power of sale, given with a view to an 
equitable distribution of the value of the trust-estate within the 
truster’s family, is equivalent to-a trust for sale, provided the 
other necessary conditions exist, ¢.c., where the heritable property 
is such as would only be held for investment, and the division 
is either immediate or is only postponed for reasons connected 
with the interests of the immediate legatees. Inthe case last men- 
tioned the present Lord Justice-Clerk pointed out that there had 
been no case in which a testator used the words “ pay” and “ pay- 
ment” only (without the alternative of specific conveyance) where 
the decision had been against conversion. Of all the elements 
which affect the question of the intention to convert, the numerical 
strength of the body of beneficiaries seems to be the least important. 
It is recorded in one of the cases that at the time of the division 
there were fifty-two beneficiaries interested in the proceeds of the 
sale, and yet the estate was held not to be converted.4 To conclude 
this part of the subject, the elements which mainly determine con- 
version are those which are described in the following sentence, 
taken from one of Lord Moncreiff’s judgments :—‘“ It being clear that 
the heritable property was held only as an investment, that the direc- 
tion appears to contemplate a payment in money, that there is a 
considerable number of beneficiaries, and that the bequest is a 
bequest of residue, everything seems to lead to the result that there 
was conversion here.” ® 

426. (4.) So much as to the grounds of judgment which have 
prevailed in favour of constructive conversion and the claims of 
personal representatives. Without professing to be able to reconcile 
all the decisions, it may be affirmed that where the decision has 
been in favour of the heir, it will in general be found either that 
the power of sale was qualified, or that some of the elements enume- 
rated by Lord Moncreiff in the passage cited have been awanting. 

427. To begin with the case of Buchanan v. Angus which was 
the subject of a considered judgment in the House of Lords, and to 
which a somewhat exceptional weight has been attributed: the 
power of sale in that case was qualified by the words “ if necessary.” 
Now, according to the judgment of the Lord Chancellor Westbury, 
concurred in by Lord Cranworth, a power so qualified would not 


1 Seton's Trs. v. Seton, 1886, 13 R. 4 Duncan’s Trs, v. Duncan, 188%, 9 R. 
1047. 731. 

2 Sp. Ca. Kippen’s Trs., 18&9, 16 R. 5 Sp. Ca. Baird, 1880, 8 R. 235. 
668. 6 1862, 4 Macq. 374, reversing 22 D, 


3 Sp. Ca. Brown’s Trs., 1890,18 R.185, 979. 
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have the effect of changing the succession unless the necessity fora cHarrer x1. 


sale should arise in a due course of administration. But, as in this 
case the testator left no debts, and according to the will the estate 
was to be shared by two beneficiaries, their Lordships found that a 
sale was not indispensable to the execution of the trust, and that 
the estate ought to be conveyed pro indiviso to the appellant, who 
was the representative in heritage of these persons. It may here 
be noted that in three trust cases (which preceded the judgment 
in Buchanan v. Angus), where the right to the residue belonged to 
a sole beneficiary, it was rightly held that conversion did not take 
place, and that the power of sale was only a power, and not a trust 
for sale. Proceeding to those cases subsequent to Buchanan v. 
Angus which have been decided against the heir, and passing over 
Melrose? (where the Lord President said that in the view taken 
regarding vesting it was unnecessary to enter upon the question 
whether the property was heritable or moveable), we come to the 
important case of Auld v. Anderson,® which presents two specialties 
—first, that the trust was not one for division amongst the 
immediate objects of the will, because the trustees were directed 
not to pay but to hold the residue of the estate for the truster’s 
children, and the survivors of them, whose interests, moreover, were 
declared to be strictly alimentary ; sccondly, that there was an 
alternative direction or power, either to sell the heritable property 
or to apportion and divide it among the six children, words which 
were construed as meaning a division in forma specifica, and which, 
in the opinion of the Court, were conclusive against the argument 
for conversion. The same specialties are presented in Duncan’s 
Trustees, where the trust was conditioned to subsist until the death 
of the testator’s wife and his seven children, the ultimate direction 
being “ to denude in favour of the persons who shall then have right 
to the different subjects hereby conveyed.” Then, as pointed out 
by Lord Craighill, the power of sale was only applied to a part of 
the trust-estate, and was given subject to two qualifications—/irst, 
the consent of the beneficiaries, and, secondly, the condition that 


the proceeds of the sale should be laid out on heritage. The case Case of a 
discretionary 
trust for sale. 


of Aitken v. Munro® was considered by the Lord Ordinary and the 
Court to be an example of the second rule referred to in the com- 
mencement of this chapter, z.c., that where trustees under a con- 


1 Cathcart v. Cathcart, 1830, 8S. 803 ; 2 Melrose v. Melrose’s Trs., 1869, 7 M. 
Speirs v. Speirs, 1850, 13 D, 81; Grind- 1050. 
lay v. Grindlay’s Trs., 1858, 16 D. 27; 3 1876, 4 R. 211, see pp. 215-216. 
and see Advocate-General vy. Smith, 14 49 R. 741. On the effect of such a 
D. 585, and Exch. Ca.; 1 Macq. 760 ; qualification of the power of sale, see also 
Somervilles Trs. v. Gillespie, 1859, 21 D. Gray's Trs, v. Robertson, 1868, 1 M. 936, 
1148. 5 1883, 10 R. 1097. 
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carrer xr. tinuing trust are charged with a discretionary power or duty, either 
to sell or to retain the property, as time and circumstances should 
render expedient, the conversion will be determined by the exercise 
of the power. The Lord President says'—* It is impossible to 
resist this conclusion upon the interpretation of the deed, that the 
trustees were invested with an ample discretion to retain the heri- 
table estate or to sell it, whichever they might think the most ex- 
pedient, or whichever they might find to be necessary in the 
execution of the purposes of the trust.” Such a discretion is, of 
course, not the same thing as a discretion to sell. His Lordship 
also remarked on the fact that for more than half a century the 
heritable property had remained unconverted in the bands of the 
trustees. In the seven-judge case of Sheppard,? it must be admitted 
that there was room for difference of opinion, because the Court 
was not unanimous; but the argument against conversion, which 
secured the support of five of the seven judges, was of the same 
character as that in the preceding cases; in the will the ultimate 
direction to the trustees was, “to divide the whole residue of my 
means and estate, and to dispone, convey, and make over,” &c., 
words which certainly point to a conveyance in forma specifica. 
Here also the power of sale given to the trustees was qualified by a 
declaration that it was not to be used so as to affect the liferent 
right of the testator’s widow ; in other words, there could not be a 
complete conversion as at the testator’s death, but only a sale under 
burden of the liferent. Lastly, there is the case of Seton’s Trustees 
where, with an alternative direction either to sell the heritage and 
divide the proceeds, or to convey the property specifically to the 
children of the truster, their Lordships of the Second Division, 
including the judges who dissented in Sheppard, were unanimously 
of opinion that this could not be interpreted as an unqualified trust 
for sale, and that the estate was to be treated as unconverted. 
Lord West-_ 428, The subject may fittingly be concluded by quoting the 
Se adel more important sentences of the Lord Chancellor’s judgment in 
Buchanan v. Angus* “The principle or doctrine of conversion,” he 
says, “appears to be the same both in England and in Scotland. 
Conversion is a question of intention, and depends on the nature 
and effect of the direction given in any settlement or will.” Then 
he takes the case, in the first place, that there is a direction to sell, 
the effect of which is undoubtedly to operate a conversion. “But,” 
he continues, “if instead of an absolute and unqualified trust or 
direction for sale, the right to sell is made to depend on the 


1 Aitken v. Munro, 10 R. 1104, 3 Seton’s Trs. v. Seton, 1886, 13 R. 
* Sheppard v. Sheppard’s Trs., 1885, 1047. 
12 R. 1193. * Buchanan v. Angus, 4 Macq. 879. 
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discretion or will of the trustees, or is to arise only in case of 
necessity, or is limited to particular purposes, as, for example, to 
pay debts, or is not, in the appropriate language of Lord Fullerton 
in the case of Llackburn, “indispensable to the execution of the 
trust,”—then in any of these cases, until the discretion is exercised, 
or the necessity arises and is acted on, or after the particular 
purposes are answered, or if the sale is not indispensable, there is 
no change in the quality of the property, and the heritable estate 
must continue to be held and transmitted as heritable. . These 
principles are clearly deducible in Scottish law from the cases of 
Durie, Patrick, Blackburn, Williamson, and Pearson, which have 
been cited at the bar.” 

429. When considered with reference to the facts of the case 
under appeal, the object of the speaker being to set forth a clear 
exposition of the grounds of reversal of the judgment of the Court 
below, while recognising the value of previous decisions of that 
Court, it does not appear that these expressions were intended to 
lay down a rule or course of construction hostile to constructive 
conversion, but rather to guard against the extension of this useful 
doctrine to cases and in a degree which might conflict with the 
existing law of primogeniture in relation to heritable succession. 

430. II. ConvEeRsION From MOVEABLE INTO HERITABLE.— There 
is a well established rule of law to the effect that a direction to 
invest money in land, to be settled on selected heirs, impresses the 
character of heritable succession on the estate, so that not only 
the capital fund, but the interest and proceeds accruing from it, 
will descend to the heirs of the destination.2, We refer of course 
to such interest and proceeds as come into the hands of trustees, 
which follow the estate as accessories, and are either accumulated 
with the principal, or are payable, in default of a direction to 
accumulate, to the heir of the destination for the time being ;* for, 
as to interest already paid, that must go as personal estate to the 
executors of the heir to whom it has been paid or is due.* 


1 These cases are cited in notes 1 and 5, 
p. 224, supra. 

2 Stair vy. Stair’s Trs., 29 Mar. 1825, 
1W. & S. 72, affirming 2 Sh. 205, N.E. 
182; see the second action, 2 W. & S. 
414, reversing 4 Sh, 483, N.H. 488 ; and 
2W. & S. 614, reversing 5 Sh. 476, N.E. 
449; Lowat’s Tre. v. Howat, 17 Feb. 
1838, 16 Sh. 622; Campbell's Trs. v. 
Campbell, 30 June 1838, 16 Sh. 1251; 
Macpherson vy. Macpherson, 14 June 1852, 
1 Macq. 248 ; Sitwell v. Barnard, 6 Ves. 
520, referred to by Lord St Leonards in 


Macpherson's case; Dickson’s Tutors v. 
Scott, 2 Nov. 1853, 16 D. 1; Moncrieff 
v. Menzies, 25 Nov. 1857, 20 D. 94. 

3 See Chapter LVI., Section II. 

4 In the Adv.-Gen. v. Stair’s Trs., 
15 July 1850, Exch. Rep., it was decided 
that legacy duty was exigible under 36 
Geo. Ul., cap. 82, in respect of the en- 
joyment by an heir of entail of the interest 
and proceeds of trust money directed to 
be invested in land, as on an annuity for 
life of the annual amount of such interest 
and proceeds. 


229 


CHAPTER XI. 


Moveable 
estate directed 
to he invested 
in land de- 
scends as heri- 
tage. 


230 


CHAPTER XT. 


In trusts for 
the purchase 
of land, the 
purchase 
money follows 
the destina- 
tion. 


Direction to 
invest on heri- 
table security 
does not 
change the 
quality of the 
succession, 


CONSTRUCTIVE CONVERSION OF 


431. On this principle, where a testator directed his executors 
to purchase the estate of C. in F., or another estate of equal value, 
and to settle it on heirs-male ; and the free fund, after payment 
of debts and legacies, amounted to only £750, which was obviously 
insufficient for the purpose; and the institute, after attaining 
majority and drawing several years’ interest on the above sum, 
died, leaving a daughter, who claimed the succession as his 
executor,—the Court repelled her claim,! and adjudged the fund to 
belong to the heirs who were entitled to succeed to the entailed 
estate under the destination, on the ground that the money, so long 
as it remained in the custody of the trustees, was a swrrogatunr 
for the landed estate which the testator had intended to give.? 

432. Prior to the commencement of the Titles Act, 1868, it was 
often a question of difficulty whether a direction to invest trust 
money on heritable security would impress the quality of heritable 
succession on the beneficial interest. There is certainly room for 
the distinction which has been taken between the cases of a direc- 
tion to purchase land and a direction to invest upon heritable 
security, because heritable security is the recognised legal invest- 
ment for trust money, and such investment, when made by the 
trustee in the ordinary course of administration, do not affect the 
succession to the estate. It was decided that a direction to invest 
upon heritable security, “for securing” payment of an annuity, 
leaves the fund in the condition of personalty ;? and again that a 
direction to invest money in heritable or personal security left the 
succession unaltered, on the ground that an alternative direction 
had only the force of a power. The case of Romanes v. Riddell ® 
decides that a positive direction to invest in heritable security 
changes the succession from moveable to heritable, but this no 
longer affects the rights of heirs and next of kin, and can at most 
only be important as determining whether legitim is due from such 
investments, or whether the widow of a beneficiary is entitled to 
legitim or to terce out of the invested money. 


1 Fergusson v. Fergusson, 15 Feb. 1834, 605. Lord J.-C. Hope observed, that in 


12 Sh. 456. 

2 The case of Dick v. Gillies, 4 July 
1828, 6 Sh. 1065, although erroneous in 
so far as it extended the doctrine of con- 
version to intestate succession, is a good 
authority for the doctrine in its general 
application. 

3 Carfrae v. Carfrae, 8 Feb. 1842, 4 D. 


order that such a direction should have 
the effect of rendering the fund heritable, 
there must be an actual destination of the 
fee of the particular sum. 

4 White v. White, 28 June 1860, 22 D. 
1335, 

° Romanes v. Riddell, 13 Jan. 1865, 8 
Macph. 348. 
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433. I. Errect oF A DIRECTION TO CONVERT ON LAPSED Ifthe purpose 
SUCcESsION.—If a truster, while directing his trustees to convert pemdrae. be 
his estate into property of a different quality for the purposes eee to 
afterwards expressed, should either inadvertently or by design law ; money 
leave a certain share of the succession undisposed of, no inference (rte £2 Pe 
can be drawn, so far as that share is concerned, of any testamentary ee 
purpose, and it may be assumed that in directing a conversion the 
truster had no other object in view than that of facilitating the 
realisation of the estate which he had disposed of. The same reason- 
ing is applicable to the case of a direction to convert for the benefit 
of parties who fail by predecease or otherwise; for when the purpose 
fails, the intention deducible from that purpose fails also. Upon 
these general considerations, Lord Loughborough, in Collins v. 
Wakeman, and afterwards Lord Cottenham in the important case 
of Cogan v. Stevens? decided that, in the absence of any direction 
as to the disposal of the proceeds of real estate, and also in the 
parallel case of a failure of heirs under a destination of personal 
estate directed to be invested in land, the succession remained un- 
converted. It is now settled in the law of England by the leading 
case of Taylor v. Taylor,’ that land directed to be sold with a view 
to the execution of certain purposes, results to the heir-at-law 
whatever be the cause of the failure of the trust purpose. 

434, The principle of the English decisions appears to be sound, Analysis of the 
and is applicable to questions of the succession to lapsed interests ee 
under Scottish testamentary instruments. There is indeed a deci- 
sion to the contrary in the much canvassed case of Dick v. Gillies. 

That case was already overruled on another point by the case of 
Lord v. Colvin; ® and it was observed in the last edition that on 
the point immediately in question its authority must be regarded 
as greatly shaken by the opinions delivered in Nezlson v. Stewart,° to 
the effect that a direction to convert an heritable estate into move- 

1 Collins v. Wakeman, 2 Ves. jun. 683. is necessary to carry out the objects and 


2 Oogan v. Stevens, 1 Beav. 482, 5 L.J. intentions of the testator ; but where the 
Ch. 17 ; see previous note. object fails, the direction does not take 
3 Taylor v. Taylor, 22 LJ. Ch. 742 — effect” (22 L.J. Ch. 744). 
(overruling Phillips v. Phillips, 1 My. & K. 4 Dick v. Gillies, decided by the whole 
643). ‘The result of the authorities,” Court, 4 July 1828, 6 Sh. 1065. 
said Lord Cranworth, “is, that where 5 Lord vy. Colvin, 7 Dec. 1860, 28 D. 
there is a direction to sell real estates, and 111. 
that the proceeds shall form part of the 6 Neilson v. Stewart, 3 Feb. 1860, 22 
personal estate, the true construction is, D, 646. 
that the conversion takes effect so far as 
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cnarter xt. able, without giving it to any one, was a mode of proceeding which 


could not affect the interests of the heir-at-law. The weighty 
opinion of Lord Curriehill in Pearson v. Ogilvie* tended in the same 
direction, although the question there was complicated by the exis- 
tence of an ultimate destination to the truster’s heirs. The principle 
is now definitely settled against the application of constructive con- 
version to cases of lapsed succession by concurring decisions of the 
two Divisions of the Court. In the first of these cases, Thomas v. 
Tennent’s Trustees, the distinction is very forcibly stated in the note 
of Lord Barcaple, whose judgment on this point was affirmed in the 
Second Division. “He knows of no authority for holding that an 
absolute direction to trustees to sell, where the beneficial purpose 
for which the sale was to be made has failed, or has been revoked, 
changes the character of the estate from heritable to moveable in 
the succession of the truster, or is an implied and operative direction 
to pay the price to his executors. On the contrary, he is of opinion 
that, on all the analogies to be drawn from the established rules of 
law in regard to succession and settlements, the maker of the deed 
must be held to have died intestate in regard to property in that 
position ; and that the nature of his succession cannot be affected 
by his inchoate or abandoned purpose to settle it in favour of 
strangers. It is, indeed, a well-established rule of law that an 
absolute direction to sell makes the property moveable in the suc- 
cession of the beneficiaries, although the sale may not have taken 
place or the time for it arrived at their death. The obvious ground 
of that rule is that the beneficiaries could never get the subject of 
the bequest except as moveable property; and it has no applica- 
tion to the totally different question as to the effect of such a direc- 
tion on the intestate succession of the truster himself.”2 In the 
other case referred to, the judges of the First Division were unani- 
mous, the Lord President observing—* The rule of law is clearly 
established, that to disinherit the heir, or to defeat the executor, it is 
necessary not only so to deal with the estate as to effect conversion, 
but to give it to some other person, . . . On this point I 
entirely agree with the law as stated by Lord Curriehill in the case 
of Gardner v. Ogilvy, and by Lord Neaves in*WNeilson v. Stewart.” 3 
435. The principle has been followed in cases raising incidentally 
a question of conversion, as in Napier v. Orr,t where it was held 
that the right acquired by next of kin through the heit’s collation 
of specific estate was heritable as to succession ; and in Pringle’s 


1 Pearson v. Ogilvie, 1857, 20 D. at p. * Thomas v. Tennent’s Trs., 1868, 7 M. 
107 ; and see the opinion of Lord Core- 114, at p. 117. 
house in Finnie v. Comms. of Treasury, 380 3 Cowan vy. Cowan, 1887, 14 R. 670 
Nov. 1836, 15 Sh. 165; Grindlay v. 675. 
Grindlay’s T7s., 16 D. 35, per Lord Ivory. * Napier y. Orr, 1868, 6 M. 264. 
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Trustecs v. Hamilton, where, under a trust for management and cHarTer x1. 
payment of debts, the trustees, with the knowledge of the truster, 
had invested money in heritable security, and this sum was held 
to be heritable and not subject to collation, because the investment 
was virtually the act inter vivos of the truster.? 


1 1872, 10 M. 621. 

2 «Since the case of Ackroyd v. Smith- 
son, 1 Br. C. C. 508,” say the learned 
editors of White and Tudor’s Leading 
Cases, ‘so celebrated for the elaborate 
argument of Lord Eldon, then Mr. Scott, 
it has never been doubted that, where a 
testator directs real estate to be sold, and 
the produce of the sale to be applied for 
a purpose which either wholly or partially 
fails, the undisposed-of beneficial interest 
will result to his heir-at-law, and will not 
go to his next of kin, although the land 
may have been actually converted into 
money” (1 Wh. & T. 2d ed. p. 704, 6th 
ed. p. 1041). And if a fund, previously 
impressed with the character of realty by 
the force of a direction to invest it in the 
purchase of real property, passes under 
the beneficiary’s general disposition or 
devise, it will be reyarded as realty ; and 
therefore, although, prima facie, a general 
direction to convert the beneficiary’s whole 
estate into money would suffice to recon- 
vert the fund impressed with the character 
of realty, yet a lapacd interest in this por- 
tion of the beneficiary’s succession will 
fall to the heir-at-law, agreeably to the 
principle of Ackroyd’s case; re Taylor's 
Settlement, 9 Hare, 596, 604 ; and see 
Salt v. Chattaway, 3 Beav. 576. 

It is immaterial whether the lapse arises 
in consequence of the predecease of the 
beneficiary, which was the cases in Ackroyd 
v. Smithson, in consequence of the settlor 
having failed to dispose of a portion of the 
estate which he had desired his trustees 
to sell, or from any other cause. In 
Watson v. Iayes, 5 My. & Cr. 125, the 
lapse arose from the settlor having omitted 
to dispose of a portion of the estate which 
he appointed to be sold. In Jessop v. 
Watson, 1 My. & K. 665, the produce of 
the settlor’s estate was directed to be 
divided among his children on their attain- 
ment of majority or marriage, and the 
testator’s only child died unmarried and 
in minority. In both cases the purpose 
of conversion was held to bave failed, and 


the real estate was found to belong to the 
heir-at-law, See also Robinson v. Taylor, 
2 Br. C. C. 589; Taylor v. Taylor, 22 
L.J. Ch. 742, and cases there cited. 

In Fitch v. Weber, 6 Hare, 145, a 
testatrix, after directing a sale of her real 
estate, declared that her trustees should 
stand possessed of the proceeds of the 
eale, as a fund of personal and not of real 
estate ; for which purpose she declared 
that such proceeds, or any part thereof, 
should not in any event lapse or result 
for the benefit of her heir-at-law. She died 
without having disposed of the residue ; 
and the Court of Chancery, disregardiny 
the disinheriting words, gave the surplus 
proceeds to the heir-at-law. Vice-Chan- 
cellor Wigram observed, that according 
to the settled course of decisions the heir 
could only be held to be excluded for the 
purposes of the will; and that, as the 
testatrix had failed to say who should take 
the surplus, the law must dispose of it. 

The principle, that conversion only 
changes the succession for the purposes 
of the settlement, applies also to the con- 
verse case of money directed to be la:d 
out in the purchase of real estate; in 
which case, any undisposed of interest 
results for the benefit of the settlor’s next 
of kin. The leading case is Cogan v. 
Stevens, 1 Beay. 482, note, 5 L.J. Ch. 
17, 1 Wh. & T. p. 1047, decided by Lord 
Cottenham, M.R. In this case the testa- 
tor had directed that £30,000 should be 
laid out on the purcbase of an estate for 
the ultimate benefit of certain persons in 
succession, who all died before the period 
of vesting, with remainder to a charity. 
The gift to the charity was held to be void 
under the Statute of Mortmain, and the 
question then arose, as Lord Cottenham 
states it, ‘‘Whether, when a testatom 
directs money to be invested in land for 
certain purposes, some of which are law- 
ful and take effect, but others fail and 
become void, the property so given, after 
satisfying the lawful purposes, belongs to 
the next of kin, or to the heir of the 
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436. II. Errecr oF A DIrEcTION TO CONVERT ON A DESTINATION 
To THE TRUSTER’s “ Herrs.” —Where heirs of the truster claim the 
succession as beneficiaries, @.¢., under a grant to “ heirs whatsoever,” 
“heirs and assignees,” or under any general expression comprehend- 
ing heirs in moveable as well as heritable succession, the quality 
of the succession, and the description of heirs entitled to succeed, 
would seem to be affected by the direction to convert. The case is 
at least distinguishable from that just considered, where the suc- 
cession is claimed by the heir as accruing by operation of law, or 
by reason of the failure of the truster to dispose effectively of the 
beneficial interest in the property directed to be sold. 

437. The distinction between questions of dmiediate succession 
to trust-estate, arising in consequence of the failure of the truster 
to distinguish the class of heirs to whom the estate is given, and 
questions as to the succession of a beneficiary who died before 
receiving payment of his share, was first brought under the notice 
of the Court by Lord Curriehill in the case of Pearson v. Ogilvie? 
The truster directed her trustees to dispose of the residue of her 
estate, which consisted partly of heritable property, in such way as 


testator. 
upon analogy to several well-established 
rules in equity, it would appear that there 


is no doubt as to the proper solution of 
? 


Upon principle, and 


this question.” And accordingly his 
Lordship, overruling some dicta of a con- 
trary tendency, gave decree in favour of 
the next of kin. 

The question, in what quality a result- 
ing or lapsed interest descends to the 
legal successors of the settlor’s heir or 
next of kin—as the case may be—has 
been much discussed in England. We 
cannot say that the reasoning, upon which 
the quality of the succession is held to be 
changed in the person of heirs of the 
second order, though not changed in the 
person of immediate heirs, is satisfactory 
to ourselves, The point has never been 
raised in Scotland, and we do not think 
it incumbent upon us to cite foreign auth- 
ority in support of what is at best not a 
very substantial distinction. The reader 
is referred, however, to 1 White & Tudor, 
p. 708, 6th ed. p. 1045, for an account of 
the English doctrine. See also Lord 
Curriehill’s dictum, infra, § 487. 

1 Tt would appear that the Court of 
Chancery, in the interpretation of direc- 
tions to convert personal property into 
realty, or the contrary, does not recognise 


any distinction between cases of imme- 
diate succession under the will, and 
descent through a beneficiary. The doc- 
trine is thus stated in 1 White & Tudor’s 
Leading Cases, 6th ed. p. 978 :—‘* Where 
money has been bequeathed to be invested 
in land, for the use of the ancestor and 
his heirs ; or where, on the marriage of 
the ancestor, money has been deposited, 
either by him or by a stranger, in the 
hands of trustees, to be laid out in land, 
to be settled upon himself for his life, 
remainder to his wife for her life, with 
remainder to their issue, and in default of 
issue to the ancestor and his heirs ; or if, 
on the marriage of the ancestor, there be 
a covenant on the part of a stranger to 
lay out money in the purchase of land to 
be settled to the same uses, and the 
ancestor die without issue,—in all these 
cases the heir of the ancestor, and not his 
personal representatives, will be entitled 
to the money laid out in the purchase of 
land.” —Scudamore v. Scudamore, Prec. 
Ch. 543; Disher v. Disher, 1 P. Wms. 
204; Chaplin v. Horner, 1 P. Wms. 487 ; 
Edwards v. Countess of Warwick, 2 P. 
Wms. 171; Knights v. Atkins, 3 Vern. 20. 

2 Pearson v. Ogilvic, 25 Noy. 1857, 20 
D. 105. 
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she might afterwards appoint; and failing such appointment, then 
to her “nearest heirs or representatives,” with power to the 
trustees, if necessary, to sell her said estate for carrying the trust 
into execution. No appointment of residuary legatees having been 
made, the next of kin claimed the succession, founding on various 
expressions in the trust-deed, which were said to indicate an 
intention that the power of sale should be carried into execution. 
As the Court were of opinion that there was no implied direction 
to sell, but merely a discretionary power, it was not necessary to 
determine what effect should be given to a direction to sell for the 
benefit of heirs and representatives. Lord Curriehill observed, 
“The assumption that a direction to testamentary trustees to sell 
the testator’s heritage after his death imports a destination of the 
price of such heritage to his next of kin, does not appear to me to 
be warranted either by authority or principle. . . . Care must 
be taken not to confound such a case with other two cases, belong- 
ing to different categories and regulated by different principles. 
One of these is the case of the succession to the heir himself ; for 
although he be the party who succeeds to the heritable estate which 
belonged to his ancestor at the time of his death, even although 
subsequent to his death it be converted into money by the testator’s 
direction, yet, as what he is entitled to demand is the price, it 
might be held that, were he to die before receiving payment, his 
claim for the price would be included in his moveable succession,” ! 
The other class of cases to which his Lordship referred were the 
Exchequer cases upon the incidence of legacy duty, which have 
been noticed elsewhere. 

438. Lord Deas dissented from the opinion, and observed, that 
as the doctrine of constructive conversion depended on the inten- 
tion of the truster, the question, whether the succession was to go 
to heirs or executors, designed as beneficiaries, depended solely on 
the circumstance whether the truster had or had not directed the 
heritable property to be sold; for, if he had, the result upon suc- 
cession was the same as if he had sold it himself. “I can see no 
difference,” he said, “in this respect, between those cases which 
related to the immediate succession of the truster and those which 
related to the succession of one or more of the beneficiaries.” 

439, The earlier authorities on the question are not conclusive 
on this point. In Patrick v. Nichol,? a power was given to trustees 
to sell heritable estate for the benefit of certain parties, including 
the testator’s nearest heirs whatsoever (to whom the succession 
ultimately opened), and the inheritance was held to accrue to the 


1 20D; 110, Patrick v. Nichol, 7 Dec. 1838, 1 D. 


2 
207. 


239 


CHAPTER XI. 


Direction to 
sell and to pay 
the proceeds to 
truster’s heirs 
and assignees 
operates in 
favour of next 
of kin, 


236 


CHAPTER XI. 


Analogous 
construction 
where the 
destination is 
to the heirs and 
assignees of a 
beneficiary. 


CONSTRUCTIVE CONVERSION OF 


heir-at-law; but it is assumed in Lord Moncreift’s note that a 
direction to sell, expressed or implied, would have carried the estate 
to the executors. The same view had been taken in cases of suc- 
cession accruing to heirs of third parties claiming as persone 
designate of the truster. Thus, in Cathcart v. Cathcart,’ where the 
heirs of an institute called to the succession succeeded to the 
estate as conditional institutes of the granter, the word “heir” was 
held to apply to the heir in heritage, on the ground that while the 
trust conferred a power of sale, a necessity had not arisen for 
carrying that power into execution. It may be observed that this 
was not a ease of succession to a vested interest under a trust-deed, 
but of immediate succession to the truster himself, under the 
clause of conditional institution. Again, in the case of Meihlam v. 
Meiklam’s Trustees, where the succession to a fund settled by 
marriage-contract devolved, in terms of the destination, to the 
“heirs and successors whomsoever” of the husband, it was held 
that the character of the succession, as heritable or moveable, was 
regulated by the settlement, and not by the nature of the actual 
investment of the fund. So in the case of Angus v. Angus,? where 
the parties instituted nominatim had predeceased the granter, 
heritable estate directed to be sold was held to belong to the 
executors of those parties as conditional institutes, in virtue of a 
destination to “heirs, executors, and assignees.” 

440, One obvious reason for extending the principle of con- 
structive conversion to the case of heirs nominated designatively, 
is the inconvenience of assuming a different construction of the 
term “heirs,” according as the succession happens to assume the 
form of a substitution or of a conditional institution. In the case 
of a succession accruing by way of substitution, the clause of con- 
version evidently affects the quality of the succession, because in such 
a case the right of the institute is to receive a sum of money, and 
that right is apparently moveable as regards its distribution amongst 
the persons substituted to him ; hence consistency requires that the 
same construction should be given to it in the case of succession 
by conditional institution. The cases appear to point to these 
conclusions; first, that effect must be given to the principle of 
constructive conversion in all questions between heirs and personal 
representatives of a person named, whether claiming in the character 
of substitutes or of conditional institutes ; and, secondly, that it is 


 Catheart v. Cathcart, 26 May 1830, ‘“‘heirs”’ of the legatees, the question did 
8 Sh. 803. not arise, the House of Lords having de- 
* Meiklam’s Trs. v. Mrs Meiklam’s Trs., cided that there was no implied direction 
2 Dec. 1852,15 D. 159. In Buchanan vy. to convert within the settlement. 
Angus, 15 May 1862, 4 Macq. 374, where 3 Angus v. Angus, 6 Dec. 1825, 4 Sh. 
there was a destination-over to the 279, N.E. 283, 
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impossible to distinguish between the effect of a direction to convert 
for the benefit of such heirs and the case of a direction to convert for 
the benefit of the heirs of the truster himself, in default of appoint- 
ment. Two later cases may be noticed. The first is White’s Trus- 
tees v. White, where the judgment of Lord Neaves was affirmed by 
the Second Division. The trustees were directed to set apart 
£1000, and to invest the same in heritable or personal security, for 
behoof of the truster’s daughter in liferent, and her “ heirs whom- 
soever” in fee. Their Lordships were of opinion that, as the power 
of investment gave the trustees an option to invest either on real 
or personal security, it was impossible to suppose that there could 
have been any definite intention to convert the estate from heritable 
to moveable. In Dundas v. Dundas? the settled estate of the wife 
under the marriage-contract consisted of personal bonds and a 
heritable bond. After the death of the wife, but before the death 
of the husband (who had a life interest under the contract), the 
personal bonds were realised, and the proceeds invested in heri- 
table security. In the event which happened, the wife’s estate 
stood destined “to the heirs of the said Elizabeth Dundas, the 
wife.” It was held that the estate must be shared by the heir and 
the personal representatives of the wife according to the state of 
the original investments. It is much to be desired that the law 
at this point should be cleared by an authoritative decision. 


SECRION TIM: 
RECONVERSION AND ELECTION TO TAKE IN FORMA SPECIFICA. 


441. In principle, it is clear that, as the omission on the part 
of the trustee to effect the conversion of the trust-estate leaves the 
force of the truster’s direction unimpaired, so, on the other hand, 
the actual conversion of the estate by the trustee, whether in 
pursuance of a power or on the ground of supervening necessity— 
e.g., where the free funds are insufficient for the payment of debts 
—will not alter the quality of the succession. It has been 
decided in several of the Exchequer cases that the incidence of 
legacy duty does not depend upon the actual situation of the 
estate at the expiration of the trust;* and @ fortiort it may be 

1 White's Trs. v. White, 28 June 1860, 11 Mar. 1859, 21 D. 709. See the pro- 
22 D. 1335. visions of the Lands Clauses Consoli- 

2 Dundas v. Dundas, 1869, 8 M. 44. dation Act as to compulsory sales, 8 Vict., 

3 Wauchope v. Wauchope, 14 June cap. 19, $$ 67-8; Blair's Trs., 14 Feb. 
1737, 1 Cr. St. & Pat. 200; Davidson v. 1852, 14 D. 496. 


Kyde, 1797, M. 5597; Berford v. Brown, 4 Adv.-Gen. vy. Williamson, 23 Jan. 
1 June 1832, 10 Sh. 609; Gray v. Walker, 1840, Exch, Rep. ; 16 March 1843, 2 
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assumed that the rights of the beneficiary’s heirs and executors, 
while the estate remains in the hands of the trustees, depend in 
general upon the nature of the succession as fixed by the testamen- 
tary instrument.!| An heir in heritage, burdened with payment of 
money provisions to younger children, is a trustee for their in- 
terests; and therefore, although -he assigns heritable bonds in lieu 
of a payment in money, the interest of the younger children will 
continue moveable, and will descend to their executors.” 

442. The succession of minors, as regards heritable property, 
necessarily flows in the channel of law, and is not subject to the 
testamentary disposition of the minor. Accordingly, it is thought 
that, in the case of a direction to purchase an estate for a minor, 
the quality of the succession would not be altered by the election 
of the latter to take payment of the legacy in cash, but would still 
be regulated by the ancestor’s settlement. In Scott v. Scott? a 
husband bound himself by marriage-contract to lay out and secure 
£5000 to his wife in liferent, and the children of the marriage in 
fee. He died without laying out the money, and his heir, in im- 
plement of the obligation, assigned two heritable bonds for the 
amount to the widow and children, on which they were infeft for 
their respective interests. It was held that the share of a child 
who died in minority was moveable as to succession, on the ground, 
as stated by the Lord President and Lord Mackenzie, that an option 
given to invest in heritable or moveable security could not affect 
the succession, and that the rights of heirs were not to be altered 
or modified by the operations of parties in the position of adminis- 
trators. However, it has still to be determined, in the case of a 
sale of heritable estate by a trustee under a power, if payment in 
money is made to a minor beneficiary, whether that will not 
change the character of his succession. It would seem that, as a 
minor possesses the power of testing on his moveable estate, the 
fact of his dying intestate, after having had the money paid to him 
in terms of the will, is presumptive of an intention that he intended 
to leave the money to his next of kin. 

443. The conversion of a lunatic’s estate by his curator will not 
in ordinary circumstances affect the succession ; and so it was held 
in the case of a compulsory sale of land nese to a lunatic pro- 
prietor under the powers of an Act of Parliament But the con- 


Bell, 89; Adv.-Gen. v. Anstruther, 2 > Scott v. Scott, 25 June 1846, 8 D. 

July 1842, Exch. Rep. ; Adv.-Gen. v. 892. 

Blackburn’s Trs., 3 April 1847, Exch. 3 Scott v. Scott, supra. 

Rep. * Monerief v. Miln, 16 July 1856, 18 
* Meiklam’s Trs. v. Mrs, Meiklam’s D. 1286; Kennedy v. Kennedy, 15 Noy. 

Trs., 2 Dec. 1852, 15 D. 159; Nisbet v. 1848, 6 D. 40. 

Lennie, 18 Dec, 1818, Hume, 221. 


HERITABLE OR MOVEABLE ESTATE. 


ditions of the question are materially altered when the sale is 
carried through at the instance of creditors, or even by the curator 
himself, under judicial authority, upon the ground of legal necessity. 
The Lord President Colonsay) in Moncrieff v. Miln, accordingly 
reserved his opinion as to the disposal of surplus funds arising from 
a sale under such circumstances.? 

444, In the case of Hmslie v. Groat, it was decided that an 
apparent heir selling his ancestor’s estate without having made up 
a title by service (and having therefore no vested interest), did not 
thereby alter the character of the succession, but that the price 
accrued to the next heir as a swrrogatum for the landed estate. 

445, It appears that if a beneficiary who is sui juris elect to take 
the trust-estate in its actual condition, instead of taking it in the 
character impressed upon it by the trust, the exercise of the right 
of election is sufficient to determine the character of his succession 
in the event of his death before the transference of the estate has 
been accomplished. This was one of the grounds on which Lords 
Ivory and Rutherfurd, in the case of Grindlay v. Grindlay’s Trustees, 
were of opinion that certain urban subjects retained their heritable 
character in a question as to the beneficiary’s succession, notwith- 
standing that the truster had appointed and authorised his trustees 
to dispose of them by public or private sale. The beneficiary, who 
was also trustee, instead of selling the property, had let it on a ten 
years’ lease, and in her trust settlement had referred to it as her 
heritable estate, conveyed to her by her late husband. Those cir- 
cumstances, in the opinion of their Lordships, amounted to an elec- 
tion on the part of the lady to take the estate in its character of 
heritage. In another case it was held that the quality of the 


WAS 1D), TAOS). investment of the money in improvement 


2 It was observed by Lord Eldon (ex 
parte Phillips, 19 Ves. 124) that if it was 
for the advantage of a lunatic, whose real 
estate was embarrassed by debt, the Court 
would authorise the sale of the estate 
rather than allow the personalty to be ex- 
’ hausted ; and it appears that in various 
cases the personal property of lunatics has 
been applied, under the authority of the 
Court of Chancery, in ameliorating the 
condition of the real estate—e.g., in pay- 
ing off mortgages (Oxenden v. Lord 
Compton, 2 Ves. jun. 74), in necessary 
improvements (Sergeson v. Sealey, 2 Atk. 
414; Dormer’s case, 2 P. W. 262), re- 
pairs, or fines for renewals of leases or 
admissions to copyholds (ex parte Urim- 
stone, Amb. 708; ve Badcock, 4 M. & 
Cr. 440. We may observe that in the 
latter case the judgment authorising the 


was qualified by the remark that ‘‘it 
would be right that the sum so laid out 
should retain its character of personalty ;” 
and this dictwm is confirmed by the deci- 
sions in re Leeming, 7 Jur. N.S. 115, and 
Weld v. Tew, Beatt. 272. See also Lewin 
on Trusts, 9th ed. 1098. 

3 Emslie v. Groat, 25 Feb. 1817, Hume, 
197. 

4 Grindlay v. Grindlay’s Trustees, 9 
Nov. 1853, 16 D. 27. The principle of 
election or constructive reconversion is 
also recognised in the cases of Vicolson’s 
Assiy. v. Macalister’s Trs., 2 Mar, 
1841, 3D. 675; Willamson v. Paul, 15 
Dec. 1849, 12 D. 372; and Gray’s Trs. 
vy. Robertson, 19 June 1863, 1 Macph. 
936. 

5 16D. pp. 34, 36. See Hogg v. Humil- 
ton, 1877, 4 R. 845. 
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succession was not eee by a sale with the consent of the 
beneficiary, because the price had been allowed to remain as a 
real burden on the estate.! 

446. If a trust-estate is sold after the death of one or more of 
the beneficiaries by the direction of the survivors, their election to 
take the land as money, although it will be available for the pur- 
pose of determining the quality of the succession of those who con- 
sented to the sale, will not operate as a conversion of the succession 
of the predeceasing beneficiaries.” 

447, It is perhaps superfluous to add that reconversion is not 
an element in the revenue cases depending on conversion. The 
tevenue Acts impose legacy duty on real or heritable property 
directed to be sold; and the circumstance of the beneficiary having 
accepted a disposition of the heritage in forma specifica is not a 
reason for depriving the revenue of (te duty which accrues under 
the terms of the testamentary direction.? Similarly, a sale made 
on the order or with the consent of the beneficiary, and not in 
virtue of a testamentary direction, does not render the estate lable 


to legacy duty.* 


1 Paul v. Home, 1872, 10 M. 937. 

2 Stvachan v. Mowbray, 21 Feb. 1848, 
5 D. 688. 

3 Adv.-Gen. v. Williamson, 16 March 
1843, 2 Bell, 89, affirming judgment of C. 
of S., 23 Jan. 1840, Ex. Rep. ; Att.-Gen. 
v. Holford, 1 Price, 426; and see ve 
Ramsay's Trs., 2 Cr. M. & R. 224, note. 

4 The principle of reconversion by the 
election of the beneficiary has been much 
discussed in England, and the decisions 
throw light upon many questions which, 
under our law, are sti!] regarded as un- 
settled. The following summary embraces 
the more important points which have 
been determined :— 

1. Election may be made by a person 
sui juris, either in writing or by parole. 
Lord Eldon and other judges have ex- 
pressed the opinion that, although the de- 
claration of the cestuz que trust would not 
be admissible in a question with third par- 
ties, it was binding inter heeredes ; Wheldle 
v. Partridge, 8 Ves. 236 ; Pulteney v. 
Darlington, 1 B. C. Ca. 237 ; Edwards v. 
Countess of Warwick, 2 P. W. 174; 
Chaloner v. Butcher, cited in Crabtree v. 
Bramble, 3 Atk. 685. 

2. Election to take real property in that 
character may also be made constructively, 
-—as, for example, by the cestut qe trust 
entering into possession of the property, 


and taking the title-deeds into his 
custody ; Davies v. Ashford, 15 Sim. 42, 
14 L.J. Ch. 473 3 Griesbach v. Fremantle, 
17 Beav. 314. In Dizon v. Gayfere, Sir 
John Romilly, M.R., observed that slight 
circumstances might be sufficient to raise 
a presumption of reconyersion, and that, 
in the absence of other facts, the retaining 
of the lands for a great length of time 
would be sufficient to induce the Court to 
come to that conclusion ; but in that case 
the length of possession was insufficient, 
and the death of the cestui que trust with- 
out having sold the property, was adverse 
to the supposition of reconversion, 23 L.J. 
Ch. 60, see p. 64; and see Kirkman 
v. Myles, 13 Ves. 338. And so, where 
money is to be turned into land, recon- 
version may be implied from the receipt 
of the principal, but not of the annual 
income; (Gillies v. Longlands, 20 L.J. 
Ch. 441, Reconversion may also be 
effected by changing the securities on 
which money is invested, as was found in 
Harcourt v. Seymour, 2 Sim. N.S. 12, 
20 L.J. Ch. 606, where Lord Cranworth 
said it was sufficient if the Court saw that 
the party meant the estate to be dealt 
with as money, and that it was immaterial 
whether he knew that, but for his election 
so expressed, it would have been turned 
into land. 
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SECTION IV. 
PROPERTIES OF THE CONVERTED ESTATE. 


448. In the preceding sections of this chapter the quality of the To what extent 
converted estate has been considered chiefly in relation to the rights Converted sue- 
of heirs and executors. Its other properties have been but slightly etek 
touched on, and that only in illustration of the general argument. ae 
It is sufficiently obvious that an estate in succession, although con- 
structively, or even actually converted by virtue of a testamentary 
direction, may yet retain certain of the properties of the original 
estate. Moveable estate converted into heritable at the request of 
the beneficiary, and personal interests in land reconverted in con- 
sequence of the election of the beneficiary to take over the estate 
specifically, retain their moveable quality so far as to be liable in 


payment of legacy duty. 


3. Asa general rule, there can be no 
reconversion by a person subject to legal 
incapacity ; Carr v. Ellison, 2 B. C. Ca. 
56; Padbury v. Clark, 2M'‘N. & G. 298 ; 
Ashby v. Palmer, 1 Mer. 296. But al- 
though at common law a married woman 
could not have elected to reconvert, it 
was afterwards held, in consequence of 
the powers given by 3 and 4 Will. 1v., cap. 
74, S$ 40, 71, and 77, and 8 and 9 Vict., 
cap. 106, § 6, to married women to dispose, 
with the concurrence of the husband, of 
any estate or interest at law or equity, 
that land devised upon trust in terms 
amounting to a conversion might be dis- 
posed of by a married woman as an 
interest in land ; Briggs v. Chamberlain, 
11 Hare, 69, 23 L.J. Ch. 635; Tuer v. 
Turner, 20 Beav. 560, 24 L.J. Ch. 663. 
A legatee having only a contingent or 
dcfeasible interest cannot effectually d's- 
charge a trust for sale, so as to operate a 
reconyersion of the estate ; Sisson v. Giles, 
32 L.J. Ch. 606. 

4, In Lingen v. Sowray, 1 P. Wms. 
172, it was held by Lord Harcourt that a 
reinainder-man might elect to reconvert 
the trust-estate, so as that his election 
should be binding inter heredes. But 
such election would of course be subject 
to the right of the owner of the prior 
estate to call for the actual conversion of 
the land or money in accordance with the 
instrument of trust— Gillies v. Longlands, 
20 L.J. Cb. 441—which, in Mr. Lewin’s 

WOME Ue 


On the general properties of the cen- 


opinion, would render the intended elec- 
tion ineffectual (Lewin on Trusts, 9th ed. 
1088). According to Scottish principles, 
it is conceived that the efficacy of such an 
intentional reconversion by the party 
entitled to a reversionary interest would 
depend upon whether the interest was 
vested. Ifthe prior estate were a mere 
liferent interest in land, it is thought that 
the fiar might elect to take the lands 
specifically on securing the liferenter’s 
interest by a bond and disposition in 
security. But if the prior estate in 
question were a fee of the proceeds of 
Jand directed to be sold, with a substitu- 
tion, it is pretty clear that the substitute 
could not interfere to prevent the sale, 
because the institute in the case supposed 
would have a clear interest to take the 
estate in money, and so defeat the sub- 
stitution. 

5. According to 
where an estate is directed to be sold for 
the benefit of several persons, it is not in 
the power of any single beneficiary to 
prevent the sale,—//olloway v. Radcliffe, 
23 Beav. 163; Chalmer v. Bradley, 1 J. 
& W. 59; but if money be directed to 
be laid out in lands, any one of the bene- 
ficiaries may elect to take his own share 
as money, for in so doing he does not come 
jnto conflict with the interests of his co- 
legatees ; Seeley v. Jago, 1 P. W. 389 ; 
Walker v. Denne, 2 Ves. jun. 182, per 
Lord Loughborough. 
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verted estate—the mode in which it is capable of being affected by 


~ diligence, its transmissibility by will or assignation, and its hability 


to legal claims—some further observations are necessary. 

449, In principle, it is clear that the legal claims affecting a 
testamentary estate must be determined by its quality in the person 
of the testator ; forif the rule were otherwise, the rights of the legal 
claimants might be defeated by a mere expression of the testator’s 
intention that his estate should be taken in a different character 
from that which actually belonged to it. The mode of transmission 
of the beneficial interest in the converted estate after it has vested 
in the beneficiary would seem to depend mainly upon the character 
of the interest which he acquires in it. 

450. I. LEGAL CLAIMS AFFECTING THE CONVERTED EsTATE.—Con- 
structive conversion, which is the creature of intention, can have no 
effect whatsoever upon the legal claims of the truster’s successors. 
For example, the insertion of a direction to sell in a disposition of 
heritable estate would not bar the right of reduction ex capzte lecti. 
The subject has been already discussed in treating of the interest 
of the truster’s heirs and executors in the converted succession.' 
The same principle necessarily regulates the incidence of terce, jus 
relicte, and legitim. Terce, for example, is exigible out of all the 
lands in which the proprietor died infeft.2 Consequently, no direc- 
tion to convert those lands into money after the truster’s death is 
of any avail to exclude the rights of the widow ; and accordingly, 
in a case where a part of the lands of a deceased proprietor was sold 
for payment of his debts, it was found that the widow was entitled, 
as tercer, to a share of lands equal in yearly value to a third 
of the whole lands in which her husband died infeft, inclusive of 
what had been sold? The case referred to may be contrasted with 
another,* where a proprietor having disponed his estate by an ex 
facie absolute conveyance inter viros, in security of borrowed money, 
it was held that terce was only exigible out of the reversion, such 
reversion being the measure of the husband’s title and interest at 
the time of his death. 

451. Jus relict, again, being an absolute right to the capital of 
one-third or one-half, as the case may be, of the husband’s free per- 
sonal estate, it is clear that any direction to invest such estate in the 


purchase of lands can only receive effect as a disposition of the resi- 
due after allowing for that claim. 


! Supra, Section IT, 


Ersk. 2, 9, 46; Bell’s Pr. § 1598. 
Arbuthnott v. Arbuthnott’s Trs., 23 
June 1805, Hume, 294. And see Bell v. 
Halliday, 8 Dec. 1825, 4 Sh. 286, N.E. 289. 
4 Bartlet v. Buchanan, 27 Nov. 1812, 
F.C. On the same principle, terce is di- 


w 


3 


The remark is equally applicable 


minished by all heritable securities and 
real burdens completed by infeftment in 
the husband’s lifetime ; Campbell v. Camp- 
bell, 1776, 5 Br. Sup. 627 ; Stewart, 1792, 
cited 1 Bell’s Com. 7th ed. p. 727, note 3. 

> See Ramsay v. Cowan, 11 July 1833, 
11 Sh. 967. 
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to legitim. A truster,in contemplation of law, disposes only of the cxaprer x1. 
dead’s part—his own share of the succession. It+was solemnly == 
determined in the case of Hog vy. Hoy,? that the right to legitim 

could not be disappointed except by means of an actual beneficial 
conveyance wter vivos; and that if a disposition of moveables 

should be made in the form of a de presenti conveyance, yet if it 

appeared that the assignment was upon trust to invest the proceeds 

in land after the truster’s death, the fund would remain moveable, 

and would be subject to legitim. 

452. Conversely, legitim and jus relict are not exigible out of Legitim, &c. 
the proceeds of land disponed to trustees upon trust for sale and ae en 
division of the proceeds. This point was determined with reference ae 
to a trust for sale, under which a sale had been carried through ‘ 
in the truster’s lifetime, but the purchaser had not obtained a con- 
veyance.? We have already seen that in the case of a lapse the 
lands result to the heir-at-law notwithstanding the direction to 
sell* a proposition which is obviously inconsistent with the notion 
of any claim on the part of personal representatives. But a 
moveable interest in landed estate, ¢7., the right of a partner to 
a share of lands® or heritable bonds ® forming part of the company 
estate, is of course subject to the legal claims of the widow and 
children. 

453. IJ. TRANSMISSION OF THE CONVERTED EsratTe.—In one 
sense of the term every beneficial or equitable interest in a trust- 
estate may be described as a “ personal” right;7 but in this sense 
personal interests in land are heritable, and are not susceptible of 
transmission by testament. A conveyance of an interest in a trust 
of heritable estate must therefore at common law be in the disposi- 
tive form ;® and it was laid down in a leading case that the heir’s 
interest can only be taken up by service.? Such being the general 


Secus as to 
moveable in- 
terests in land, 


1 White v. Finlay, 15 Nov. 1861, 24 
D. 88 ; see observations, p. 49. 

2 Hog v. Hog, 14 May 1800, M. “ Le- 
gitim,” App. No. 2; 12 July 1804, 4 Pat. 
581. On the point that an absolute con- 
veyance inter vivos takes the property out 
of the legitim fund, see Milroy v. Milroy, 
31 May 1803, Hume, 285 ; Collie v. Pirie’s 
Trs., 22 Jan. 1851, 13 D. 506. 

3 Baillie’s Trs. v. Crosse, 2 June 1832, 
10 Sh. 617. 

4 Neilson v. Stewart, 3 Keb. 1860, 22 
D. 646; see Lord Colonsay’s observa- 
tions, p. 656. 

5 Sime v. Balfour, 1 Mar. 1804, M. 
‘¢ Heritable and Moveable,” App. No. 3, 
affirmed 22 July 1811, as Kirkpatrick v. 


Sime, 5 Paton, 525; sequel, as Minto y. 
Kirkpatrick, 23 May 1833, 11 Sh. 632. 

8 Corse, 10 Dec. 1802, M. ‘ Heritable 
and Moveable,” App. No. 2. 

7 Because the beneficiary is not the 
feudal proprietor, and cannot, for example, 
maintain an action of maills and duties, 
or other real action ; Drwmmond v. Aac- 
kenzie (Redeastle), 1758, M. 16,206. 

8 See Crawford v. Earl of Dundonald, 
22 May 1838, 16Sh. 1017. Lord Cuning- 
hame indicated an opinion that the right 
to call on a trustee to convey a heritable 
subject was itself heritable in a question 
as to the form of transmission, 16 Sh. 
1019 ; Wilson v. Smart, 31 May 1809, F.C. 

» Buchanan v. Angus, 15 May 1862, 
4 Macq. 374. 
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rule, it remains to be seen how far the requisites of effectual 
transmission of a beneficiary interest are affected by the character 
impressed upon it in virtue of a direction to convert. 

454, It may safely be asserted that beneficiary interests in the 
proceeds of land, held by trustees subject to a direction to sell, are 
transmissible by assignation or testament, and liable to be attached 
by arrestment. This has been assumed in several of the succession 
cases in which the import of such directions was under considera- 
tion. For example, in Speirs v. Speirs, Lord Cuninghame said, 
“ When a trust has been executed for payment of creditors, and 
thereafter for division of the surplus, when realised, among a 
multiplicity of legatees, the interest of the latter, whether realised 
or not, is held as moveable, because the trust is viewed as granted 
solely for the purpose of liquidation and division, and the bene- 
ficiaries have only a jus credit? or personal claim against the 
trustees, which is arrestable.” It is true that in Pearson v. Ogilvie,? 
Lord Curriehill, adverting to the possibility of completing a title 
by confirmation to the proceeds of heritable property directed to 
be sold, indicated an opinion that converted estate could not be 
dealt with as moveable succession in a question as to transmission. 
However, in the previous case of Ramsay v. Lady White,? it was 
ruled by a unanimous judgement of the Second Division, that an 
interest in heritable and moveable property, held by trustees under 
a trust for sale, was carried by the will of a beneficiary; and 
though some doubt was expressed as to whether a share in a house 
forming part of the trust-estate passed under the will, the difficulty 
seems to have had reference rather to the terms of the destination 
than to the question of subsequent transmission. 

455, It may easily be shown by general reasoning that such 
interests are transmissible by testament; for, if not, they fall, as 
we have already seen, to the beneficiary’s next of kin; and to hold 
that the next of kin are preferable to the testamentary executors 
is an error too palpable to call for refutation. The mode of trans- 
mission of such interests must be similar, whether the purpose be 
testamentary or that of a disposition inter vivos, whence we con- 
clude that moveable rights of succession to heritable property are 
transmissible by simple assignation in the same manner as rights 
of partnership, which are well known to be assignable without the 
use of dispositive words, although comprehending interests in 
heritable property.* 

1 Speirs v. Speirs, 21 Nov. 1850, 13 ? Pearson vy. Ogilvie, 25 Nov. 1857, 
D. 81; see p. 87. See Bell’s Com. 853, 20 D. 105, see 110. 


5th ed. 1, 37. The point was decided in 3 Ramsay v. Lady White, 26 June 
Gray's Trs. vy. Robertson, 19 June 1863, 1833, 11 Sh. 786. 


1M. 936. * See 2 Bell’s Com. 7th ed. p. 3; 
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456. As regards beneficiary interests in money rendered heritable cmaprer x1. 
g as av 

destinatione, it is doubtful whether they would be carried by a Beneficial inte- 

testament. The case of Joss v. foss,| where the question was tases EC | 


rendered heri- 
decided in the negative with reference to bonds secluding executors, table by desti- 


is not poneineac, because the opinions of the judges proceeded hese 
partly on the ground that money bonds were in their own nature 
heritable, except in so far as affected by the Statute 1661, cap. 32, 
and the exclusion of executors was, in their opinion, an exclusion 
of the Statute. The question, however, is virtually decided by the 
case of Crawford v. The Earl of Dundonald? The truster had 
granted an assignation of the right to a bill debt with a view to 
the trustee leading an adjudication in her favour, and subject to an 
obligation to denude in favour of the truster, her sister, or assignee. 
On the death of the truster’s sister, an action was brought by her 
heirs, under certain testamentary instruments, to have it found 
and declared that the trust had expired, and that the right to the 
debt was in them. The Court held that the debt, having been 
rendered heritable in the person of the truster’s sister by the 
decree of adjudication, could not be transmitted by testament. 
This decision, it is thought, must rule the case of money rendered 
heritable by a direction to invest it in the purchase of lands. 


Minto v. Kirkpatrick, 23 May 1833, 11 1 Ross v. Ross, 11 July 1809, F.C. ; 

Sh. 632 ; Irvine v. Irvine, 15 July 1851, —_and see cases in Br. Syn. 2329. 

13 D. 1367. 2 Crawford v. Earl of Dundonald, 22 
May 1838, 16 Sh. 1017. 
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CHAPTER XII. 


OF ELECTION BETWEEN LEGAL AND CONVENTIONAL 
PROVISIONS. 


2, SuBsECT OF THE ELNCTION. 
3. EQUITABLE COMPENSATION. 


1, ELEecrron, TO WHOM COMPETENT, 
AND HOW BARRED. 


457. It is arule of general jurisprudence that no person can 
accept a gratuitous provision which is given as an equivalent for a 
debt or legal provision, and at the same time claim the provision 
for which the equivalent is given. The principle that the legatee 
or beneficiary has the option of accepting the gift or rejecting it 
and claiming his legal rights—the principle of Approbate and 
Reprobate, as it was termed by the Scottish jurists—is the subject 
of this chapter, in which it is denoted by its modern name, 
ELECTION.* 

458. The intention to substitute a gratuitous provision for a 
debt or legal provision may be declared either in express words or 
by implication. In the former case, if the debt is described in 
language sufficient to identify it, or if the legal claim is described 
by its appropriate name, or by words which in the language of 
municipal law comprehend it, no question can arise as to the 
applicability of the doctrine of election? If, on the other hand, 
the intention to give a conventional provision as an equivalent for 
a legal provision is implied—that is, if it is the result of a legal 
presumption—the law of the testator’s domicile, under which the 
legal provision would accrue to the beneficiary, must determine 
whether the terms of the settlement, the relationship of the parties, 
and the circumstances under which the conventional provision has 
been granted, are such as to raise the presumption that the con- 


ventional provision was given Where two 


3 W. & S. 407; Dundas v. Dundas, 22 
Dec. 1830, 4 W. & S. 460, affirming 7 
Sh. 241; Bennet v. Bennet’s T7s., 1 July 
1829, 7 Sh. 817; Prentise v. Malcolm, 
1749, M. 6591; and in the law of Eng- 
land, Brodie v. Barry, per Sir W. Grant, 
2 Ves. & B. 127; Welby v. Welby, 2 
Ves. & B. 187. 

3 See Chapter II., Section V., where an 
outline is given of the principles upon 
which the English and Scottish Courts 


1 Tt is scarcely necessary to say that 
an heir is not put to election merely by 
reason of his being a legatee of the ances- 
tor to whom he succeeds, if it does not 
appear that the legacy is given to him on 
condition of his renouncing the succes- 
sion. On this point, see Lord Eldon’s 
remarks in Cranford v. Coutts, 5 Pat. 
86 ; also Wilson v. Henderson, 29 March 
1802, 4 Pat. 316. 

* See Zrotter v. Trotter, 10 June 1829, 
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testamentary instruments deal with different estates, and each of cHaprer xm. 
them admits of being carried into effect independently of the other, 
a person taking under one of such instruments would not necessarily 

be bound to give effect to the other! The plea of approbate and 

reprobate assumes, as explained by the late Lord President in 

Douglas v. Douglas? “the power of making an election, and a con- 

sequent obligation to make an election,’ and his Lordship adds 

that “ to make a proper case of election, the facts of the case must 

be such as to satisfy three conditions. In the first place, the 

person making the election must havea free choice. In the second 

place, the necessity of making the election must arise from the 

will, express or implied, of some one who has power to bind the 

person put to his election ; and,in the third place, the result of the 

election of one or other of the alternatives must be to give legal 

effect and operation to the will so expressed or implied.” 

459. The points to be illustrated relate to—-first, the persons Questions re- 
by whom election may be made ; secondly, the property which may eee 
be the subject of election; and thirdly, the consideration of the eae 
question, what becomes of the rejected provision—that is, of the posal of the 
share of succession which might have been claimed ex lege, suppos- Bea ae 
ing the legatee to adopt the settlement, or of the legacy, if he 


reject the settlement. 


SECTION I. 
ELECTION, TO WHOM COMPETENT, AND HOW BARRED. 


460. The election must be the spontaneous and deliberate act of Election must 
the party who is in right of the bequest.2 An election made in ee 
ignorance of the party’s legal rights,‘ or in circumstances not eee 
admitting of deliberation, may be recalled. Homologation of a ' 
settlement will not easily be implied from facts and circumstances 
in the face of an express repudiation, executed within a reasonable 


time after the settlement came into operation.®° An election made Minors. 


resort to the law of the domicile, in order 
to ascertain whether a beneficiary is put 
to his election with reference to the 
acceptance of testamentary provisions. 

1 Dow v. Beith, 11 March 1856, 18 D. 
820. 

2 Douglas Trs. vy. Douglas, 1862, 24 
D. at p. 1207. 

3 Brodie v. Brodie, 6 July 1827, 5 Sh. 
900, N.K. 835 ; Telford v. Jamieson, 12 
May 1835, 13 Sh. 735 ; Rose v. Rose, 20 
Nov. 1821, 1 Sh. 154, N.E. 148, 


4 Johnston v. Paterson, 29 Nov. 1825, 
4 Sh. 234, N.E. 237; Lope v. Dickson, 
17 Dec. 1833, 12 Sh, 222. 

5 Selkirk v. Law, 2 March 1854, 16 D. 
715, and see Lowson vy. Young, 15 July 
1854, 16 D. 1098. 

6 Panmure v. Crokat, 22 Nov. 1854, 
17 D. 85; Hutchison v. Hutchison, 7 
Feb. 1822, 1 Sh. 295, N.E. 274; Hog v. 
Lashley, 7 May 1792, 3 Pat. 247. 
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by a minor is null, or at all events reducible, on the ground of 
minority and lesion! The curator bonis of a lunatic is not bound 
to elect on behalf of his ward whether he shall take his legal or 
testamentary provisions ;? but if an arrangement is made between 
all the beneficiaries under a settlement, with a view to the distri- 
bution of the estate, it may be the duty of a cwrator bonis to enter 
into it, if terms are offered favourable to the interests of his ward ; 
and if he does so, the transaction will be binding, though it will not 
be allowed to affect the character of the lunatic’s succession as 
heritable or moveable.2 A father has no power to deprive his 
insane child of legitim, or to limit the interest of the child by his 
settlement to a fixed provision.‘ 

461. It was stated in the last edition, on what appeared to the 
author to be good authority, that a husband was not entitled, in 
virtue of the yus mariti, to exercise the right of election for his 
wife.® In the case of Stevenson v. Hamilton a wife had ratified 
her father’s testamentary settlement, whereby the jus mariz of her 
husband was excluded, but which contained provisions highly 
favourable to her interests and those of her children. The husband, 
who had not given his consent to the wife’s ratification of the 
settlement, concurred with his creditors putting forward a claim of 
legitim in her name. The case was sent to the whoie Court, and 
the Court, in conformity with the opinion of a majority of the 
judges, sustained the wife’s election. 

462. In Lowson v. Young the circumstances were similar, 
except that the wife began by intimating to her husband’s trustees 
her intention to claim legitim ; and afterwards, with her husband’s 
consent, resolved to take under her father’s settlement, which gave 
her, in place of legitim, provisions of greater pecuniary value. The 
wife’s election was challenged by the husband’s creditors, and the 
case was decided in favour of the wife, on the ground that she had 
made a fair election, and that there was no cause of complaint on 
the part of the creditors, but with this observation, that a wife 
would not be allowed capriciously, or where the disproportion was 
great, to renounce a greater benefit, which would go to her 
husband’s creditors, and to choose a lesser benefit because their 
rights were excluded by the will. Now, Stevenson v. Hanvilton is 

1 Cases in note 3, p. 247, supra. 6 D. 40; see Pet. Hope, 15 Jan. 1858, 
2 Cowan v. Turnbull's Trs., 7 D. 872, 20 D. 391. 
17 March 1848, 6 Bell, 222. As to the 4 Morton v. Young, 11 Feb. 1813, F.C. 
competency of a tutor or curator for a 5 Lowson v. Young, 15 July 1854, 16 
minor exercising the power of election, D. 1098; Stevenson v. Hamilton, 7 Dec. 
see Paterson v. Moncrief, 15 May 1866, 1838, 1 D. 181. See Lord Benholme’s 
4 Macpk. 706. remarks on this case, in 20 D. 660. 


® Kennedy v. Kennedy, 15 Nov, 1848, ° See observations of Lords Colonsay 
and Rutherfurd, 16 D, 1103. 
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a decision of very high authority, and its authority was recognised 
and deferred to by the Second Division of the Court so recently as 
1876, when Lord Neaves said, “ We have the authority of Stevenson 
v. Hamilton for the proposition that the right to legitim, where 
there isin the repudiated deed a provision excluding the husband’s 
jus mariti, does not vest in the husband ipso jure. . . . At all 
events, the opinion of the Court must be taken about it.”! And 
Lord Gifford, “ Where a wife’s father has made large provisions for 
his daughter, but excluded the husband’s jus mariti, the husband 
has no absolute right to renounce or to compel his wife to renounce 
these large provisions, in order that he may claim and pocket for 
himself or for his creditors a much smaller amount of legitim.” 2 
The Lord Justice-Clerk concurred, and Lord Ormidale doubted. 
The same Court, ten years later, without taking time to consider 
the authorities, and on the preamble that “there is hardly room 
for argument here,’ reversed the Lord Ordinary’s judgment, 
sustaining a written election by two married ladies, and held that 
the minute in question could not be supported, because the hus- 
bands were not parties to it.2 Now, in this ease the testator had 
divided his whole estate between his married daughters with the 
usual trusts, giving a life interest to them and the fee to their 
children, subject to a small alimentary annuity to an unmarried 
daughter ; and it is hard to see why, in such a case, a Court of 
law and equity should think itself entitled to cancel an election 
which was manifestly a sound election in the interest of the ladies 
themselves and their families, merely, as Lord Gifford put it, to 
enable the husbands to pocket a smaller sum. In such cases the 
conflict of interests is always between the wife and children and 
an impecunious husband and father, and, if the husband’s consent 
is necessary, he virtually determines the election for his wife. 
Notwithstanding the decision in Jfiller v. Galbraith (which was 
probably a somewhat special case), the writer must still consider 
Stevenson v. Hanvilton the ruling authority, and it leads to this, 
that where a wife has made a fair election in the interest of her 
family and herself, the Court will not allow this to be reopened 
under pressure from creditors. 

463. An election between legal and testamentary provisions is 
a quasi-contract between the electing party and the executors or 
representatives of the deceased, and, like any other contract, it may 
be resiled from while incomplete, or rescinded on the ground of 
mutual error, or error induced by the conduct and representations 
of those who benefit by it. In practice, and for reasons which are 


1 Miller v. Birrell, 4 R. 87, at p. 97. 3 Miller v. Galbraith’s Trs., 1885, 13 
24K. 95, R. 764. 
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evident, the Courts have been less indulgent to claims at the 
instance of representatives seeking to resile from an election made 
by the party to whom the right Baeiaely accrued, than they are 
towards claims of the same nature when preferred by those parties. 

464, The distinction is very clearly brought out in three cases, 
which within the last few years came before the House of Lords. 
In the case of the Dowager Countess of Kintore v. The Harl, legitim 
was claimed by the heir on the ground that the provisions of a 
marriage-contract excluding legitim did not apply to him. On the 
plea of bar, the late Lord President observed, “I do not think that 
it is sufficient to exclude a claim of this kind, even although the 
misunderstanding and ignorance on both sides may have led to the 
defender (Lady Kintore) being more liberal in some of her 
arrangements than she otherwise would have been. If the fault 
of ignorance lay upon one side only, the case might be different, 
but I think both parties here are equally to blame. It was igno- 
rance of law, or at least of legal right, upon both sides; but it 
cannot be said that that ignorance was induced on the one side by 
the representations or conduct of the other.’1 These views were 
upheld by the House of Lords on appeal. In Jnglis’ Trustees v. 
Inglis? the truster’s daughter, through her agent, had made a 
formal intimation to her father’s trustees that she claimed her 
legitim ; but it appeared that the claim was made on the supposi- 
tion that she would be entitled to the entire legitim fund. On a 
claim being made by the lady’s brother to a share of the legitim, 
the effect of which, if sustained, would be to cut down her share 
to one-half of its supposed value, she was allowed to withdraw her 
election; and in the House of Lords the case was considered so 
clear that the appellant’s counsel did not press the case to a deci. 
sion.? These decisions contrast strongly with those given upon 
claims by representatives, of which the most notable is Edward v. 
Cheyne,* where a will, under which the testator’s wife had a general 
liferent, contained this direction,—‘* After the death of the sur- 
vivor of me and my wife, and with her consent and full approval 
(in token of which she has subscribed this deed),” to pay certain 
legacies,—and the residue was appropriated to charitable purposes, 
and the representatives of the wife (who only survived her husband 


1 Kintore v. E. of Kintore, 11 R. 1013, 
see p. 1029; affd. 1886, 13 R. (H.L.) 93. 
Similarly, 2. of Glasgow's Tr. v. EL. of 
Glasgow, 1872, 11 M. 219, a case of 
election between marriage-contract and 
testamentary provisions. 

2 Inglis’ Trs. v. Inglis, 
740. 

Dp dike 


1887, 14 R. 


(Qs 1bA)) Wo. 


There are two 


recent cases in which wives were held 
entitled to resile from an election, and to 
claim jus relicte ; Macfadyen v. Mac- 
JSadyen’s Trs., 1882, 10 R. 285; Donald- 
son v. Tainsh’s Trs., 1886, 18 R. 967. 

4 Edward v. Cheyne, 11 R. 996 ; affid. 
1888, 15 R. (H.L.) 37. But see Crellin 
v. Mutrhead’s Factor, 1892, 20 R. 52. 
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a few weeks) made a claim in her right to terce and jus relicta, 
maintaining that her signature to the will only covered the legacies, 
it was held that her subscription of the will imported an accep- 
tance of the life-interest under the instrument, as in place of terce 
and jus relict, which was not revocable by her executors. Lord 
Rutherfurd Clark said, at the end of his opinion—* Whether she 
(the wife) could have withdrawn her consent and claimed her legal 
provisions it is not necessary to inquire. Such aright was personal 
to herself, and did not transmit to her next of kin.”! There is 
nothing contrary to this suggestion in the opinions delivered in the 
House of Lords affirming the judgment of the Court of Session. 
There is one case, indeed, in which representatives may claim 
legitim or jus relicte within any time short of the long prescrip- 
tion, and that is the case where the person represented has neither 
drawn the legal provision nor an equivalent; and this was the 
ground of the decision in the case of Mackenzie of Dundonell.” 

465. A parent is not entitled to elect on behalf of his children ; 
and where a settlement provides a liferent interest to the testator’s 
son and the fee to his grandchildren, the repudiation of the life- 
rent provision by the son does not affect the grandchildren’s right 
to the fee. This was the point decided in the case of Fisher v. 
Dizon? as to legitim, where the House of Lords found that, although 
the testator’s son had claimed and received payment of his legitim, 
the grandchildren were entitled to payment of the capital or rever- 
sion of the sum which had been left to them subject to their 
father’s liferent. In a subsequent case,* where a father settled the 
income of a sum of money upon his daughter, and bequeathed the 
principal sum to her family in the event of her marriage, whom 
failing, to her sisters and brothers, adding, “it is understood that 
I include her mother’s share in the above sum,’—the daughter 
repudiated the settlement and claimed legitim, as well as her share 
of her mother’s interest in the goods in communion; it was held 
that the daughter’s children were entitled to the principal sum 
bequeathed to them, under deduction of the sum that would have 
fallen to their mother as one of her mother’s next of kin. 


SECTION IT. 
SUBJECT OF TIIE ELECTION. 


466. As to the subject of election, it will include, as a general 
rule, all property of which the testator has declared his intention 
111 R. 1004. See observations in &S. 431, affirming 10 Sh. 55; Collier v. 


Pringle’s Exrs., 1870, 8 M. 622, 625. Collier, 6 July 1833, 11 Sh. 912; Lwen 
2 Mackenzie v. Mackenzie's Trs., 1878, v. Watt, 10 July 1828, 6 Sh. 1125. 
11 M. 681. 4 Sinelair’s Exrs. v. Rorison, 11 Dec. 


3 Fisher vy. Dixon, 1 July 1833,6 W. 1852, 15 D. 212. 
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carrer xit. of disposing, whether actually within his power or not; and may 

not put the heir include, for example, the interest in an entailed estate.’ But if the 

eae clechion deed is in form inhabile to convey land, it will not necessarily be 

tion mani- inferred that the testator intended to subject his landed estate to 

ee the dispositions of the deed, although heritable property is men- 
tioned in it. This principle was applied to a testamentary con- 
veyance of heritable and moveable estate executed by a party 
domiciled in Scotland, which under the law in force prior to 1868 
did not affect the lands.? 

467. Where a testator dies domiciled in England, his will con- 
compel an heir veving Scottish heritage, if framed in language adapted to convey 
of foreign real 5 i e ; Z 
esierose mane real estate according to the law of England, 18 held to put the heir 
the purposes of to his election either to relinquish his right as heir of the Scottish 
JSG estate, or to repudiate the settlement.* So also, where a Scottish 
testator executes a settlement in Scotland ineffectual to convey 
English or foreign property, but indicating an intention to convey 
it, the heir to the property is precluded by the law of approbate 
and reprobate from claiming the English real property as heir-at- 
law, and also the testamentary provisions in his favour.* 

468. If a testator, erroneously supposing himself to have a 
power of appointment over the property of another, disposes of it 
by will, his legatees who repudiate the appointment are not there- 
by put to their election with respect to the testamentary provisions 
in their favour? 

469. Where the expression of the testator’s will is contained in 
several distinct writings, the whole must be read as one settlement ; 
and the heir cannot repudiate one of them, or reduce it on the head 
of deathbed, without forfeiting the provisions in his favour con- 
tained in the other ;® and the principle is the same in the case 
where a testator begins by conveying his heritable estate directly 
to an heir or heirs, and leaves his moveable estate only to be 
administered by trustees or executors.’ An heir cannot claim a 


Court may 


Election where 
different sub- 
jects are con- 
veyed by ditfe- 
rent writings 
forming part 
of one entire 
settlement. 


1 Carmichael vy. Carmichael, 15 Nov. 
1810, F.C. ; Smith v. Murray, 9 Dee. 
1814, F.C. 

2 See Campbell v. Munro, 23 Dec. 1836, 
15 Sh. 310. 

3 Martin v. Martin and Stone, 17 June 
1795, 3 Pat. 421; Murray v. Baillie, 24 
Feb, 1849, 11 D. 710 ; Campbell v. Munro, 
23 Dec. 1836, 15 Sh. 310 ; Lamb v. Mont- 
gomerie, 20 July 1858, 20 D. 1323; 
Campbell's Trs. v. Campbell, 15 July 1862, 
24 D. 1821. The question whether he is 
put to his election is in this case deter- 
mined by the law of England, the law of 
the will; Robertson v. Robertson, 16 Feb. 


1816, F.C. ; Lrotter v. Trotter, 10 June 
1829, 3 W. & S. 407. 

4 Dundas v. Dundas, 22 Dec. 1830, 4 
W. &S. 460 ; Alecander v. Bennet’s Trs., 
1 July 1829, 7 Sh. 817. 

© Douglas v. Douglas, 1862, 24 D. 
1191. 

6 Black v. Watson, 9 Feb. 1841, 3 D. 
522 ; Stewart, &c. v. Stephen, &c., 29 Nov. 
1832, 11 Sh. 189; Harvey's Trs. vy. 
Harvey's Trs., 28 June 1860, 22 D. 1310 ; 
30 Jan. 1862, 1 Macph, 345. 

” Davidson's Trs. v. Davidson, 1871, 9 
Wh, COEE 
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challenges as ineffectual to convey heritage because it was executed 
on deathbed ;+ but he may found upon the deed which he 
challenges to the extent of taking advantage of a clause of revoca- 
tion contained in it, if he has an interest.2 Of course, if the 
settlement does not dispose, or profess to dispose, of the whole 
succession, the beneficiaries are entitled, in their character as heirs- 
at-law, to claim what is undisposed of; for there is no inconsis- 
tency in claiming what the testator does not, as well as what he 
does, dispose of. Where two settlements were distinct in their 
scope, so that the Court could not infer that they were intended to 
stand or fall together—the one being a testament, and the other a 
deed of entail—it was held that the acceptance of a bequest under 
the testament did not bar the heir from challenging the deed of 
entail as being ultra vires of the granter.4 So in the case of a 
daughter whose father was a party to her marriage-contract, she, by 
taking benefit under that deed, is not barred from asserting her 
claim to legitim on her father’s death.® This principle was followed 
in the case of ‘Donald of Dalchosnie, where it was held that the 
acceptance of a sum of £25,000 under a deed of appointment did 
not raise an election between that deed and a relative deed of 
entail, in which this sum was treated as applicable to the extinc- 
tion of debt secured over the entailed estate.® 

470. A beneficiary who accepts a testamentary provision, being 
barred from making any claim inconsistent with the expressed will 
of the testator, is precluded from taking an interest in his succes- 
sion in the capacity of the representative of a deceased person 
claiming adversely to the will. On this principle it was held, with 
reference to a settlement in favour of the granter’s children, and 
the survivors, the vesting being postponed until the majority of the 
children, that the surviving children who had adopted the settle- 
ment were not entitled to claim legitim as representatives of 


1 Kerr v. D. of Roxburgh’s Trs., 28 20 Dec. 1844, 7 D. 236; Martland v. 


Noy. 1815, Hume, 25, affirmed 1 Bligh, 1. 
Whether the heir can found on a settle- 
ment which he has partially reduced to 
the effect of claiming the benefit of a 
clause relieving the heritable estate of 
burdens affecting it, see Crawford's Trs. 
v. Crawford, 11 Jan. 1867, 5 Macph. 275. 

2 Battley v. Small, 2 Feb. 1815, F.C. ; 
Kerr vy. D. of Roxburgh’s Trs., supra. As 
to the exclusion of the heir’s interest, see 
Chapter [X., Section IV. 

3 Wightman v. De Lisle, 16 June 1802, 
M. 4479; see Robertson v. Ogilvie’s Tis , 


Maitland, 14 Dec. 1843, 6 D. 244; Wil- 
son v. Dick, 30 June 1840, 2 D. 1236. 

4 Urquhart v. Urquhart, 20 Feb. 1851, 
13 D. 742. And see Dow v. Beith, supra, 
§ 458. 

5 Somerville’s Trs. v. Dickson’s Trs., 
1887, 14 R. 770; Rait v. Arbuthnott, 
1892, 19 R. 687. 

6 M‘Donald v. M‘Donald, 1876, 4 R. 
45. And see as to interests under mutual 
settlments, Zang’s Trs. v. Lang, 1885, 
erm 2ZOo. 
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To what extent 471. By the operation of the principle of election, a testator 
Prt hilen may not only debar his legatees from claims affecting his own 
een sirele estate, but may burden a legatee with the payment of provisions 

to other parties, or may dispose indirectly of what belongs to 
another, or attach such conditions to a bequest as are lawful and 
possible. The case of Bonhote v. Mitchell’s Trustecs exemplifies the 
principle of the res aliena legata in anew form. A father’s will 
contained a declaration that the bequests there provided to the 
children were to be in satisfaction of legal claims, and also of 
claims arising under his contract of marriage. Now, the father, in 
dealing with a fund settled by this marriage-contract subject to 
apportionment, had attached conditions to the apportionment which 
were ultra vires. It was held that a daughter who took benefit 
under the will was not entitled to challenge the exercise of the 
power as being ultra vires. An exception has, however, been ad- 
mitted, where the fulfilment of a condition involves the sacrifice 
of the legatee’s right to a different subject or estate without con- 
ferring any benefit on other legatees. In such a case the condition 
ought not to be enforced, because the testator is supposed to have 
imposed it for the benefit of legatees, and the condition must be 
confined to the case to which it was intended to be apphed. On 
this principle, where an heir of entail had erroneously made up his 
title to an entailed estate as fee-simple proprietor, and afterwards 
executed a new entail, comprehending the entailed estate and 
certain fee-simple property, it was held that the next heir, by 
acceptance of a new grant, did not become bound to hold the en- 
tailed estate subject to the conditions of the new entail ; because 
in so doing he would have incurred an irritaney, which could not 
have been within the contemplation of his ancestor. Allied to 
this exception is the case of a bequest or disposition of heritage 
for purposes which the law will not allow to be executed, and 
where the heir may accept a pecuniary legacy and may also claim 
COI the estate as heir, because the law will not allow him to surrender 
law of Mort. the estate to the uses of the will. It was so held with reference to 
main. a case where the will, in so far as disposing of real estate in 

England was found to be void under the statute of Mortmain.4 

The ground of judgment is indicated in the following sentences :— 


1 Stewart's Trs, v. Stewart, 20 Dec. hart, supra ; Douglas’ Trs. v. Douglas, 20 


1851, 14 D. 298. June 1862, 24 D. 1191; see the Lord 
* Bonhote vy. Mitchell's Trs., 1885, 12  President’s observations, p. 1207. 
R. 984. 4 Hewit’s Trs. v. Lawson, 1891, 18 R. 


3 Arbuthnott v. Arbuthnott, 1792, Bell’s 793. 
Oct Ca, 161, M. 620; Urquhart v. Urqu- 
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“A case of election will generally arise where a testator is pro- 
fessing to dispose of property over which he has only an imperfect — 
power of disposition, which can be made perfect by the assent of 
the legatee to the testamentary instrument. The case of a father 
disposing of the legitim fund and the case of a proprietor dispos- 
ing of his heritable estate on deathbed are illustrations. ; 
In order to put a legatee to his election, it must be in his power, 
by waiving the objection to the will or adverse claim, to per- 
fect the right of the testamentary disponees. There is certainly 
no case in which a legatee who had not the power of perfecting the 
right of the disponees has been called on to give an equivalent 
benefit. Such an objection could only arise under a provision of 
the will itself, as in the case of res aliena scienter legata, where the 
testator is held to have impliedly directed the purchase of the 
thing by his heir.” ! 


SECTION ITI. 
PRINCIPLE OF EQUITABLE COMPENSATION. 


472. The question as to the disposal of the unclaimed estate, 
where an heir or legatee is put to his election between legal and 
conventional provisions, is one of very extensive application; but 
it will be found, on an examination of the authorities, that all such 
questions are in general resolved by the application of what is 
termed the principle of Equitable Compensation, under which the 
unclaimed provision accrues to the person or class of persons whose 
interests are diminished by reason of the mode in which the right 
of election has been exercised. We shall examine, in the first 
place, the position of the estate considered as subjected to legal 
claims, in the case of the beneficiary approbating the settlement ; 
and thereafter, the position of the same estate viewed as the subject 
of testamentary disposition, in the alternative case of the beneficiary 
rejecting or reprobating the settlement. 

473, (1.) With regard to the legal claims of the heirs-at-law 
and executors of the testator, no difficulty is likely to arise. As to 
heirs-at-law, it seems clear, though the point has never been 
decided, that if an heir-portioner accepts a testamentary or dis- 
positive provision in lieu of the inheritance, the share of heritage 
liberated by the election of such heir to take under the settlement 
will fall into the general residue, to be applied for the purposes of 
the settlement. This is evident, indeed, from the consideration 
that the co-heirs would have no title to reduce the settlement— 
for example, on the head of deathbed—except to the extent of 


118 R. 803. 
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their respective shares. The same result would follow in the case 

of moveable estate ineffectually disposed of under a foreign will. 
474, With respect to terce and courtesy, it is sufficient to say 

that the acceptance of a fixed provision in lieu of either of those 


liferent rights operates in the same manner as a discharge of the 


liferent, so that the entire estate becomes subject to the purposes 


of the disposition.!. But supposing that the special provision were 
made payable out of a moveable fund, and that the heir-at-law 
had challenged the settlement as having been executed on death- 
bed, would the terce accresce to the fee-simple estate, or would the 
settlor’s trustees be entitled to retain it as in compensation to the 
fund out of which the special provision was payable? The analogy 
of the cases on jus relicte points to the application of the principle 
of compensation.” 

475, As to the disposal of unclaimed shares of legitim, it is 
necessary to distinguish between the case of a discharge of legitim 
during the father’s lifetime, whether by antenuptial contract or by 
acceptance of a provision inter vivos, and the case of the acceptance 
of a legacy in satisfaction of legitim. The effect of a discharge in 
the father’s lifetime is the same as if the child had predeceased his 
father; the right lapses, and the benefit of it enures to the other 
children interested in the legitim fund.? “ Up to the time of the 
father’s death,” said Lord Cottenham in Fisher v. Dixon (the second 
case reported under that name), “the right of the children to 
legitim, though spoken of as existing for some purpose, is at most 
future and subsequent, depending not only upon the amount, if 
any, of the property, but upon the number of children entitled to 
partake of it at the father’s death. But upon that event happening, 
all contingency ceases, and the right becomes present and vested ; 
so that if the child die before it receives its share, the represen- 
tatives are entitled to it.” # 

476. In the same case, it was decided by all the Law Lords on 
appeal, in ecnformity with the opinions of a majority of the judges 
of the Court of Session, that the acceptance after the father’s death 
of a provision declared to be in satisfaction of the legitim, operated 
in favour of the general disponee, and not of the children who 
betook themselves to legitim.? In this case the question lay 


1 This rests on Statute with respect to 
terce (1681, cap. 10). See Chapter VII., 
Section IV. 

2 See Campbell's Trs. v. Campbell, in- 
Fra, § 477. 


Martin v. Agnew, 1749, M. 8167 ; MGill 
v. Oxenford, 1671, M. 8179; Fisher v. 
Dixon, infra. 
4 Fisher v. Dixon (2d case), 2 Bell, 73. 
OTOP Sis IDotoro, 2 10%, Gril, 33) 1D), 


3 Hog vy. Lashley, 7 May 1792, 3 Pat. 
247, affirming M, 8193; Lord Panmure 
v. Crokat, 29 Feb. 1856, 18 D. 703; 


1181, 6 April 1843, 2 Bell, 63, confirming 
LHenderson v. Henderson, 1782, M. 8191. 


AND CONVENTIONAL PROVISIONS. | 20K 


between the holders of the legitim fund and a general disponee, cnaprer xm 
who was burdened with provisions in satisfaction of legitim. The 
principle of the decision would obviously apply to a similar ques- 
tion between claimants of legitim and the residuary legatee under 
a trust settlement. It is an obvious deduction from the principles 
established by Hog v. Lashley and Fisher v. Dixon, that a discharge 
of legitim by all the children operates in favour of the residuary 
legatee or next of kin alone, if made after the father’s death; but 
if before, then in favour of the widow jointly with these parties, 
the division of the succession being in that case bipartite. 

477. It was formerly held (in Andrews v. Sawer) that the effect application of 
of the acceptance by a widow, after her husband’s death, of a special Eee o 
provision in lieu of jus relictw, was to subject the estate to a bi- 
partite division, so that the benefit of the lapsed interest should 
accrue jointly to the legitim fund and to the dead’s part! But 
the observations of the Law Lords in Fisher v. Dixon? to the 
effect that Andrews v. Sawer was inconsistent with the principle of 
Henderson v. Henderson, upon which they proceeded, have virtually 
overruled the case of Andrews v. Sawer; and it has now been 
formally decided that a discharge of jus relictw after the death of 
the head of the family has no effect upon the amount of the 
legitim, but operates exclusively in favour of the residue or other 
fund charged with the special provision.? 

478. Though a father of a family, after providing for his wife children may 
and children, should declare that their portions shall be accepted “!#™ undis- 


by them in satisfaction of legitim, jus relict, and all other claims, eession not 
yet if he die intestate as to the whole‘ ora part of his heritable bebe ran 
or moveable succession, the children are of course entitled, as [ow reits by 
his representatives, to claim that part of the moveable estate of settlement, &c. 
which he did not dispose ; the eldest son being, on the same prin- 
ciple, entitled to claim all undisposed-of heritage.® 

479, (2.) The result of the authorities is, then, that the benefit Unclaimed 
of a forfeited legal provision enures to the fund burdened with the Rael 
conventional provision, usually the residue, or if that be undisposed to residue. 
of, then to the testator’s legal representatives. It will be seen that 
the result is precisely similar in the case of a bequest being forfeited 
in consequence of the legatee claiming his legal provisions. In 


this case also the residuary legatee is entitled to the resulting 


1 Andrews v. Sawer, 2 March 1836, 14 1236; Maitland v. Maitland, 14 Dee. 


Sh. 589. 1843, 6 D. 244. 
2 Fisher v. Dixon, 2 Bell, 75-78. 5 Blackwood v. Dykes, 26 Feb, 1833, 11 
3 Campbell’s Trs. v. Campbell, 15 July Sh. 443; Sinclazr v. Traill, 27 Feb. 1840, 
1862, 24 D. 1321. 2 D. 694; Stoddart v. Thomson, 1734, 


4 Wilson v. Gibson, 80 June 1840,2D.  Elch. “Succession,” No. 1. 
VOL. I. R 
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interest, on principles which are more fully explained in treating 
of bequests of residue.? ; 

480. The leading case is that of the Marquis of Breadalbane’s 
Trustees v. Lady E. Pringle? a decision of great authority, from the 
eminence of the judges who took part in it. The testator directed 
that his trustees should annually pay over the free rents of his 
unentailed lands to his two daughters, Lady Elizabeth Campbell 
(afterwards Pringle), and Mary, Marchioness of Chandos, equally 
between them, while both should be in life, and to the survivor, 
and should continue to do the same as long as both or either of 
them should be alive. The second daughter claimed her legitim, 
contrary to the purpose and scope of the settlement; and the deci- 
sion of the Court was, “that the interest of Lady Elizabeth Pringle 
in the rents of the unentailed estates is not enlarged by the for- 
feiture which the Duchess of Buckingham has incurred, but that 
such forfeiture operates during the lifetime of the Duchess of Buck- 
ingham in favour of the trustees of the late Marquis of Bread- 
albane.® 

481. In Annandale v. M Niven* the testator gave to his widow 
a liferent of the whole estate in satisfaction of her terce and jus 
relicte ; and he directed his trustees upon her death, and in the 
case of a failure of issue (which happened), to divide the residuary 
estate amongst certain collateral relatives. The widow claimed her 
legal provisions. The Court awarded the surrendered liferent 
interest to the residuary legatees, and decreed for an immediate 
division.® 

482. The questions which have arisen in the application of the 
principle of equitable compensation have relation chiefly to the 
interests of the children of the person by whom an election has to be 
made between a conventional provision and legitim or jus relicte. 
In a case in which it was contended that the gift to the children 
was so involved in the provision to the parent that their interests 
must stand or fall together, the following observations were made :—- 
“ The true ground of decision in Fisher v. Dixon, as explained by 
the Lord President in Jach’s Trustees is that in a family provision 
the children have a separate and independent interest, which is not 


1 Chapter XXXI., Section V. 

2 Breadalbane Trs. vy. Pringle, 15 Jan. 
1841, 3 D. 367 ; MUnnesv. M‘Allister, 29 
June 1827, 5 Sh. 862, N.E. 801 ; Peat v. 
Peat, 14 Feb. 1839, 1 D. 508. 

* Interlocutor, 3 D. 366. 

4 Annandale v. M‘Niven, 9 June 1847, 
9 D. 1201. 

° On the question whether the dis- 


charge of a temporary burden entitles the 
legatees to an immediate division, see 
Chapter XLVI. In the case cited the 
subsistence of the widow’s liferent, sup- 
posing she had accepted, would not have 
prevented the fee from vesting. 

6 Jack's Trs. v. Marshall, 1879, 6 R. 
543, 
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affected by the act of the parent derogating from the authority of csaprer xi. 


the will. It is not necessary that the gift to the children should 
be independent in form ; if it is substantially a separate and inde- 
pendent interest, the law will protect it, and will not involve the 
children in the consequences of the parent’s election to claim 
legitim. . . . . Here the children do not take in substitution 
to their mother (which would raise a very different question), but 
they take as institutes subject to the life interest.”! Where a 
testator gave the income of his estate to a son for his own mainte- 
nance, and the maintenance and education of his family, and the fee 
to that son’s children, and the son claimed legitim, it was held that 
the right of the children in the fee was not affected, but that the 
interest of the children in the income which was to be administered 
by the father was inseparable from the father’s interest, and that 
to this extent they were involved in the parent’s forfeiture.? 

483. Sometimes a testator, in order the better to defend his 
estate against filial claims, declares that a child who may make an 
inconsistent claim shall in doing so incur the forfeiture of his 
children’s provisions under the deed as well as his own. Such a 
declaration ought neither to be treated as in terrorem only, nor to 
be ingeniously construed to the detriment of the grandchildren. 
Examples of the mode of construction of such clauses will be found 
in the cases cited below.® 

484, The withdrawal of the legitim from the mass of the 
testator’s estate takes effect as at the testator’s death on the move- 
able estate as a whole, and the various beneficiary interests which 
the testator has constituted and charged upon it. But the pro- 
vision intended to be given in satisfaction of legitim is most 
usually a life interest or annuity, and of course the “ compensation ” 
to be made to the persons injured by the withdrawal of legitim 
cannot be immediate. With respect to the application of the 
compensation money, two points have been determined: (1) Each 
annual instalment of the unclaimed annuity or liferented income 
as it accrues is to be apportioned amongst the beneficiaries (whether 
liferenters or fiars), in the proportion of the losses which they have 
respectively sustained through the exercise of the right of election 
by the other party.t As to how these losses are to be estimated, 
see the opinion of the Lord Ordinary, concurred in by the Court.6 
(2) Where the child has made an improvident election, and a 
surplus results to the trust after complete compensation has been 


1 Snody's Trs. v. Gibson, 1883, 10 R. 505 ; Campbell’s Trs. v. Campbell, 1889, 


at p. 602. 16 R. 1007. 
2 Jack’s Trs. v. Marshall, 1879, 6 R. 4 Russell's Trs. v. Gardner, 1886, 13 
543. R. 989. 


3 Gillies v. Gillies’ Trs., 1881, 8 R. 5 13 R. at pp. 991-2. 
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made to those who suffered from the exercise of the right of elec- 
tion, then (a) if the will does not expressly exclude the legitim, 
and does not forfeit the interest of those claiming contrary to the 
will (which was the actual case), no exclusion of legal claims is to 
be implied beyond what is necessary to give effect to the will, and 
the surplus income, after compensation has been made, is to be 
restored to the claimant of legitim; but (0) in the case of an express 
exclusion of legitim, or declaration of forfeiture, the judges were 
divided in opinion as to whether the surplus income would fall 
into residue or into intestacy. Such is the result of the opinions of 
the judges in the case of Macfarlane’s Trustees, which was referred 
to the Whole Court, in which the principle of equitable compen- 
sation was for the first time clearly distinguished from that of 
forfeiture. The distinction is illustrated by the case of a testator 
leaving his widow an annuity out of the rents of his heritable 
estate in satisfaction of her claim of jus relictw. The widow claims 
her jus relicte, and it is paid by the executor out of the moveable 
estate. If the widow’s right under the settlement is forfeited, the 
resulting benefit accrues entirely to the heir whose estate is thereby 
disburdened. But if the principle of equitable compensation is 
applied, the rents of the heritable estate will, during the surviv- 
ance of the widow, be payable in compensation to the executor.? 

485. A legatee may be under the necessity of electing between 
a marriage-contract provision and a testamentary gift in satis- 
faction of it. Here also the general rule is applied; and in which- 
ever way the right of election is exercised, the person whose 
interest is diminished by the election has a right to a compensatory 
payment out of the unclaimed provision. This principle is exem- 
plified in a case where an heir incurred the forfeiture of a bequest 
of a share of residue under a general settlement in consequence of 
having reduced this settlement as a disposition of heritage ex 
capite lectt. In this case it was found that the forfeited share 
accresced to the other residuary legatees, because their interest was 
diminished through the withdrawal of the heritable estate by the 
heir.* 


1 Macfarlane’s Trs. v. Oliver, 1882, 9 3 Harvey's Trs. v. Harvey's Trs., 30 


R, 1138; Jan. 1862, 1 Macph. 345 ; and see Dixon 
29 R. at pp. 1167, 1158. On the  v. Fisher, 1 July 1833, 6 W. & S. 481. 
question how far the compensation money 4 Nisbet’s Trs. v. Nisbet, 5 D. 1851, 


is affected by restrictions applicable to 14 D. 145. 
the original share of a legatee, see John- 
ston v. Johnston, 1875, 2 R. 986. 
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OF THE CAPACITY TO MAKE A WILL. 
(DISABILITIES OF TESTATORS.) 


486. The execution of a will or testamentary disposition being Capacity to 
: make a will not 


only a particular mode of conveyance or transference of estate, it dependent on 
follows that every person possessed of estate, in a character which eee 
entitles him to dispose of it by deed inter vivos, has the capacity of 
conveying it to a trustee or executor for distribution after his 

death. This rule excludes persons who are subject to legal in- 

capacity, as well as those who, from natural causes, are incapable 

of exercising the power of disposition. 

487. It is stated by English authors that, at common law, the Wena iy 
Sovereign can only dispose of his private estate by letters-patent.! the Sovereign, 
By a Statute of Geo. 11.2 the Sovereign is enabled to bequeath how tesulsted. 
his private personal estate by a testamentary writing under the 
sign-manual ; and, by a recent Statute, the Queen is enabled to 
dispose of her estates in Scotland by deed inter vivos or mortis 
causa, and also to hold such estates of subject-superiors through 
the intervention of trustees. 

488. A testament or disposition mortis causa by a married Capacity of 

6 i ° married women 
woman of her moveable property is effectual at common law with- to dispose of 
out the husband’s consent. And it would seem that her will carries Tes! and Per- 
her interest in the goods in communion in s0 far as her right to 
dispose of them is unaffected by the provisions of the Intestate 
Succession Act ;° that is, it will regulate her succession if she sur- 
vive her husband. With regard to the heritable estate of a married 


woman, it is to be observed that the consent of the husband is 


1 Lewin on Trusts, 9th ed. 20, citing Ja Puissance de Mari, No. 42. Sed 


Fordyce v. Willis, 3 Br. C. Ca. 577. queere, if she can leave a legacy by donatio 
2 39 and 40 Geo. m11., cap. 88. mortis causa? vide Miller y. Milne’s Trs. 
% 25 and 26 Vict., cap. 37. 8 Feb. 1859, 21 D. 377. 


4 Ersk, 1, 6, 28; see Pothier, Tr. de 5 18 Vict., cap. 28, § 6. 
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required to its alienation by deed cnéer vivos.. Testamentary dis- 
positions are in a different position. They take effect only after the 
termination of the curatorial power and right of administration of 
the husband; and, provided his courtesy is not interfered with, the 
husband does not seem to have any interest in his wife’s settlement 
of her property. Erskine was of opinion that a married woman 
might dispose mortis causa of her heritable estate, and exclude her 
husband’s courtesy without his consent,? and this law is not 
affected by the Married Women’s Property Act, 1881. 

489, As regards property settled on a married lady excluding 
the jus mariti, her powers are the same as those of an unmarried 
woman; and she may grant deeds respecting it, to take effect 
either inter viros or after her death.? In a case which arose under 
the powers of the Entail Amendment Act, the Court authorised a 
married lady to execute a disentail of her separate estate without 
requiring the concurrence of the husband to the petition, and also 
held that she was entitled to subscribe the instrument of disentail 
without her husband being a consenting party.4 By the Conjugal 
Rights Act, 1861,5 a wife “ deserted” by her husband may obtain an 
order to protect property which she has acquired, or may acquire, by 
her own industry, or by succession or otherwise, after the desertion; 
and by section 4 of the same Act it is declared that such property 
shall belong to her as if unmarried. The Married Women’s Pro- 
perty Act, 1881, section 1, sub-section (2), prescribes that the wife 
shall not, without the husband’s consent, “ dispose” of her moveable 
estate. Do these words apply to testamentary disposal ? 

490. In the case of a minor who has curators, the extent of 
the disability varies according to the nature of the settled property. 
A minor without curators may alienate his property, whether heri- 
table or moveable, for onerous or rational causes; and if the con- 
sideration be inadequate, he may be restored against the transaction 
by a reduction within the quadriennium utile. If he have curators, 
his position is so far different that their consent is necessary to 
validate the transaction. A minor, with or without curators, may 


1 Ersk. 1, 6, 27; Boyle v. Crawford, 25 May 1815, F.C. ; Clark v. Gibson, 24 
5 Mar. 1822, 1 Sh. 372, N.E. 850; Dick Jan. 1826, 4 Sh. 388, N.E. 391 ; Gordon 
v. Donald, 12 Dec. 1826, 2 W. & S. 522. —-v. Gordon, 16 Nov. 1832, 11 Sh. 36. 
But she has been held entitled to execute 4 Pet. Primrose, 9 March 1850, 12 D. 
a deed of disentail without his consent; 917. See Brown v. Bedwell, 3 Deo. 1830, 
Pet. Brisbane, 1 Mar. 1850, 12 D. 917. 9 Sh. 136; Pet. Hamilton, 1777, 5 Br. 
2 Ersk. 1, 6, 27. See Menzies, Conv., Sup. 625. 
od ed. p. 39; 1 Fraser, 274; More’s > 24 and 25 Vict., cap. 86,§ 1. The 
Notes, 18; contra, Bankton, vol. i. p. word ‘‘ deserted” is ambiguous. At 
124, common law, it would seem that the wife 
® Gowan v. Pursell, 17 May 1822,1 of a convict has the power of disposing of 
Sh. 418, N.E. 390; Aeggie v. Christie, her acquisitions, See note, infra, § 502, 
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execute a testamentary trust for the disposal of his moveable pro- crarrer xi. 
perty.* But he cannot, even with his curators’ consent,make a 
settlement of his heritable estate ; “for, in order to alter the legal 
succession of heritage, there must be a deliberate animus in the 
granter of the deed, which cannot be presumed in a minor.” 2 

491. Under the category of rational deeds which a minor may Minor may 
grant are included antenuptial contracts, which are indeed so far apecante =) 
favoured that they are sustained, when reasonable, although granted ¢outract. 
without the consent of curators.? With reference to the plea that 
such deeds are not only reducible but null, the observation of Lord 
Ivory* is important : “ None of our writers on law say anything as 
to this nullity who do not concur in the qualification of the 
doctrine that it is a nullity to be pleaded against injury; and 
where the deed is for the benefit of the minor the nullity cannot 
be pleaded. . . . Idonot wish to impugn the general doctrine 
that deeds entered into by a minor without consent of his curators 
are null, but only to point out such modifications as the peculiar 


case of marriage calls for.” ® 


492. Amongst objections to wills involving the question of tMeapacity re- 
personal disability, there is none more frequently urged, or with 
more fatal effect, than that of insanity, or facility, on the part of 


the testator.® 


1 Ersk. 1, 7, 33 ; Bankton, vol. i. p. 177; 
Stevenson v. Allan, 1680, M. 8949 ; Camp- 
bell v. Reid, 12 June 1840, 2 D. 1089, per 
Lord President Hope. The distinction 
taken by Erskine, between bequest by 
testament and bequests of moveables by 
disposition, does not seem to be well 
founded : see More’s Notes, 47. 

2 Ersk. ut supra; Cunynghame v. 
Whiteford, 1797, M. 8966. A distine- 
tion taken in Brand’s case in the Court of 
Session between proper heritable estate and 
subjects rendered heritable by destination 
or accession, was not supported in the 
House of Lords. See Earl Cairns’ opinion, 
33 1s (C6 led Ba) UM, 

3 Bruce v. Hamilton, 28 Dec. 1854, 17 
D. 265 ; Davidson v. Hamilton, 1632, M. 
8988 ; Young v. Robertson, 1769, M. 8988. 

4 Bruce y. Hamilton, 17 D. 270-2. 

5 Reference is made to the case of 
Oooper v. Cooper, where a lady of Irish 
extraction, married to a Scotsman, suc- 
cessfully claimed jus relict, on the ground 
that the contract of marriage, whereby 
this right was excluded, was null in re- 
spect of her ‘‘infancy,”—1888, 15 R. 
(H.L.) 21. 


Insanity, which imports not only a want of judg- 


6 A criterion of insanity in the legal 
sense is still a desideratum. The observa- 
tions of Lord Colonsay in M‘Xelar v. 
M‘Kellar, 6 Dee. 1861, 24 D. 144, in- 
dicate without solving the difficulties of 
the problem. In the English case of Dew 
v. Clarke (8 Add. 79, 5 Russ. 163), Sir 
John Nicholl and the Court of Delegates 
successively pronounced against the va- 
lidity of a will disinheriting the testator’s 
only child, merely because the testator, an 
eminent electrician, had conceived a strong 
and groundless aversion to her, which he 
had manifested by acts of harshness and 
severity. This comes very near to the 
principle of the querela inoffictosi testa- 
menti of the Civil Law, as explained in 
Inst. lib. 2, tit. 18. 

As to the validity of a will made dur- 
ing a lucid interval, it was remarked by 
Sir Wm. Wynn (in Cartwright v. Cart- 
wright, 1 Phil. 100), that if “the party 
afflicted habitually by a malady of the 
mind has intermissions, and if there was 
an intermission of the disorder at the 
time of the act, that being proved is 
sufficient, and the general habitual in- 
sanity will not affect it.” Reference is 


sulting from 
insanity. 
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ment, but the absence of will—of the disposing mind—is necessarily 
a fatal objection. Facility is not in itself a ground for reducing a 
will ;1 and accordingly the issues in reductions of settlements on 
the ground of facility invariably put the question, Whether the 
defender, taking advantage of the testator’s weakness and facility, 
procured the deed by fraud or circumvention ??_ Where there was 
great mental or moral weakness on the part of the testator, per- 
suasion has been held to be tantamount to circumvention.? The 
amount of pressure which will constitute circumvention in any 
case is a question of fact, or more properly, perhaps, of opinion ; 
and the Court will not readily interfere with the decision of a 
jury on the matter. The arts that may be practised by a bene- 
ficiary to procure the testator’s signature to a will are not easily 
discoverable. “ But,’ said Lord Justice-Clerk Hope, “if the facts 
satisfy the jury that there was in such party a motive to mislead 
and induce him to enter into the transaction, either for his own 
benefit or for the benefit of some one whose interest he was pro- 
moting, and that only persuasion and untrue representations, acting 
on a mind facile or nervously anxious from disease on the subject, 
could have brought about the result, then it is for the jury to say 
whether they draw from the whole case the inference of circum- 
vention.” ® 

493. In the present state of the law, it is hopeless to attempt 
a definition of the state and degree of mental alienation which 
renders the person so affected incapable of making a will. It was 
observed by the late Lord President in Morrison v. Maclean's 
Trustees’ that “ the test of capacity to execute a settlement might 
very reasonably be stated with reference to the nature of the settle- 
ment itself, but could not possibly be stated without reference to 


also made to the following cases :-—Towart 
v. Sellar, 6 Pat. 301; Currie v. Currie, 
5 Sh. 838, N.E. 777; Fraser v. Fraser’s 
Trs., 13 Sh. 703; Laing v. Bruce, 1 D. 
59, and cases in next note. 

1 As to the distinction between insanity 
and mere facility as grounds of reduc- 
tion, see Watson v. Noble’s Trs., 29 June 
1827, 2 W. & S. 648, affirming 4 Sh. 
200, N.E. 202; Scott v. Wilson, 15 July 
1825, 3 Mur. 526; Whyte v. Ballantyne, 
20 June 1823, 1 Sh, (Ap. Ca.) 472; 
M‘Kellar v. M‘Kellar, supra ; Morrison 
v. Maclean’s Trs., 27 Feb. 1862, 24 D. 
625. 

2 See cases of Watson and Scott, supra ; 
Baird v. Harvey's Trs., 20 D. 1220; 
Innes vy. Tarbet, 1740, M. 15,942 ; Home 


v. Hardy, 31 Mar. 1842, 4 D. 1184; 
M‘Diarmid v. M‘Diarmid, 28 Mar. 1828, 
3 W. &S. 37, affirming 4 Sh. 583, N.E. 
591; Syme v. Henderson, 15 July 1835, 
13 Sh. 1132. 

3 Clunie v. Stirling, infra, 14 Nov. 
1854, 17 D. 15; Watson v. Noble’s Trs., 
supra. 

4 Compare Clunie vy. Stirling and 
M‘Kellai’s case, supra, where motions 
were refused, with Morrison v. Maclean’s 
Trs, and Waddell v. Waddell’s Trs., 12 
July 1845, 7 D. 1017, where new trials 
were granted. 

© Clunie v. Stirling, 17 D. 18. 

8 Morrison v. Maclean's Trs., 27 Feb. 
1862, 24 D. 625. 
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the settlement, because a man may have power of intellect to cmaprer xm. 
enable him to do one thing—to make one kind of mental exertion 
—and yet he may be totally incapable of making another.” The 
ancient law of Scotland distinguished two classes of insane persons, 
namely, idiots or fatuous persons, and lunatics or furious persons 
requiring to be kept under restraint for the protection of them- 
selves and others. But in the determination of questions of in- 
capacity as affecting the validity of wills, a court of law has to 
deal with the milder types of mental disease,—with cases of dys- 
peptic hypochondria,—with cases of religions melancholy, accom- 
panied by insane delusions,—with cases where some severe or 
unexpected strain has disturbed the springs of that delicate 
mechanism by which the mind communicates with external nature. 
The investigation of such cases has led to the tardy recognition of 
the notion of partial insanity ; but whether the will of a partially 
insane person ought to be sustained is by no means so easy a 
question as has been supposed, because we do not know enough of 
the functions and mode of operation of the brain to be certain that 
a person may suffer from delusions of a definite character, and yet 
be sane in the broad sense of being able to take a rational view of 
his duties and obligations in such a matter as the making a will. 

494, It is true that the physiological conception of insanity Application of 
does not furnish any rule for the determination of questions of PDssolpeical 
testamentary capacity ; more probably it renders the attainment of cases of partial 
any such rule or criterion impossible; but it may at least be of Fr 
service in correcting the tendency to theorise on this subject. It 
appears to have an important bearing on the phenomena of mono- 
mania, and of those intermissions of the disease which are termed 
lucid intervals. If it be admitted that the phenomena of insanity, 
such as delusions, result from a diseased or abnormal condition of the 
brain, it is difficult to maintain that a person may be insane as to 
the subject of his delusion and yet have disposing capacity. If the 
delusion is such as no rational person could entertain, and such as, 
in the opinion of competent judges, proves the existence of cerebral 
disease, it is impossible to say that the disease may not have inter- 
fered with the just exercise of the disposing faculty ; and the right 
of the heir ought not to be taken away except by the testamentary 
act of a person who is in the full possession of his mental powers.’ 

495. The physiological view of insanity is also adverse to the Physiological 

view adverse to 
practice of allowing testamentary efficacy to wills made during allowing aie 
these lucid ieee which, from their transient nature, are evi- Sha mine? 
1 Of course, where a connection can be matters the testator may have manifested intermission of 
traced between the insane delusion and a certain degree of mental vigour. There 8Y™Ptoms. 
the inofficious will, it is Zuce clartus that isa reported case of this kind, —Maitland 
the will is void, even though on other  v. Maitland’s Trs., 1871, 10 M. 79. 
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cuaprer xm. dently mere intermissions of the phenomena of insanity, and which 


Recent deci- 
sions on cases 
of partial 
insanity, 


cannot reasonably be attributed to a restoration of healthy action 
in the brain. The proof of a genuine lucid interval is extremely 
difticult, and when its duration has to be computed in hours, we 
should be strongly inclined, on that ground alone, to disbelieve in 
the restoration of the patient to a state of disposing capacity. 

496. The practice of sending cases involving an inquiry as to 
mental capacity to a jury (a practice which the writer hopes to 
see reformed) may explain the fact that there is little authority on 
this subject in the Court of Session Reports. Since the publica- 
tion of the last edition of this work, three cases have been 
somewhat fully reported. In Nisbet v. Nisbet! a will executed by 
a gentleman who had been confined for years in a lunatic asylum 
was sustained. The case was one of “ general insanity,” from which, 
in the opinion of the Court, the patient had so far recovered as to 
be of disposing mind. The following observation is of very general 
application :—* The way to decide whether a man is sane or insane 
at any particular time has been very well stated by Lord Penzance 
in one of the cases referred to. There are, he says, two methods 
by which different classes of witnesses approach the question. 
Unskilled persons can only judge of the mental state of the person 
suspected of insanity by comparing it with their own, or with that 
of others with whom they are in daily intercourse; and if they 
perceive a great difference between them, they naturally and 
legitimately come to the conclusion that the mind is disordered or 
diseased. But when experts approach the consideration of the 
same question they have a different mode of comparison, because, 
having had previous experience of insane minds, they can com- 
pare these with the mind of the person suspected of insanity. 
If they can trace in his mind a number of the peculiarities which 
their experience has shown to exist in the minds of the insane, 
they naturally come to the conclusion that he is insane. It is 
generally by a combination of these two modes of reasoning, both 
of which are competent in a court of justice, that he arrives ata 
conclusion in cases of this kind.”? The second case is that of 
Maitland, noted above. Then there is the very remarkable case of 
Ballantine v. Evans} respecting the will of an officer in the army, 
who died by his own hand under circumstances which are suffi- 
ciently explained in the following observations taken from the 
opinion of the Lord Ordinary :—“It appears that for some time 
before his death, but for how long has not been ascertained, the 
testator had been suffering from mental disease, which exhibited 


1 Nisbet's Trs, v. Nisbet, 1871, 9 M. * 9M. 955, per Lord Pr. Inglis. 
937. 3 Ballantine v. Evans, 1886, 13 R. 652. 
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itself in depression, combined with certain physical sy mptoms, and craprer xm. 
in an insane delusion that accusations of a very distressing character” 
had been made against him on various occasions by a number of 
unknown persons. But all the evidence goes to show that, apart 
from the particular symptoms of disease to which I have adverted, 
the general powers and faculties of his mind were unimpaired. 
He is said to have been a man of excellent judgment, who, on that 
account, was much consulted by his brother officers, and he retained 
his character for sound judgment to the last.” The will was 
upheld ; and there is much force in the view expressed by Lord 
Moncreiff, that in this case the delusion which preyed on the 
testator’s mind,—and it was a delusion in the sense that it had 
no real foundation,—was not such as no rational person could 
entertain, but might have arisen from remarks overheard and mis- 
construed, or from conduct towards himself which had no rela- 
tion to the supposed accusations. It must be admitted that the 
law recognises the possibility of testamentary capacity co-existing 
with partial insanity; but such cases are treated as exceptional, 
and the principle is one that is necessarily confined within narrow 
limits. 

497. It is not proposed to enter upon a discussion of the Unsutisfactory 
numerous cases which are contained in the English Reports, and bea pee 
in which the most various and discordant theories have been pro- ties on in- 
pounded. These cases, and the opinions expressed in them, are ne 
ably analysed in Williams on the Law of Executors, which is 
accordingly referred to.? 

498, Extreme bodily infirmity can only be regarded as a ground physical in- 
of reduction to the extent that it is an element of evidence under cents 7a 
an issue of facility and circumvention.? The Court looks with just wna 
suspicion upon settlements obtained by interested parties, or their ~ 
agents, from testators who, in consequence of illness or old age, are 
deprived of the full use of the faculties of sight, hearing, or speech.* 


113 R. 661, per Lord Kinnear. 

2 Williams on Executors, 8th ed., pp. 
19.38. One of the best expositions of the 
law in relation to the disposing capacity 
of persons labouring under insane delu- 
sions, as applied to an actual case (and 


stranger, regarding whom she entertained 
insane delusions, and who appears to have 
exercised considerable influence over her. 
The Court refused to admit the will to 
probate. The case was a very critical 
one, and the judgment is instructive. 


the subject can only be usefully treated 
in its application to real cases), is the 
judgment of Lord Penzance in Smith y. 
Tebbit, Law Rep. 1 Pr. 398. In this 
case the testatrix, who had been allowed 
during her lifetime to retain the uncon- 
trolled possession and disposal of her pro- 
perty, left a will leaving the residue of 
her fortune, amounting to £180,000, toa 


% Simpson v. Gardner, 11 Sh. 1049. 

4 Gillespie vy. Gillespie, 11 Feb. 1817, 
F.C. ; Paterson v. Smith, 2 Feb. 1809, 
Hume, 921; M‘Culloch v. M‘Crackan, 3 
Dec. 1857, 20D. 206; LMalliday v. Mori- 
son, 27 June 1857, 19 D. 929. ‘The 
maker of a deed,”’ said Lord Colonsay, in 
M‘Kellar v. M‘Kellar, 6 Dec, 1861, 24 D. 
144, ‘‘may have had capacity when 


268 


CHAPTER XIII. 


Undated will 
not presumed 
to be executed 
after granter 
became insane. 


Disabilities of 
bastards re- 
moved by 
Statute. 


Disabilities of 
aliens, 


OF THE CAPACITY TO MAKE A WILL. 


A distinction is to be taken between the physical incapacity of 
extreme old age, which is often accompanied by mental weakness, 
and such sources of error as blindness, or inability to speak and 
hear. Wills of persons deprived of sight may be executed either 
notarially or in the ordinary manner. And where proper pre- 
cautions are taken (if such be necessary), and there is no suspi- 
cion of undue influence, there can be no doubt that the will of a 
deaf-mute will be effectual! It is not a condition of the validity 
of the will of a blind person that it be read over to him before 
signature; but the will may be reduced upon proof that the 
eranter was ignorant of its contents.? If notarial execution is 
resorted to, attention must be paid to the requisites of that mode 
of authentication as fixed by the decisions.’ 

499. If the granter of a holograph untested settlement die in- 
sane, there is no presumption that the will was executed during the 
period of insanity ; and the grantee would seem to be entitled to a 
verdict on proving that the testator was sane at the date mentioned 
in the instrument, supporting the date as far as possible by other 
evidence.* 

500. The common law disability of persons of illegitimate birth 
was removed by 6 and 7 Gul. Iv., cap. 22, which, on the grounds of 
“justice and humanity,” enacted that it should thenceforth “ be 
lawful to bastards or natural children, domiciled in Scotland, to 
dispose of their moveable estates by testament or last will, in lke 


manner as other persons belonging to that country may do.” 
501. An alien, by the common law of Scotland, cannot be the 


aided, and no capacity without aid ; and 
the withholding of such aid as may be 
necessary to give the capacity to execute 
a deed may amount to fraud. 

For instance, a defender may have pre- 
vented a professional person from having 
access to the person granting the deed, 
and thus have prevented him having that 
aid which was necessary to give him 
capacity for understanding it.” 

1 1 Jarman or Wills, 5th ed. pp. 35-36 ; 
Dickinson v. Blisset, 1 Dicks. 268; re 
Harper, 6M. & Gr. 731, 7 Scott N.R. 
431. In Pet. Kirkpatrick, Lord Colon- 
say observed that a deaf-mute, capable of 
communicating by signs, might execute a 
deed by notaries. “The want of the 
power of speech,” he observed, ‘*‘ does not 
disable a party from taking the manage- 
ment of his affairs, especially when not 
combined with the want of power of 
hearing. And even when it is so accom- 


panied, there are many instances in which 
persons so afflicted are not merely per- 
fectly capable of managing their own 
affairs, but who exhibit proof of the 
highest intellect. The intellect may be 
reached by education ; and such persons 
are capable of receiving education” (8 
June 1853, 15 D. 736). 

2 Duff v. Earl of Fife, 17 July 1823, 1 
Sh. (Ap. Ca.) 498; Ker v. Hotchkis, 23 
May 1837, 15 Sh. 983; Reid v. Bazxter, 
19 Feb, 1840, 1 Rob. 66, affirming 16 Sh. 
273, 

3 Stat. 1579, cap. 80, amending 1540, 
cap. 117; Reid v. Baxter, supra, and 
cases there cited. 

4 Waddell v. Waddell’s Trs., 7 D. 605, 
per Lord Moncreiff. The presumption of 
law is now in favour of the date stated 
in the holograph will (Conveyancing Act, 
1874, § 40). 
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proprietor of heritable estate ;! in England the disability does not cHaprer xr. 
extend to lands acquired by orehate 2 An alien, therefore,cannot 
make a will or execute a trust embracing heniable estate until he 

shall obtain letters of naturalisaticn, or a certificate of naturalisa- 

tion under the Act 7 and 8 Vict., cap. 66.3 As regards the dis- 

posal of moveable estate, the rights of an alien are as extensive as 

those of natural-born subjects, with the single exception that they 

are liable to be suspended during the continuance of a war with 

the country of which he is a subject. 

502. By the English law of treason—extended by the Union to Treason and 
Scotland—all lands, held by whatsoever tenure or title, are for- ailectine tt 
feited to the Crown on conviction. To avoid forfeiture, convey- Se 
ances were at one time executed in favour of confident persons, with 
the view of creating a trust by anticipation in favour of the granter 
and his heirs ;* for, after conviction, no trust of heritage would be 
effectual. The effect of outlawry and civil denunciation on property 
is different from that of treason. The denounced rebel or fugitive 
has no persona standi in judicio. His single escheat instantly falls ; 
and if he continues unrelaxed for a year and day, his liferent 
escheat falls, and the rents and profits of his heritable estate go to 
the Crown, or other immediate lawful superior.2 The same results 
follow conviction of a capital crime. But it was not doubted that 
a denounced rebel retained the fee of his estates; and it is there- 
fore difficult to understand the grounds upon which a minority of 
the Court, in a modern case,® disputed the right of such persons to 
exercise the yus disponendi. It is now settled that a party under Right of dis- 
sentence of fugitation may execute a settlement of heritable pro- eee ee 
perty.”. The only restriction on his proprietary right is, that he withstanding 
cannot do any act in prejudice of the superior’s liferent interest. “S**4°™ 
Thus it has been held that an heir of entail, whose liferent escheat 
had fallen, could not, by suffering an adjudication to pass, incur an 
irritancy, so as to pass the estate to the next substitute.’ 


1 Ersk, 3, 10, 10; Dundas v. Dundas, 5 Ersk. 2, 5, 59, and 66. The conse- 
15 Nov. 1839, 2 D. 31. On this nearly quences of escheat are frequently remitted 


obsolete point of law, see also £. of Perth 
v. Lady Willoughby’s Trs., 1869, 7 M. 
642, where, amongst other points, the 
opinion was expressed that a right of 
succession to land might be transmitted 
through an alien who died before the 
passing of the Alien Act, 7 and 8 Vict., 
cap. 66. 

2 Lewin on Trusts, 9th ed, 25. 

3 7 and 8 Vict., cap. 66, § 6. 

4 Mackenzie vy. M‘Donald, 1736, Elch. 
“Trust,” No. 4; Com. of Forfeited 
Estates v. Mackenzie, Robertson, 263-280 ; 
Hamilton v. Hamilton, 1669, M. 16,116, 


by the Crown, under the authority of 
modern Statutes, by which the restraints 
on the alienation of royal property have 
been relaxed to the extent of enabling the 
Crown to restore lands to the family of 
the former owner, or to give effect to his 
disposition. See 6 Geo. Iv., cap. 17, the 
latest Act. 

6 Macrae v. Macrae, 22 Nov. 1836, 15 
Sh. 54, 1 M‘L. & Rob. 645. 

7 Macrae’s case. See the learned and 
exhaustive opinion of Lord Medwyn, 15 
Sh. 64 

8 Ersk. 2, 5, 67; 


Scot v. Scot, 1722, M. 
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503. The sequestration of a bankrupt’s estate vests all his 
heritable and moveable estate in the trustee for the benefit of his 
creditors. But the bankrupt has an assignable interest in the 
reversion, which is capable of being vindicated by action,? and 
which may therefore be the subject of a will or settlement. The 
same observation is applicable to the question of the testamentary 
capacity of an insolvent person who has granted a disposition 
omniun bonorum for behoof of creditors. 

504, Though a settlement at the time of execution may be 
subject to objection or reducible on the ground of incapacity, yet 
if the granter adopt or accredit the instrument, after he acquires 
the disposing capacity, it will thenceforth be effectual as his deed. 
On this principle, deeds by minors and married women may be 
homologated after attaining independence. The term “ adoption,” 
which has come into use chiefly in relation to counter issues in 
reductions on the head of forgery, seems to be properly applicable 
to acts whereby a party accredits that which was ab énitio not his 
deed, but which becomes so by his delivery of the deed or acknow- 
ledgment of the subscription as his. In such cases the date of 
adoption is in law the date of the deed. Homologation, by which 
a party waives objections to the formality of the deed, or objections 
going to the fairness of the transaction—e.g., minority and lesion, 
or facility—seems to give a retrospective validity to the instrument 
from its date. “When,” says Professor Bell, “the original party 
homologates, he either ratifies a deed or obligation already executed 
but imperfectly, or he adopts and gives effect to what would other- 
wise be null. When there is already an obligation existing, though 
imperfect or subject to exception, homologation may have the effect 
of confirming it as good from the first; where the deed or obliga- 
tion is null, homologation acts only as the adoption of what is 
reduced to an intelligible and precise shape, but is in no degree 
binding ; and the binding effect has in this case no retrospect.” 

505. In the case of Gall v. Pird,* where a contract of dissolu- 


3673. In Coombsv. The Queen’s Proctor, ception, which may perhaps be extended 


2 Rob. 547, Sir John Dobson decided 
that where the wife of a felon, under 
sentence of transportation for a term of 
years, died intestate, leaving property 
acquired by herself subsequent to his 
conviction, such property belonged, not 
to her next of kin, but to the Crown. 
However, it has been decided in other 
English cases (re Martin, 2 Rob. 405, 15 
Jur. 686; Atlee v. Hook, 23 L.J. Ch. 
Ca. 776) that the wife of a transported 
felon has the testamenti fuctio as to her 
separate acquisitions ; an equitable ex- 


to married women in Scotland, on the 
analogy of the cases of Churnside v. 
Currie, 11 July 1789, M. 6082, and Orme 
v. Diffors, 30 Nov. 1838, 12 Sh. 149. 
But see contra, Dick v. Donald, 12 Dec. 
1826, 2 W. & S. 522. 

1 19 and 20 Vict., cap. 79, § 102. 

2-§ 155 ; and see Bell’s Com. 7th ed. 
140, and cases there cited. 

3 1 Bell’s Com. 5th ed. 145; Ersk. 3, 
3, 47. 

4 Gall vy. Bird, 3 July 1885, 17 D, 
127, 
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tion of partnership and trust assignation was brought under reduc- cuarver xm. 
tion, on the grounds of mental incapacity, facility, and cireumven- Homologation 
tion, the Court, after consideration, allowed an issue of homologation 5 er oe 
as counter to the issue of facility; but refused to allow the same the ground of 
* % Ss: it 
issue to be taken as counter to the general issue on the deed; facility 
being of opinion that, if insanity were proved, the deed could only 
be set up by a substantive action of declarator.! 

506. Reasoning from analogy, there appears to be no good Adoption by 

Sg Sy PI s ; 

reason why the delivery of a void testamentary instrument, or its aire cuveval 
adoption ina subsequent writing—after the testator is rehabilitated °! “isability. 
—should not be as effectual to obviate objections founded on per- 
sonal disability, as those acts admittedly are to obviate objections 
to the execution of the instrument.? 

507. A settlement may also be homologated by one who has an Homologation 
adverse right; in which case his right of challenge, upon any nbs or imuet 
ground of which he was aware at the time of homologation, is cut #¢@ry- 


off.2 


But there is no room for the application of the doctrine if the 


homologating party were ignorant of the objection.* 


1 Erskine lays down that deeds exe- 
cuted by a pupil, or insane person, are 
incapable of being homologated ; but it 
would seem they may be adopted. The 
labes cannot be of a more radical character 
in the cases put by the learned author 
than, in the case of forgery. See the 
passage, 3, 3, 47. 

2 It would seem that a will made in 
England, during the subsistence of a 
personal disability, may be validated by 
republication after the testator is sui 
juris—1 Jarman on Wills, 5th ed. 34— 
that is, by either renewing the solemnities 


of authentication, or adopting the will by 
reference in some subsequent writing ; 
ibid, 1, 157. 

3 As to homologation of settlements 
by interested parties, see M‘Michan v. 
M‘Michan’s Trs., 22 June 1839, 1 D. 
1085 ; Murray v. Murray, 21 Jan. 1826, 
4 Sh. 374, N.E. 377 ; Leiper v. Cochrane, 
9 July 1822, 1 Sh. 552, N.E. 506; Zrren 
v. Mags. of Montrose, 17 Nov. 1830, 4 
W. & S. 346, reversing 6 Sh. 479 ; Kyle 
v. Allan, 23 Feb. 1832, 11 Sh. 87 ; Fraser 
v. Fraser, 7 Nov. 1834, 13 Sh. 703. 

4 Ersk. 3, 3, 48; Bell’s Pr. § 27. 


272 


CHAPTER XIV. 


Testament— 
General dispo- 
sition—Trust- 


TESTAMENTARY WRITINGS, HOW CONSTITUTED. 


CHAPTER XIV. 
TESTAMENTARY WRITINGS, HOW CONSTITUTED. 


1. AUTHENTICATION OF TESTAMEN- | 3. CopICILS AND THE EFFECT OF 


TARY WRITINGS. REFERENTIAL WORDS IN A WILL. 
2. Errect or ALTERATIONS, Marar- | 4. Destinations IN Bonps, TITLE- 
NAL ADDITIONS, &c. DEEDS, AND SECURITIES. 


508. The law of Scotland does not prescribe any special form 
which can be regarded as indispensable to the due expression of 
a testamentary intention, but custom has established certain forms 
of testamentary instruments by which estates of any description 
may be most conveniently settled or bequeathed. 

509. Where the estate consists of personal or moveable pro- 
perty, and the testator contemplates an immediate distribution of 


disposition and his estate after his death, his will may be conveniently expressed 


settlement— 
Deed of entail. 


in the form of a testament containing an appointment of executors. 
A will of mixed heritable and moveable estate, with a purpose of 
immediate succession, may take the form of a general disposition 
and settlement. Where the final distribution of the succession is 
postponed to a period which may not occur until a considerable 
time after the testator’s death, provision must be made for the 
interim custody and management of the estate ; and for the accom- 
plishment of this purpose a conveyance of the estate to trustees is 
requisite. As the purposes of modern wills usually require the pre- 
servation of the testator’s estate for a period of uncertain duration, 
the machinery of a trust has come to be regarded as a necessary 
part of a will, insomuch that the trust-disposition and settlement 
has, in Scotland, superseded all other forms of settlement for the 
distribution of mixed succession. Settlements of landed estate in 
favour of a series of heirs are sometimes made by immediate grant 
in the form of a deed of entail, sometimes by way of a deed of 
direction to trustees to execute an entail in favour of heirs therein 
named and designed, the last-mentioned form being often chosen 
where the settlor contemplates the acquisition of additional pro- 
perty. Testamentary purposes may, besides, be contained in other 
deeds, as, for instance, in marriage-contracts, which almost always 
contain destinations to heirs or persons designated, failing issue of 
the marriage. 
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CHAPTER XIV. 
SECTION I. pen Eas 
AUTHENTICATION OF TESTAMENTARY WRITINGS (WILL oR 
INSTRUCTIONS). 


510. I. Srarurory ArresTatioy.—For many purposes it is 
necessary to determine the order, in point of time, of the execu- wall Oho aS 
tion of testamentary instruments. For this reason a will should, be witnessed. 
if possible, be executed in presence of witnesses, since a holograph 
will does not prove but only establishes a presumption as to the 
date of its execution. 

511, The subject of the formal authentication of testamentary statutes regu- 
writings belongs properly to the law of evidence. A brief refer- {ting the au. 
ence to the regulating Statutes which are in force may suffice for tested wills 
the purposes of this book. The Act 1555, cap. 29, made subscrip- a a 
tion imperative,! subject to certain conditions as to notarial sub- 
scription, which were superseded by the more specific regulations 
of the Act 1579, cap. 80.2. That Act requires the attestation of two 
notaries and four witnesses to writs not signed by the granter. By 
the Conveyancing (Scotland) Act, 1874, section 41, any deed, instru- 
ment, or writing may, after having been read over to the granter, 
be executed (in the form prescribed) on behalf of such granter, who 
from any cause, whether permanent or temporary, is unable to write, 
by one notary public or justice of the peace subscribing in his 
presence and by his authority before two witnesses. By the Act 
1584, cap. 4, as extended by custom, sealing is dispensed with. 

Under the Statute 1593, cap. 179, the name and designation of the 
writer must be inserted in the body of the writ;* with reference to 
which, and to the later Statute 1681, it has been held that the addition 
of “ writer hereof” to the name of one of the witnesses (designed 
in the testing clause) is a sufficient compliance with the terms of 
the statute. Where, in a testing clause, the granter declared that 


Where date 
important, a 


1 Note that the objection of erasure 
does not touch the case of the granter’s 
subscription being written on an erasure, 
because it is his handwriting ; Brown v. 
Brown, 1888, 15 R. 511. If the reader 
desires to know what amounts to asigna- 
ture or subscription, he may consult the 
Lord Ordinary’s note in the great case of 
Stirling Stuart v. Stirling Craufurd’s 
Trs., 1885, 12 R. 610, from which, and 
the opinions delivered in the Inner House, 
he will learn that a subscription may be 
illegible, and yet be effective. 

2 See the important case of Henry, 
1871, 9 M. 503, where all the authorities 
are collected, 

VOL. I. 


3’ A notary cannot notarially execute 
a deed in which he himself is interested ; 
Ferrie v. Ferrie’s Trs., 1863, 1 M. 291. 
As to the objection that he is agent for a 
party to the deed, see Lang v. Lang’s 
Trs., 1889, 16 R. 590. As to whether 
the words “read over” in the docquet 
(1874 Act) are inter essentialia, see 
Watson v. Beveridge, 1883, 11 R. 40. 

4 Callander v. Callander’s Trs., 17 Dec. 
1863, 2 Macph. 291. 

5 Dronnan v. Montgomerie, 1716, M. 
16,869; Macpherson v. Macpherson, 7 
Feb. 1855, 17 D. 358. 


? 
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carter xtv. he had subscribed these presents, consisting, &c., stamped accord- 


Modern 
Statutes. 


ing to law, by W. M.,, therein designed, the omission of the word 
“ written” was held not to be material By the Act 1681, cap. 5 
(Lord Stair’s Act), it is enacted, “ that only subscribing witnesses 
in writs to be subscribed by any party hereafter shall be probative, 
and not the witnesses insert not subscribing,? and that all such 
writs to be subscribed hereafter wherein the writer and witnesses 
are not designed shall be null, and are not suppliable by conde- 
scending upon the writer, or the designation of the writer and 
witnesses.” The subscription is declared not to be effectual unless 
the witnesses either saw the party subscribe, or give warrant to 
the notary, or that at the time the party did acknowledge his 
subscription. It is not necessary that the acknowledgment should 
be made to the two witnesses in presence of each other.4 The Act 
1696, cap. 15, regulating the subscription and pagination of deeds 
written book-ways, has been repealed as regards pagination by 19 
and 20 Vict., cap. 89. By the 38th section of the Act of 1874 deeds 
are to be probative, although the writer is not named or the number 
of pages specified, or that the witnesses are not named or designed in 
the deed, provided that designations shall be appended to or follow 
their subscriptions ; and by the 39th section, any deed subscribed 
by the granter, and bearing to be attested by two witnesses sub- 
scribing, may be set up by proof in any action in which the deed 
is founded on, or under a summary application to the Court or the 
Sheriff.6 The 39th section has had the effect of saving many wills 
which might have been held invalid under the too strict require- 


1 Johnston v. Pettigrew, 16 June 1865, 1862, 24 D. 626, 1 M. 304; it was there held 


3 Macph. 954. 

2 A trustee does not seem to be dis- 
qualified from being an instrumentary 
witness to the trust-deed,—Mitchell v. 
Miller, 1742, M. 16,900; nor a special 
legatee,—Jngram v. Steinson, 1801, M. 
“ Writ,’ App. 2; nor even a general 
legatee,—Graham v. Montrose, 1685, M. 
16,887. The decision in Simsons v. 
Simson, 1883, 10 R. 1247, may be taken 
as decisive on this point, and note that 
the late Lord President there observed 
that he could not see any good foundation 
for the suggested introduction of the 
English rule that the bequest to the 
instrumentary witness only should be void, 
The English rule depends on Statutes 
25 Geo. In, cap. 6, and 1 Vict., cap. 26, 
§$ 14, 15. 

* See Baird’s Tr. v. Murray, 1883, 
11 R. 153 ; Morrison vy. Maclean’s Trs., 


that the averment that the instrumentary 
witnesses did not see the subscription 
adhibited, nor was it acknowledged, must 
be proved, and that a non memini was 
not proof. It is not necessary that an 
acknowledgment should be in words. 

4 Hogg v. Campbell, 12 March 1864, 
2 Macph. 849. 

° Under this section it suffices that a 
will or other writing, although consisting 
of more than one sheet of paper, is sub- 
scribed at the last of the last page, the 
authentication of each sheet or page being 
dispensed with; M‘ZLaren v. Menzies, 
1876, 3 R. 1151 ; Brown Petr., 1883, 11 
R. 401. The section is not retrospective ; 
Gardner v. Lucas, 1878, 5 R. (H:L.) 
105, affg. 5 R. 538; and see observa- 
tions of Lord President Inglis as to the 
38th section. 
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ments of the Scottish Statutes, and of the curious and quaint rule of cHaprer xiv. 
law according to which the efficacy of a testamentary deed depends =” 
not at all on the point whether the testing clause was extended in 
the granter’s lifetime, and in virtue of his unrecalled mandate to 
his solicitor, but simply and solely on the question whether the 
omission was supplied before the deed had been produced in j udg- 
ment, 7.¢., given to the clerk of Court for inspection by the other 
party." The mere fact that two persons saw the testator sign a 
will does not entitle them to sign as witnesses ex intervallo, if they 
were not called by the testator as instrumentary witnesses.? 
The limits of this treatise preclude us from attempting to give 
even an outline of this branch of the law of evidence as settled by 
decisions.? The subject is fully treated in Mr. Dickson’s treatise on 
Evidence, and in the works of Menzies and Bellon Conveyancing. 

512. It is necessary here to take notice of the subject of the Privileges of 
privileges accorded by custom to deeds of a testamentary nature ; (gee 
under which description are comprehended wills of moveable estate pene ae 
and deeds containing provisions intwitu mortis. On this subject 
Erskine has observed, in a passage frequently cited, that “ testa- 
mentary deeds are so much favoured, that if the testator’s intention 
appears sufficiently, they are sustained although not quite formal, 
especially if they be executed where men of skill in business cannot 
be had.”® In practice, the privileges of testamentary deeds are con- 
fined to the single case of notarial execution. By a custom referred 
to by all the institutional writers, and which has now the force 
of law, a testament of moveables by a party unable to write may be 
executed by one notary in presence of two witnesses.’ And by 


1 Compare Veasey v. Malcolm's Trs., the objection in one of the cases being 


1875, 2 R. 748, with Hill v. Arthur, 
1870, 9 M. 223, and previous cases there 
cited. 

2 Arnott v. Bart, 
The will was reduced. 

3 As more directly related to wills 
and codicils, the cases may be here noted 
in which (notwithstanding its liability to 
fraudulent alteration) pencil has been sus- 
tained as holograph writ. The cases are 
Williamson v. Kennedy, 19 D. 443; Sp. 
Ca. Muir’s Trs., 1869, 8 M. 58; Sp. Ca. 
Simsons v. Simson, supra. It may be kept 
in view that the doctrine of rez interventus, 
which is of course inapplicable to testa- 
mentary writings, may be founded on to 
support the provisions of a contract of 
marriage in so far as these are onerous ; 
and it was so held in two cases where objec- 
tions were taken to notarial subscriptions, 


1872, 11 M. 62, 


necessarily fatal if the case had been in 
nudis jintbus contractus,—Nisbet v. New- 
lands, 1630, M. 17,016; Lang v. Lang’s 
Trs., 16 R. at 598. Hence the mere sub- 
scription of the party may be sufficient. 
See Azbble v. Stevenson, 18 Dec. 1830, 9 
Sh. 233; Dunlop v. Greenlces’ Trs., 2 
Macph. 1, 3 Macph. (H.L.) 46. 

4 Dicks. Evid., § 636 et seg. ; Menzies 
Lect. on Cony., cap. 2; Bell’s Lect. on 
Cony., p. 23 et seg. As to the form and 
style of trust-deeds, see the Juridical 
Styles, 4th ed. vol. i. p. 267, and the 
Titles to Land Acts, 1858 and 1860. 

5 Ersk. 3, 2, 28. See Norvel v. Ram- 
say, 1768, M. 12,290 ; Kerr v. Hay, 1708, 
M. 16,968 (ds). 

6 Stair, 3, 8, 34; Ersk. 3, 2, 23; 1 
Bell’s Com, 7th ed. p. 341. 

7 See Bog v. Hepburn, 1623, M. 16,960; 
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the Statute 1684, cap. 133, which prohibits clergymen from acting” 
as notaries, there is an exception in regard to “the making of testa- 
ments.” The effect of this Act, as limited by judicial construction, 
is that a will signed for the testator by the clergyman of his parish, 
before two witnesses, is valid and probative.! Wills executed by the 
intervention of clergymen have, however, in some cases been set 
aside, in respect of deviation from the statutory requirements, ey, 
the omission to state that the clergyman’s subscription was adhibited 
by the authority of the testator ;? or the adhibition of the name 
of the testator instead of that of the clergyman.® 

513. Il. Hotocrarn Writincs.—At common law a deed or 
testamentary writing holograph of the granter is not required to 
be attested, but is completed by the mere subscription of the writer. 
Such writings, being wholly regulated by the common law,* admit 
of the application of a very liberal canon of criticism in the deter- 
mination of questions relating to their authority or validity. As 
early as the time of the institutional writers,> the privileges of 
holograph deeds had been extended to such as were holograph in 
the substantial clauses,—as, for example, in the case of testaments 
holograph in the sums bequeathed and in the names of the 
legatees ;° while, conversely, holograph writings in which sums or 
names were inserted by another hand were deemed invalid. 

514. The case of Macdonald v. Cuthbertson’ raised the question 
whether a will consisting of a printed form filled up in the 
testator’s handwriting could receive effect as a holograph writing, 
or as a writing not coming within the scope of the Acts which 
regulate the attestation of deeds written aliena manu. It was held 
by a majority of the judges that this will could not receive effect. 
It was pointed out by the writer, who dissented from the judgement, 
and retains the opinions there expressed, that the exceptional 


Stodart v. Arkley, 1799, M. 16,857 ; and 
contra, Galletly v. Macfarlane, 1 Aug. 
1843, 6 D.1. In the case of Ferrie v. 
Ferrie, 23 Jan. 1863, 1 Macph. 291, 
where a notarial attestation of a trust- 


1 Hepburn v. Waughton, 1606, M. 
16,827 ; Williamson v. Urquhart, 1688, 
M. 16,838, 

2 Mackenzie v. Burnett, 1688, M. 
16,838 ; Williamson v. Urquhart, supra. 


settlement of heritable and moveable 
estate was held null on the ground that 
one of the subscribing notaries was a 
trustee with the power of appointing him- 
self factor, and receiving remuneration 
for his services. It was held that the in- 
strument could not be sustained even as a 
settlement of moveables, the deed being 
in its inception a deed of importance, and 
dealing with the granter’s whole succes- 
sion. See the cases there cited, and also 
2 Pat, 415 ; 3 Pat. 365; 3 Pat. 671. 


3 Trail v. Trail, 1805, M. 15,955. See 
Gray v. Ballegerno, 1678, M. 16,296. 

“ Stair, 4, 42, 6; Ersk. 8, 2, 22; 1 
Bell’s Com. 7th ed. p. 341. 

> See Stair and Ersk., supra. 

6 Vans v. Malloch, 1675, M. 16,885, 
and case of Hartree there cited ; Panton 
v. Gillies, 22 Jan. 1824, 2 Sh. 632, N.E. 
536. 

7 Macdonald v. Cuthbertson, 1890, 18 
R. 101. 
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privileges of holograph writings depend on the circumstance that 
the Scottish Statutes do not in fair construction apply to deeds 
other than: manuscript deeds written by a foreign hand. These 
Statutes, he considers, do not apply to wills which, so far as 
written, are wholly in the testator’s hand. As to the 149th 
section of the Titles Act, 1868 (virtually abrogated by the 38th 
section of the Conveyancing Act, 1874), it is impossible to read the 
section without seeing that it contemplates the case of a printed 
form, filled in manu aliena, and no other case; and, apart from the 
consideration that the 149th section does not profess to take away 
any existing right, the argument which Lord Kinnear founds upon 
that section does not appear to be valid. All the reasons which 
lead to the exception of holograph deeds from the Statutes apply 
to a case of this kind, the main reason being the impossibility of 
interpolation. 

515. The chief difficulty in relation to holograph consists in the 
determination of the question whether a holograph writing is a will 
or is merely a memorandum or paper of instructions. The case of 
Munro v. Coutts} is an instructive example. A testator having 
previously executed a trust-settlement of his whole estate, and also 
a will in the Engiish form, and wishing to alter his testamentary 
dispositions, wrote to his solicitor, saying, “ I send you the codicil I 
wish to be made to my last will and testament.” The enclosure, 
which was dated and signed, began—“ I wish a codicil to be made 
to my last will and settlement in the following manner.” It was 
held by Lord Eldon, on a consideration of the correspondence 
between the deceased and his solicitor, and other facts and circum- 
stances, that the paper was intended as instruclions for the prepara- 
tion of a codicil, and was not testamentary. Again, in Lowson v. 
Ford, three signed papers, containing lists of names with sums of 
money written opposite to them, were held to be mere memoranda 
for the writer’s consideration. 

516. It is to be observed that there are two elements in the 
question whether a writing is of a testamentary character—the one 
intrinsic, and the other extrinsic. Where a holograph will or 
codicil contains proper words of disposition or bequest, and either 
includes a regular nomination of executors or trustees, or bears 
reference to a previously executed will or trust-deed containing 


2 Lowson y. Ford, 20 March 1866, 4 
Macph. 631. Another paper of a similar 
character was sustained, in respect that 
it bore an indorsation in the hand of the 


1 Munro vy. Coutts, 3 July 1813, 1 Dow, 
437 ; with this authority it is difficult to 
reconcile the decision in Scott v. Sceales, 
5 Feb. 1864, 2 Macph. 613, giving effect 


to a letter by the deceased lady to her 
man of business; but these are cases 
admittedly of great difficulty. 


deceased that her trustees would act 
upon it in case she should be taken away 
suddenly. 


277 


CHAPTER XIV. 


Holograph 
writing, whe- 
ther intended 
for a will, or 
as a paper of 
instructions. 


Extrinsic evi- 
dence ; to what 
effect admis- 
sible. 


2 


78 


TESTAMENTARY WRITINGS, HOW CONSTITUTED. 


CHAPTER XIV. such a nomination, it would seem that extrinsic evidence is not 


admissible for the purpose of proving that it was not intended to 
have a testamentary operation! On the other hand, where a writ- 
ing contains no words of testamentary disposition or intention, but 
is enple (as in the case of Lowson) a list of names and sums, it 
would seem to be incompetent to set up such a writing as a will by 
extrinsic evidence of intention? Within the limit of these 
extremes extrinsic evidence has been liberally admitted, for the 
purpose of ascertaining whether papers which are expressed in 
testamentary language are testamentary writings, or are merely of 
the nature of drafts, minutes, or instructions for the preparation of 
such writings. Among the more recent cases we find that a holo- 
graph writing bearing to be a “draft,’® and another beginning 
“Memorandum to let Mr. T. (testator’s agent) know,’ * were not 
sustained as testamentary writings. The most remarkable case of 
the kind since Munro v. Coutis is the case of Hamilton v. Whyte,° 
where a paper titled “ Notes of intended settlement by Walter 
Whyte of Bankhead,” was held in the Court of Session and in the 
House of Lords to be a testamentary writing disposing of the 
eranter’s heritable and moveable estate. According to Lord Mon- 
creiff, “ The writing itself in its substance is a completed settlement. 
It is the work of a man with some knowledge of legal phraseology, 
is evidently carefully extended from a draft, written in a fair and 
distinct hand, very clearly expressed in appropriate language, and 
signed by the writer.” Lord Selborne emphasised the point that 
the writing was in all its provisions expressed in de presenti 
language. The proof which was allowed admittedly threw no light 
on the question of completed intention, but brought out the facts 
that the testator left no other will, and had never given instructions 
to an agent for the preparation of one. The question remained 


1 See for example Royal Infirmary v. 
Muir's Trs., 9 R. at pp. 355-6, per Lord 
President ; Zronsons v. Tronson, 1884, 
12 R. 155 ; Robb’s Trs. v. Robb, 1872, 10 
M. 692. In the case of Munro, Lord 
Eldon observed that extrinsic evidence 
was properly admitted, “as the paper 
was of a doubtful and ambiguous charac- 
ter, and required explanation,” 1 Dow, 
451. 

2 Lowson, ut supra; Colvin v. Huteht- 
son, 1885, 12 R. 947. These cases, and 
the cognate case of Baird v. Jaap, 18 D. 
1246, are discussed in Chapter XVIII, 
Section IV., under the head of ‘“ Un- 
certainty” in Wills. “I know of no in- 
stance in the whole range of cases of this 


class in which a mere enumeration of 
names and figures was held an effective 
declaration of testamentary intention 
when there were no words indicative that 
the names were intended to be those of 
parties to be benefited by the testator, 
and the figures to be indicative of be- 
quests or legacies which those parties 
were to receive ;” per Lord Cowan, 4 
Macph. 638. 

3 Forsyth’s Trs. v. Forsyth, 1872, 10 
M. 616. 

4 Cunningham y. Murray's Trs., 1871, 
1) IMLS 7S). 

> Hamilton v. White, 1882, 9 R. (H.L.) 
53 ; affg. 8 R. 940. 
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whether the title or heading “ reduces this very careful composition 
from an expression of present testamentary intention, which its 
terms import, to the level of a mere memorandum of what the 
writer thought he might possibly do at some future time.”! In the 
opinion of the Court and the House of Lords, the word “ notes” in 
the title was not inconsistent with testamentary intention, since 
the word might be taken (it is understood) as equivalent to codicil 
in the classical sense ; and the expression “intended settlement ” 
was consistent with the notion of a present, though ambulatory, 
testamentary intention. Lord Selborne in his judgment founds 
largely on the English probate cases of the period antecedent to 
the Wills Act; but while reluctant to express dissent from an 
authority so high, the writer ventures to add that it admits of easy 
demonstration that prior to the Wills Act wills were admitted to 
probate in England which could not possibly have been sustained 
by a Scottish Court. 

617. A mutual contract or mutual settlement inter vivos, written 
by one of the parties and signed by all, will not always receive 
effect even as a holograph writing of the party who wrote it out,? 
though it may be validated rei interventu; the principle being that 
there is no contract unless all the parties are bound. But in the 
case of Macmillan v. Macmillan an entry on the fly-leaf of a 
family Bible, signed by husband and wife, the entry being in the 
handwriting of the husband, and bearing that “the longest liver is 
to have all that remains after our debts are paid,” was sustained as 
a bequest of the husband’s moveable property. On this case Lord 
Cuninghame observed: “In an ordinary agreement iter vivos, 
where one party is set free, there is generally a presumption that 
the other had the will to be set free too. But here there is no such 
presumption. There is no ground for inferring that the man him- 
self wished his money to go otherwise than as this paper plainly 
says.”4 It would seem, therefore, that a mutual will, holograph of 
one of the parties, is effectual as a testamentary writing of the 
party by whom it is written. And it may be added, that a docquet 
holograph of the other party would operate as a ratification of his 
part of the settlement. 

518. It appears to be settled by authority that a writing pur- 

18R. 948. See also Ritchiev. Whish, Tra. v. Stirling, 138 Dec. 1861, 24 D. 


1880, 8 R. 101. 163. 

2 Miller v. Farquharson, 29 May 1855, 2 138' D190: 
13 Sh. 839; Spreul v. Wilson, 1809, 5 Johnstone v. Coldstream, 30 June 
Hume, 920. 1848, 5 D. 1297; Lawrie v. Lawrie, 14 


3 Macmillan v. Macmillan, 28 Nov. Jan. 1859, 21 D, 240; Macintyre v. 
1850, 13 D. 187; and see Lawrie v. Macfarlane’s Trs., 1 Mar. 1821, F.C. ; 
Lawrie, 14 Jan. 1859, 21D. 240; Wilson’s Dunlop v. Greenlees’ Trs., 2 Macph. 1 ; 

2 June 1865, 3 Macph. (H.L.) 46. 
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porting to be holograph is receivable as such until the contrary is 
proved. The ratio of this rule of evidence is not apparent, because 
on the supposition that the writing is forged, we have only the 
forger’s certificate that the writing is genuine. In the absence of 
a statement in a will that it was written by the granter, an executor 
applying for confirmation undertakes the onus of proving its 
validity. On this subject Erskine observes : ? “ Holograph writings 
ought regularly to mention that they are written by the granter ; 
in which case they are presumed holograph unless the contrary be 
proved. But though this should be neglected, a proof of holograph 
would be admitted, either comparatione literarum or by witnesses 
who saw the deed written and signed.” In Anderson v. Gill® it was 
contended by the executor that the onus of proving the will to be 
the deed of the testator was displaced by proof that the signature 
was in the same handwriting as the body of the deed. But it was 
held by the House of Lords, affirming the judgment of the Court 
of Session, that it is incumbent on the executor to show that the 
will is in the handwriting or is holograph of the granter.t This 
rule applies to marginal alterations of and additions to holograph 
writings, as well as to words written on erasures ; and therefore a 
general statement by the granter that the will was written by him- 
self, does not relieve the executor from the necessity of showing 
that the will in its altered condition is an authentic testamentary 
writing. 

519. A holograph will (according to the latest and best autho- 
rity) is not valid unless authenticated by the testator’s signature ; 
for if not subscribed, such writs are, as Lord Stair observes, 
“understood to be incomplete acts, from which the party hath 
resiled ;” though he adds, “if they be written in count books, or 
upon authentic writs, they are probative, and resiling is not pre- 
sumed.”® In accordance with this opinion, unsigned holograph 
wills, though commencing with the testator’s name, have been held 
to be incomplete and ineffectual.® The ground of decision in the 
three cases cited was the same, as the following sentences show :— 
“The necessity of subscription to a will is a matter which depends 
on no technical rule, such as the use of dispositive words in con- 


2 Brsk, 3; 2; 22 1) Bell's ‘Com 7th 
ed. p. 341. Rothes v. Leslie, 1635, M. 
12,605; Turnbull v. Doods, 29 Feb. 
1844, 6 D. 896; Robertson v. Ogilvie’s 
Trs., 20 Dec. 1844, 7 D. 236; Waddell 
v. Waddell’s Trs., 13 May 1845, 7 D. 
607, per Lord Moncreiff. 

2 Erskine, supra. 

3 Anderson vy. Gill, 16 April 1858, 3 
Macq. 180. 


4 3 Macq. 186. 

> Stair, 4, 42, 6. 

6 Dunlop v. Dunlop, 11 June 1839, 1 
D. 913 ; Skinner v. Forbes, 1883, 11 R. 
88; Goldie v. Shedden, 1885, 13 R. 138. 
This rule was relaxed in a very peculiar 
case, Russell’s Trs. v. Henderson, 1883, 
11 R. 283; and see Gillespie v. Donald- 
son’s Trs., 22 Dec. 1831, 10 Sh. 174, 
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veying heritage, but is familiar to all the lieges without exception. 
Every man knows the difference between a deed that is signed and 
one that is unsigned. It appears to me, therefore, that the deceased 
must have believed and understood that the writing was not 
effectual so long as he withheld his subscription from it, and that, 
if we now sustained it as a valid instrument, we should be making 
a will which the party died believing to be ineffectual.” “The 
rule (of Lord Stair) has a peculiar applicability to testamentary 
writings, for if a man, making or writing his own will, lays it aside 
without signing it, he must be taken to mean that he wants more 
time to consider whether he should subscribe that will at all, or 
only after he should have made certain alterations on it.”2 “It 
is very common for persons who are possessed of property to make 
memoranda of what they propose to do for their relatives when they 
think it proper to execute a will, and it most frequently happens 
that such memoranda are left unsigned for future consideration. 
If it is known and understood that subscription is necessary to a 
will, the existence cf such memoranda will not be a cause of 
embarrassment either to the writer in his lifetime (in case he may 
have mislaid them) or to his executors after his death.”® A notary’s 
holograph docquet, authenticating the deed of a person who can- 
not write, has been sustained although not subscribed, when it 
contained the notary’s name im grenio.4 And an unsigned codicil 
may be adopted by a holograph docquet. 

520. By the Conveyancing Act, 1874, section 40, “ Every holo- 
graph writing of a testamentary character shall, in the absence of 
evidence to the contrary, be deemed to have been executed or made 
of the date it bears.” Under the older law holograph deeds, if the 
date of execution was not cleared up, were presumed to be executed 
on deathbed; but this objection is also displaced by Statute as to 
deeds thereafter executed.2 Since the abolition of the right of 
challenge ex capite lecti, the question is no longer important. 

521. Reduction ex capite lectt being a privilege personal to the 
heir, it follows that a holograph settlement of heritage was effectual 
if the privilege was renounced. And it may be added that the 
date of a settlement inter vivos can neither be questioned by the 
granter of the settlement,’ nor by a grantee who has accepted the 
conveyance in his favour.$ 


1 1D. 921, per Lord Fullerton. v. Ross, 1888, 16 Sh. 485, per Lord Pr. 
2 11 R. 90-91, per Lord Pr. Inglis. Hope. 
3 13 R. 140, Lord Ordinary’s note. 6 Tait on Evidence, 106; Dickson on 
4 Cullen v. Thomsons, 1731, M. 16,842; Evidence, § 764. 

Gordon v. Murray, 1765, M. 16,818. 7 E. Dunfermline v. E. Callander, 
5 Ersk. 8, 2, 22; and see Stair, 3, 4, 1674, 1 Br. Sup. 703. 

29; Ersk, 3, 8, 96. Waddell v. Wad- 8 Scott v. Douglas, 1737, M. 12,616 ; 
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522, III. Finuinc ur or BLanks.—By the Act 1696, cap. 25, it 
is enacted, “That for hereafter no bonds, assignations, dispositions, 
or other deeds be subscribed blank in the person or persons’ name 
in whose favours they are conceived, and that the foresaid person 
or persons be either insert before or at the subscribing, or at least 
in presence of the same witnesses who are witnesses to the subscrib- 
ing before delivery. Certifying that all writs otherwise subscribed 
and delivered blank, as said is, shall be declared null.” This Act 
applies to trust-settlements blank in the names of the trustees? 
According to Erskine, the names of the disponees will be presumed 
to have been filled in before delivery, unless the contrary be 
proved.2 It has been made matter of dispute whether this pre- 
sumption would hold good if the name of the disponee were 
inserted in a different handwriting from that of the body of the 
deed. The case of Donaldson v. Donaldson is an authority in the 
negative ;> and Professor Menzies justly observes, that it would 
be dangerous to risk the validity of a deed on the insertion of a 
disponee’s name by a party not designed in the testing clause. 

523. In consequence of inattention to the provisions of the 
Statute in relation to the filling up of blanks, deeds of settlement 
have in several instances been defeated. In Pentland v. Hare, the 
testator, who was in India, executed and sent home two trust- 
settlements in the same terms, one of them being left blank in the 
names of the disponees, but with instructions to his agent to com- 
plete the duplicate in the event of the perfect copy not arriving. 
The agent accordingly filled up the blanks as directed. The per- 
fect deed never arrived. The duplicate, which had been filled up 
by the agent, was afterwards challenged as a blank deed under the 
Statute 1696, and the objection was sustained. In Abernethy v. 
Forbes,’ the validity of a deed of entail was called in question on 
the ground that the name of the last substitute had been inserted 
outwith the presence of the testamentary witnesses. But the entail 
was held to be effectual in relation to all the heirs other than the 
party whose name had been irregularly inserted. 

524, A settlement for charitable purposes is not necessarily in- 
effectual by reason of the occurrence of blanks in the specification 
of the persons intended to be benefited, or the property or sum of 
money intended to be applied; these being regarded as matters of 


1 Pentland v. Hare, 22 May 1829, 7 * Menzies on Conveyancing, 8d ed. 


Sh. 640. p. 131. 

* Ruddiman v. Merchant Maiden Hosp., > Pentland v. Hare, 22 May 1829, 7 
1743, M. 11,462. Sh. 646, 

8 Ersk. 3, 2, 6; Donaldson v. Donald- 8 Abernethy vy. Forbes, 16 Jan. 1835, 


son, 1749, M. 9080, 13 Sh. 263. 
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detail, which may competently be left to the discretion of trustees.! ciaprer xtv. 
But it would seem that a legacy of an indefinite sum to an - 
individual would be void for uncertainty, unless it were in the 

nature of a recompense for services rendered, or for a rational 

cause.? An indefinite bequest may be made effectual by being 

conjoined with a power to trustees to fix the amount of the pay- 

ment.’ 


SECTION II. 
EFFECT OF ALTERATIONS, MarcinaL ADDITIONS, ETC. 


525. I. ALTERATIONS ON TESTED INSTRUMENTS—One of the Anthenticity of 
known grounds of reduction of a deed is that the deed is “vitiated re 
wn essentialibus,’* but it is much to be desired that light and air affected by 
should be admitted into this somewhat obscure corner of the law.” "°"* 
The loss or destruction of the actual deed, or paper writing, does 
not put an end to the deed as the deed of the truster, for if the 
act is either accidental, or is done without the authority of the 
granter, then of course, if the contents are known, the deed may 
be set up by a declaratory decree in an action of proving the tenor. 

But now, if only a part, or a clause, or it may be a single word in 
a deed is destroyed or rendered illegible, whether this be the result 
of accident, as in the case of ink being spilt over an open page, or 
of design, as if a person interested in defeating an entail should 
erase an essential word in an irritant clause, substituting for it 
something unmeaning or ineffective, it cannot be doubted that on 
proof of such accident or fraud, and of the tenor of the deed as 
executed, the deed might be set up, and the beneficiaries or grantees 
restored to their rights by a declaratory decree. Keeping in view 
these illustrations, it follows that the general statement, that a will or 
deed is reducible when it is vitiated in essentialibus,is a very inaccurate 
and misleading proposition. There are only two cases where the 
affirmative of this general proposition is true:—1st. Where the 
vitiation is known to be the act of the granter of the deed, or of some 
one authorised by him; 2d/y. Where it is impossible to discover 
when or how the vitiation took place, and then it is presumed to be 


1 Fill v. Burns, 14 April 1826, 2 W. 2 Stewart v. Stewart, 26 Nov. 1813, 
& S. 80, affirming 3 Sh. 389, N.E. 275; F.C. 
Crichton vy. Grierson, 25 July 1828, 3 W. > Murray v. Fleming, 1749, M. 4075 ; 


& S. 329, affirming 4 Sh. 553, N.E. 561; Snodgrass vy. Buchanan, 1806, M. * Service 
Mags. of Dundee v. Morris, 1 May 1858, of Heirs,” App. No. 1. 

3 Macq. 134, 154, overruling Hwen v. 4 Stair, 4, 42, 19; Hrsk.- 8, 2, 20°; 
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done by the granter of the deed after subscription. In such cases 
there is pier a virtual revocation of the deed, real or presumed, 
or there is the attempt to make a new deed, which fails for want 
of re-attestation. 

526. A broad distinction exists between erasures, or such 
vitiations as render the original text illegible, and deletions made 
in the usual way by drawing a pen-stroke across. the lines, which 
will next be considered. Contining our attention meantime to 
erasures or vitiations of the first-mentioned class, the law as to 
these is stated in Grant v. Shepherd, where an entail was cut down 
because the name and designation of the first heir-substitute in the 
destination was written on an erasure, and Lord Lyndhurst ob- 
served, “The deed being clearly improbative, no evidence can 
be admitted to prove when or by whom the alterations were made ; 
and there is nothing on the face of the deed itself to show that the 
alterations were made before the execution. The pre- 
sumption of law therefore is, that they were made afterwards.” ? 

3ut to this opinion, which would seem to predicate the nullity of 
all conveyances vitiated in the name of a grantee, a qualification was 
adjected. “There is no doubt,” his Lordship continued, “ that a 
deed may be good in part and bad in part. Where there are two 
independent provisions, the one may be vitiated by erasure and the 
other may prevail, as in the case of a deed giving a legacy to A. and 
another to B. Ifthe legacy to A. be vitiated by erasure, yet the legacy 
to B. would remain good. So also, where there is a grant of an 
estate with a series of substitutions, and one of the later substitu- 
tions fails by reason of an erasure, that would not affect the previous 
estates. This was decided in the Palbeithan case,® and,as it would 
seem, on the ground of those estates not being dependent on the 
subsequent limitation.’* The subject is further developed in the 
elaborate opinion of Lord Westbury in the entail case of Gollan v. 
Gollan. To avoid repetition, reference is made to a subsequent 
chapter, where the opinion is quoted ad longum. The name of the 
grantee, if he takes a beneficial interest, is inter essentialia.® The 
date at which an obligation is prestable is a material part of the 


1 Grant’s Trs. v. 
1847, 6 Bell, 153. 

2 6 Bell, 171. 

3 Abernethie v. Forbes, 
18 Sh. 263, 

+ 6 Bell, 172. The case of Peddie v. 
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affirming 13 Sh. 619. 
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deed ;1 so also is the sum stipulated to be paid.2 Alterations in 


the ae clause are almost always destructive to the deed; as, 


for example, in the date of execution,® or, under the old law, in the 
statement of the number of the pages. In a deed of entail, the 
restraining clauses are, of course, essential. Passing to the con- 
sideration of vitiations or alterations of the second class, 7.2., such 
as do not render the deed in its pristine form illegible, the views 
of the writer, stated under judicial responsibility, are given in a 
condensed form in the following extract from his opinion (a final 
judgment) in Patteson’s Trustees v. University of Edinburgh® To 
the four propositions there developed he adheres, presuming that 
they relate to alterations appearing upon tested instruments. 

“ My view on this subject may be stated in four propositions, all 
of which appear to be necessary for the decision of the case before 
me :— 

“(1.) Ifa will or codicil is found with the signature cancelled, or 
with lines drawn through the dispositive or other essential clause 
of the instrument, then, on proof that the cancellation was done by 
the testator himself, or by his order, with the intention of revoking 
the will, the will is held to be revoked ; otherwise it is to be treated 
as a subsisting will. So much appears to be established by the 
decisions, amongst which the older decisions of the English Courts 
may be referred to in illustration of what I conceive to be a prin- 
ciple common to the systems of law of England and Scotland.’ 

“(2.) Ifa will or codicil is found with one or more of the legacies 
or particular provisions scored out, I should hold that this raises 
no case for inquiry as to the testator’s intention to revoke the 
instrument in whole, but that a question is raised as to the inten- 
tion to revoke the particular provision ; and I should not hold the 
provision revoked unless upon evidence that the scoring was done 
by the testator himself, or by his direction, with the intention of 
revoking the clause. If the deletion were authenticated by the 
testator’s initials, recognisable as his handwriting, I should hold this 
to be sufficient proof that the deletion was the act of the testator, 
the full signature being only necessary to an act of positive disposi- 
tion or bequest. It is hardly necessary to give reasons for denying 
effect to unauthenticated and unproved deletions, because to hold 


1 Kirkwood vy. Patrick, 25 June 1847, June 1828, 6 Sh. 991; Cussilis v. Ken- 
9 D. 1361; Howie v. Merry, M. ‘‘ Writ,” nedy, 2 June 1831, 9 Sh. 663. 


App. No. 3; 17 March 1806, 5 Pat. 101. 5 Fraser v. Fraser, 11 Mar, 1854, 16 
2 Lawrie v. Reid, 1712, M. 12,284. D. 863. 
3 Smith v. Rankine, 30 July 1840, 1 6 Patteson’s Trs., 1888, 16 R. 73. 
Rob. 173. 7 See Chapter XXI., Section IV, (Re- 


4 Morrison v. Nisbet, 830 June 1829, vocation by Cancellation). 
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Pettigrew, 1884, 12 R. 249, 
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the contrary would be equivalent to saying that any one who could 
~ get access to a will might increase the interest of the residuary 
legates by drawing his pen through the legacy clauses. 

“(3.) If a will or codicil is found with marginal or interlineal 
additions, apparently in the testator’s handwriting, I should not 
hold these to be part of the instrument, except in so far as they 
are authenticated by the signature or initials of the testator. My 
reason is, that our law does not give any effect to unsigned writ- 
ings, even when holograph. This may be right or may be wrong. 
I think it right; but the principle is that, until the signature is 
adhibited, the truster is supposed not to have declared his inten- 
tion to be in the terms written down. Now, I cannot see that 
there is, or ought to be, any difference of principle in regard to the 
necessity of subscription between the case of a codicil written at 
the end of a will or on a separate paper, and the case of a marginal 
or interlineal addition, which, if written after the execution of the 
instrument, can only receive effect as a codicil! Having regard to 
previous decisions, I think that, in the case of marginal additions 
or interlineations, the authentication may be by initials, on the 
ground that the subscription at the end of the writing covers 
everything, and that the initial letters of the granter’s name suffice 
to authenticate the new matter as part of the instrument. 

“(4.) When the will or codicil contains words scored out and 
others inserted in their places, I think that the cancellation of the 
words in the original writing is conditional on the substituted 
words taking effect. Accordingly, if the substituted words are 
rejected on the ground that they are unsigned, the deletion is also 
to be rejected, and the will ought to be read in its original form.”? 

527. It is on the principle that vitiation of the name of a 
grantee affects only the estate or interest given to him that we 
may most satisfactorily rest the decisions sustaining deeds of 
trust, notwithstanding the entire destruction of the clauses of con- 
veyance to trustees. In the earlier cases,’ the difficulty was 
avoided by holding that the deletion of the name of one trustee 
was immaterial if there remained a sufficient conveyance in favour 


* Compare Jack v. Rennie, where the legacy duty,” and this was held to apply 


marginal holograph alteration on a tested 
deed received effect because it was signed, 
with Brown v. Maxwell's Exr., 1884, 11 
R. 821, where effect was denied to a 
marginal note because it was unsigned. 
See also Kirkpatrick v. Bedford, 1878, 
6 R. (H.L.), at p. 8, though this case is 
not precisely in point, because the deed 
itself was holograph. The marginal addi- 
tion consisted of the words, “all free of 


to all legacies given in the will. 

2 This point appears to have arisen for 
the first time in the case of Patteson’s 
Trs. On the subject generally, reference 
is also made to Nasmyth v. Hare, 1821, 
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of the others. In Robertson v. Ogilvie’s Trustees}—where the 
names of three trustees out of a body of seven were deleted—the 
decision proceeded partly on this ground, and partly on the ground 
that the writing in which the deletion occurred was holograph. 
But the principle, that the beneficial interest may subsist not- 
withstanding the destruction of the conveyance of the legal estate, 
was distinctly announced in the following passage :—*« In the first 
place, the whole beneficial interests created by the deed are left 
uncancelled and untouched. They remain the unequivocal 
expression of the granter’s intentions, and form in truth the sub- 
stantials of such a deed. The trust is nothing but the machinery 
for carrying those intentions into effect; and, so far from being 
essential to the support of the beneficial interests, it is well 
known that these interests are protected, and means taken for 
carrying the granter’s intentions regarding them into effect, after 
the whole apparatus contrived by him for that effect has irrecover- 
ably fallen to the ground. This consideration would go far to 
support a defence much more general than is necessary in the 
present case, as it affords a strong analogy in favour of the proposi- 
tion that a total failure of the appointment of trustees in con- 
sequence of erasure in all the names might not be fatal to the 
deed.” ? This opinion received effect in a later case,? where a trust- 
disposition of heritable property, not holograph, was sustained, 
notwithstanding the deletion of the names of all the trust-dis- 
ponees. So far, the decision is entirely consistent with and 
supported by the doctrine of partial nullity ; the second part, how- 
ever, is more doubtful. The truster had endorsed on the margin 
of the deed, and opposite the deletion, the words “ Managers of 
the Royal Infirmary for the time being,’ and it was held that 
those words might receive effect as a holograph memorandum 
appointing the managers of the Infirmary for the time being 
trustees of the settlement. If this addition was unsigned, the 
decision seems only defensible on the ground that the holograph 
words concerned administration only, and that the Court had the 
power to appoint the parties suggested. 

528, II. ALTERATIONS ON HoLocrarnd DrEeps.—The principles 
applicable to the alteration of tested deeds after subscription have 


1 Robertson v. Ogilvie’s Trs., 20 Dec. 
1844, 7, D. 236. 

27D, 245-6, per Lord Fullerton. 

3 Royal Infirmary of Edinburgh v. Lord 
Advocate, 28 June 1861, 23 D. 1213. In 
the cases of omission to name trustees or 
revocation of a nomination without nam- 
ing others, the machinery of adminstra- 


tion is supplied by the Court; Melville 
Petr. 8 Mar. 1856, 18 D. 788. 

4 See Kennedy vy. Arbuthnot, 1722, M. 
1681; Richardson y. Biggar, 19 Dee. 
1845, 8 D. 315, where a nomination of A., 
whom failing, B., to be the testator’s 
executor, was sustained, although the 
word ‘f whom” was written on an 
erasure. 
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never been applied ‘to holograph writings. The authenticity of a 
holograph deed does not depend at all on the signature of the 
maker ; every word of a holograph or autograph will authenticates 
itself, and subscription is only necessary as a certificate of completed 
testamentary intention. In Robertson v. Ogilvie’s Trustees, Lord 
Mackenzie observed, and the observation was approved in the 
Morgan appeal,2—* A holograph deed depends mainly on the hand- 
writing of the granter in which it is proved or admitted to be. 
Then the ordinary doctrine of erasure and superinduction cannot 
apply ; for there is no room to say that the alteration or change 
was not made by the granter. On the contrary, being in his hand- 
writing proves that it was made by him; so that it stands in the 
same situation as an ordinary deed when it has an express clause 
mentioning that the alteration was made by the granter.” 

529. In the case of Magistrates of Dundee v. Morris,® the House 
of Lords sustained a holograph memorandum, or note, indorsed on a 
will, annulling what was written on the preceding pages, and 
declaring the granter’s wish to establish an hospital in Dundee, as 
therein described. A portion of the clause descriptive of the 
foundation was deleted, including the word “hospital”; so that, 
unless the deleted passage were read, there was no specification of 
the purpose of the trust. Their Lordships sustained the memoran- 
dum ; and being of opinion that the deletion of the word “ hospital” 
was accidental, they held themselves entitled to read it for the pur- 
pose of completing the sense of the preceding passage, although, 
in construing the writing, they held that the deleted portion could 
not receive effect as a substantive provision. In a later case, 
Chapman v. Machean’s Trustees, the Court decided in favour of the 
validity of a codicil which, besides being so ungrammatically ex- 
pressed as to be almost unintelligible, contained a material error in 
the name of the legatee, partially corrected by deletion. The late 
Lord President, referring to the case of Morris, said: “If it is 
necessary to make sense of the deed, you must read the part of it 
obliterated as if it was not obliterated,—a doctrine very new to me 
certainly, but to which I must now subscribe.” 

530. From the principle that in holograph writings each word 
authenticates itself, it follows that unsigned marginal additions and 
interlined passages in holograph writings are in general to be read 
as part of the will;® the case of deathbed, where the date of the 


1 Robertson v. Ogilvie's Trs., 20 Dec. 1860, 22 D. 745. See Adv.-Gen. v. Smith, 


1844, 7 D. 236, at p. 242. 1 March 1852, 14 D. 585 (second point). 
2 Mags. of Dundee v. Morris, infra. ° Robertson v. Ogilvie’s Trs., supra ; 
8 Mags. of Dundee v. Morris, 1 May Grant v. Stoddart, 27 Feb. 1849, 11 D. 
1858, 3 Macq. 134. 860 ; Kemps v. Ferguson, 1802, M. 16,949 ; 


4 Chapman v. Machean’s Trs., 10 Feb. Bruce v. Stewart, 1666, 2 Br. Sup. 427. 
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alteration was material, being treated somewhat exceptionally ;! other craprer xiv. 


exceptions may be figured, ¢.7., the case, which was actually presented 
for decision,” of a regular holograph will in ink, which had been 
altered in pencil, but the alterations were not authenticated. The 
natural inference was that the testator meant to use the pencilled 
will as a draft for a new one which he never executed; but the 
writer’s fourth point 3—that alterations which are rejected because 
they are unauthenticated do not invalidate the original will —did not 
come up for decision, the will being held to be revoked on another 


ground, viz., in respect of the marriage of the testator and the birth 
of a child. 


SECTION III. 
CODICILS, AND THE EFFECT OF REFERENTIAL WorDS IN A WILL. 


531. The adoption or authentication by reference of informal 
testamentary writings may, according to the decisions, be either 
antecedent or subsequent :—(1.) A testator may, in his holograph 
or tested will, adopt a previously written paper, which may be either 
holograph and unsigned, or signed but not holograph, or neither 
holograph nor signed. The adoption, to be effectual, must be in 
express terms, and the writing intended to be adopted must be so 


described as to admit of identification* (2.) A testator may Adoption by 


declare that informal memoranda, to be afterwards written, shall be 
binding on his trustees in the same manner as if they had formed 


identified by reference, the same necessity would seem to exist for 
the authentication of such memoranda as in the case of any other 
testamentary writing. However, it was held that a testator might 
by anticipation give authenticity to informal memoranda, to the 
extent of validating a subscription by initials.2 And by the 
decision in the case of Walsone’s Trustees® the rule was so far 
relaxed that the testator was allowed to dispense with all the 
statutory essentials of attestation, and his dispensation was con- 
sidered to validate subsequent writings which were neither holo- 
graph nor tested. It appears to the writer that the attestation of 


1 Durie v, Gibson, 1667, M. 16,927 ; 5 Baird v. Jaap, 15 July 1856, 18 D. 
Johnston vy. Johnston, 1688, M. 17,063. 1246. 

2 Munro's Exrs. vy. Munro, 1890, 18 6 Wilsone’s Trs. v. Stirling, 24 D, 163; 
Rae?! see Rankine v. Reid, 7 Feb. 1849, 11 D. 

3 Supra, pp. 285-9. 543; Dundas v. Lewis, 13 May 1807, 

4 Inglis v. Harper, 18 Oct. 1831,5 W. Hume, 917, M. “ Writ,” App. No. 6; 
& Sh. 785, reversing 6 Sh. 864; Callan- and compare Melvin v. Nicol, 20 May 
der v. Callander’s Trs., 17 Dec. 1863, 2 1824, 3 Sh. 31, N.E. 21,1 Ross’ L. Ca. 
Macph. 291; Baird v. Jaap, infra. 432, 
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a will cannot, in any reasonable sense, be held to apply to a codicil 
subsequently executed, and that the decisions in question are con- 
trary to principle, and to the provisions of the Attestation Statutes." 

532. The questions that have arisen upon the adoption or re- 
cognition of testamentary writings relate chiefly to the identification 
of memoranda referred to in regular testamentary writings, subse- 
quently executed. The best mode of adopting an informal writing 
is by a holograph docquet on the writing itself. In Macintyre v. 
Macfarlane’s Trustees? a will, which was neither holograph nor 
tested, was held to be validated by the addition of a short codicil 
in the testator’s hand, commencing with the words, “I add to this.” 
And where a testator, by his deed of settlement, provided that 
bequests, to be afterwards declared, should be effectual if written, 
dated, and signed by himself, and he left, cnter alia, two holograph 
codicils on one sheet of paper, dated at the commencement and 
signed at the end of the second codicil, the Court held that the 
testator’s subscription sufficed to validate both codicils.’ 

533. When the recognition is by a separate testamentary writ- 


date of the will ing, it is usual to refer to the paper by its title ; and in practice it 


by referential 
words. 


i has been considered sufficient, in the case of contracts, to refer to 
signed plans and specifications as writings signed in relation to the 
contract. In this manner also may a signed inventory of titles 
be incorporated by reference to a conveyance of property. On the 
same principle, where a testator appointed an executor to hold his 
estate, “subject to the payment of such bequests as I may instruct 
him to pay, in a letter signed by me of this date, to the several 


thereunto annexed, the attestation was 
held to apply to the will. And where a 
will was left blank in the attestation 


1 The case of Wilsone’s Trs. was 
followed in Young’s Trs. v. Ross, 3 Nov. 
1864, 3 Macph. 10; while in Crosbie v. 


Wilson, 2 June 1865, 3 Macph. 870, an 
antecedent dispensation with the forms 
of attestation was held ineffectual to 
validate a codicil subscribed by mark in 
presence of witnesses. 

2 Macinture v. Macfarlane’s Trs., 1 
Mar, 1821, F.C. 

3 Gillespie v. Donaldson’s Trs., 22 Dec. 
1831, 10 Sh. 174. See Bryson v. Craw- 
ford, 1838, 12 Sh. 89; Hamilton v. 
Moir, 1710, M. 17,028. By the law of 
England an attested codicil validates an 
unauthenticated will written on the same 
paper. In De Bathe v. Lord Fingal, 16 
Ves. 167, a will was attested by only one 
witness ; but a codicil having been ap- 
pended, attested by three witnessess, in 
terms of the 10 Car. 11, cap. 24, which 
was declared to be a codicil to the will 


clause, and, a fortnight afterwards, the 
testator appended a short codicil undated, 
but signed by three witnesses, the Court 
of Exchequer held that the attestation 
applied to the whole of what was written 
on the paper, on the ground that the 
codicil contained an express reference to 
the will. Doe d. Williams v. Evans, 1 
Cr. & Mees. 42. In the later case of 
Guest v. Willasey, 2 Bing. 614, it was 
ruled that the execution of one of three 
codicils on the same sheet of paper was 
sufficient to validate the whole series, 
without words of express reference. 

* See Wilson v. Glasgow and S.-W. Ry. 
Co., 25 July 1751, 14 D. 1; Aberdeen 
Ry. Co. v. Blaikie, 28 Jan. 1851, 13 D. 
527. 
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persons therein named ”—the residue to go to the executor—and (CHAPTER XIV, 
the testator died two days afterwards, leaving a signed letter of 
instructions not holograph, the House of Lords decided that the 
adoption of the letter in the probative will made it effectual, and 
they directed an issue to try the question whether the letter 
founded on was the one referred to in the will. 

534, It is not necessary that the document adopted by reference Whether signa- 

should be subscribed by the party. The testator’s subscription of Hanes essential 
a document written by a different hand is not authentication ; nor @memorandum 
: 2 as ‘ s thus adopted. 
is his subscription necessary to denote the completion of the 
writing, that being fixed by the reference in the principal deed. 
The signature of the granter is, however, a very important element 
in the proof of the identity of the writing to which it is adhibited 
with that referred to in the will; though, of course, the identitica- 
tion may be established by other evidence.? 

535. A mere reference narrative to a previously executed writing Recital not 

is not equivalent to adoption. In order to give validity to an in- abate ns 
formal writing, it must appear that the reference was made for the 
purpose of importing that writing into the operative part of the 
will? Allied to the cases which have been considered is the case 
of Speirs,t where two papers, evidently continuous, were found in 
an envelope in the testator’s repositories, the latter part only 
being authenticated by the testator’s initials, and the whole bearing 
reference to a previous regularly executed settlement. On proof 
that the testator (a lady) was in the habit of signing letters and 
documents by initials, the writings were sustained as testamentary. 
“ The elements in the case which lead to this result are—(1) The 
documents purport to be a completed will; (2) They are found in 
a confidential repository ; (3) They are in the same envelope; and 
(4) The second document begins with ‘also,’ which shows that it 
was intended to be read along with some previous writing.” * 


1 Inglis v. Harper, 18 Oct. 1831, 5 W. 
& S. 785, reversing 6 Sh. 864; Stewart 
vy. Watson, 1791, Bell’s Oct. Ca. 225, In 
the English case of Aaron v. Aaron, 3 
De Gex & Sm. 475, where an unattested 
codicil was referred to in a subsequent 
duly executed codicil, written on a sepa- 
rate paper, it was held that the former 
was thereby rendered effectual for the 
devise of real estate. A detached at- 
tested codicil, of course, will not cure the 
defects of a prior unattested writing not 
referred to; and a general reference to 
prior wills and codicils will be held to 
apply only to such as are regularly 
attested, if there are such in existence ; 


Croker vy. Marquis of Hertford, 4 Moore, 
P.C. Ca. 339; Allen v. Maddock, 11 
Moore, P.C. Ca, 427. 

2 Russell vy. Freen, 14 May 1835, 13 Sh. 
752; Gordonv. Anderson, 15 Feb. 1828, 
3 W. & Sh. 1. As to the sufficiency of 
signature on the last sheet, see Mason v. 
Skinner, 16 Jur. 422. 

> Boswell v. Boswell, 28 Jan. 1852, 14 
D. 378; Urquhart vy. Urquhart, 20 Veh. 
1851, 13 D. 742. 

4 Speirs v. Home Speirs, 1879, 6 KR. 
1359. 

> 6 R. 1863, per Lord Moncreiff. See 
as an example of holograph words which 
were held not to amount to adoption 
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536. In the case of Blair v. Blair; it was decided, after very 
anxious consideration, that a holograph memorandum of instructions 
to prepare a will leaving residue to the testator’s eldest son, could 
not be read for the purpose of controlling the settlement itself, by 
the terms of which the residue was given, not to the eldest son, 
but to the children equally. “I think,” said Lord Moncreiff, “it 
is most dangerous to say that a regularly executed deed shall be 
controlled and perverted from its legal import by reference to an 
unauthenticated instrument, said to contain instructions of the 
deceased for making a deed of settlement. Whatever were her 
instructions, the deed was executed by the testatrix in the terms 
in which it stands; and we can get her intention nowhere else but 
in that deed. We know not what circumstances or what consider- 
ations may have occurred between the time when the paper of in- 
structions was written and the date of executing the deed.2 There 
is, however, some authority for holding that a draft may be referred 
to for the purpose of correcting clerical errors.* 

537. Although the reservation of a power to alter by any infor- 
mal writing ought not to have the effect of obviating objections to 
the regularity of such writings in respect of execution, it will entitle 
them to a favourable construction in a question as to style. Inde- 
pendently indeed of any reserved power, deeds of alteration are so 
far privileged that they are binding on trustees of heritable pro- 
perty although informal as to style. For example, the purposes of 
a trust of heritable property may be declared by testament if an 
effectual conveyance has been made by a previous settlement, 
The trust conveyance itself may also be revoked by a testament ; > 
but in that case, if the testator, instead of engrafting new purposes 
on his subsisting settlement, began by revoking it, and proceeded 
to make a new settlement of his heritable property without using 
dispositive words, the new settlement (in the case of a writing 


of the part of the writing which was 
not holograph, Mattland’s Trs. v. Mait- 
land, 1871, 10 M. 79. The case of 
Brodie v. Muirhead, 1870, 8 M. 461, there 
referred to, was a case of acknowledgment 
of a loan of money which concluded with 
a holograph docquet. 

1 Blair v. Blair, 16 Nov. 1849, 12 
Doe 

212 D. 108. 


Jan. 1824, 2 Sh. 632, N.E. 536 ; Cameron 
v. Mackie, 29 Aug. 1838, 7 W. & S. 106, 
affirming 9 Sh. 601, And a will may be 
looked to for the purpose of explaining a 
trust-settlement, where the two writings 
are parts of a connected scheme of dispo- 
sition ; Campbell vy. Campbell’s Trs., 21 
Dec. 1866, 5 Macph. 206 ; Richmond’s 
Trs. v. Winton, 1864, 8 M. 95; Banna- 
tyne’s Trs. v. Cunninghame, 1869, 7 M. 


3 Barstow vy. Kilvington, 5 Ves. jun. 
593 ; Milner v. Milner, 1 Ves. sen. 106 ; 
Blackwood v. Damer, 3 Phil. 458, note ; 
Castell v. Tag, 1 Curt. Eccl. 298. 

4 Ballantyne v. Mags. of Ayr, 17 Jan. 
1838, 16 Sh. 325; Panton v. Gillies, 22 


993, 

° Willoch v. Ochterlony, 1772, 3 Paton, 
659, affirming M. 5539; Brack v. Hogg, 
23 Nov. 1827, 6 Sh. 113; Leith v. Leith, 
6 June 1848, 10 D. 1187 ; Purvis’ Tvs. v. 
Purvis’ Exrs., 23 Mar. 1861, 23 D. 812. 
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executed prior to the commencement of the Titles Act, 1868), was 
not effectual. The revocation was effectual, but the estate resulted 
to the heir-at-law.t The case of Barclay v. Grifiths is an example 
of a declaration of trust in a holograph letter being imported into a 
settlement of heritage?” A holograph alteration or declaration of 
purposes will bind the heritable estate, though it should at the 
same time revoke the appointment of trustees contained in the 
settlement, and thus leave the estate without a disponec. 

538. The question whether a document is a testamentary writ- 
ing or a memorandum or paper of instructions to prepare a will is 
for the Court, not for a jury.* 

539. No description of writings furnishes so many examples of 
the danger of neglecting the formalities of attestation as that of 
wills and testamentary settlements. Prior to the case of Wilsone’s 
Trustees ® there is no instance of a testamentary deed signed by the 
testator having been sustained which was neither holograph, tested 
in terms of the Statutes, nor adopted by reference in a subsequent 
authentic testamentary writing. In the case of Rankine v. Reid,’ 
an attempt was made to support a codicil, neither tested nor holo- 
graph, upon the plea of favour to testamentary writings, but the plea 
was overruled. In other cases, a deed may be set up by the aid of 
the plea of ret interventus ; but objections to the formality of testa- 
mentary settlements are almost always fatal. 


SECTION IV. 
DESTINATIONS IN Bonps, TITLE-DEEDS, AND SECURITIES. 


540. In the category of testamentary instruments we may 
include destinations inserted, at the request of purchasers or 
lenders, in the title-deeds and proprietary certificates of heritable 
and moveable property and the obligatory clauses of bonds. The 
testamentary and revocable character of such destinations was 
established, with respect to heritable estates, in a case the cireum- 
stances of which were well adapted to raise the question, the case 


1 See Chapter IX., Section IV. 

2 Barclay v. Griffiths, 4 Mar. 1830, 8 
Sh. 632. But see contra, Stewart vy. 
Baillie, 27 Jan. 1841, 8 D. 463. 

3 Kidd vy. Kidd, 9 June 1843, 5 D. 
1187. 

4° Maclean v. Maclean's Trs.,14 June 
1861, 23 D. 1099; Munro v. Coutts, 1 
Dow, 437. 

5 Wilsone’s Tvs, v. Stirling, 24 D. 163, 


Here the codicil was holograph cf one of 
the granters only. 

8 Rankine v. Reid, 7 Feb, 1849, 11 D. 
543. 

7 As to whether an informal testa: 
mentary writing may be homologated, 
see Logan v. Logan, 27 Feb. 1828, 2 Sh. 
253, N.E. 222. See also Macmillan v. 
Macmillan, 28 Nov. 1850, 13 D. 187. 
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so often cited of Balvaird.!. James Balvaird purchased heritable 
property, and took from the sellera title in the name of his cousin, 
George Balvaird, who lived with James, and to whom James had 
apparently intended to make a gift of the property. James Bal- 
vaird, however, having received this title from the vendor, neither 
delivered it to George nor caused infeftment to be taken upon it ; 
and on his death his widow produced a general disposition. by her 
husband in her favour, and claimed the heritable subjects as falling 
within its scope. It was held that the substantial right remained 
in James Balvaird, and that, as the deed in favour of George was 
never delivered, James Balvaird retained full power over it. The 
general disponee was accordingly enabled successfully to claim the 
property, and to make up a title to it from the vendor. 

541, This decision, of course, includes the case of a heritable 
bond ; and, by an easy extension of the principle, it was held to be 
applicable to personal bonds and loans on the security of rates and 
local funds, of which the case of Walker's Trustees is one of the 
latest illustrations? In that somewhat extended chapter of the 
law which is concerned with the construction of destinations in 
liferent and fee, it has long been an accepted principle that no dis- 
tinction exists between destinations in wills or trusts and des- 
tinations inserted in instruments of title, as regards their construc- 
tion and legal effect. In the case of Connell’s Trustees a very 
important decision, in which a considerable fortune was at stake, 
and where all the points were elaborately argued, the doctrine of 
the testamentary effect of such destinations was generalised, and 
was extended to the cases of certificates of railway stocks, stocks of 
private trading companies, and in principle to assignments of 
moveable estate of every description, including bonds. The 
subject is exhaustively treated in Lord Adam’s opinion. Here the 
line wa’ drawn, and it is thought correctly. The suggested exten- 
sion of the rule to receipts for money, called deposit-receipts, 
although supported by the high authority of Lord Shand, is open 
to serious objection in principle, and is at all events negatived by 
a series of decisions too strong to be shaken.® 


1 Balvaird vy. Latimer, 5 Dec. 1816, 
B.C. ; Hill v. Hill, M. 11,580. 

2 Walker's Trs. v. Walker, 1878, 5 R. 
965. 

3 Connell’s Trs. v. Mrs. Connell’s Trs., 
1886, 13 R. 1175. On the separate 
point whether the destinations were re- 
voked by a clause in a settlement of 
later date, Lord Adam uses the expres- 
sion that the securities in question are 
not testamentary writings, but this of 


course does not mean that their clauses 
of destination are not testamentary in 
substance and effect. 

4 The rule had already been applied to 
railway debentures in Buchan v. Porteous, 
1879, 7 R. 211. 

° “A document of this kind (deposit- 
receipt) can have no testamentary opera- 
tion or effect. I think that is well settled 
by three consecutive cases,—those of 
Cuthill vy. Burns, 24 D. 849; Watt's 
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542. In all such cases, the purchaser of the subject of the cHaprer xv. 
security, if the security is undelivered to the nominal grantee, Purchaser's 
retains through life the control and power of disposal of the Pov" ' 
property; the case where a father had taken a title to himself as 
trustee for his children being treated as exceptional, on the ground 


that he had taken delivery in the character of a trustee. 


Trs. v. Mackenzie, 7 Macph. 930; and favour of the persons in whose names it 
Miller v. Miller, 1 R. 1107. I hold it is conceived, failing the deceased.” Per 
therefore as settled that a document of Lord Pr. Inglis in Crosbie’s Trs. vy. 
this kind cannot of itself operate as a Wright, 1880, 7 RB. at p. 826. 

will containing a bequest of money in 1 Gupin vy. Martin, 1869, 7 M, 807. 
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2, PERPETUITIES. (THELLUSSON ACT). 


SECTIONS): 
Purposes, LAWFUL OR UNLAWFUL. 


543, A trust is said to be unlawful, as contravening the policy 
of the law, where the trust purpose is either illegal or immoral per 
se, or is coupled with a condition which the law will not enforce.? 
In the first case, the trust is altogether void; in the second case, 
the condition is void, but the trust purpose to which it is annexed 
is effectual. 

544. Unlawful trusts, considered with reference to the ground 
of illegality, comprehend the well-known categories of malwm pro- 
hibitum and malum in se. There is, moreover, a class of trust pur- 
poses which, although neither immoral in their object, nor prohi- 
bited by any positive law, are yet discountenanced on grounds of 
public policy ; for which reason the Court will not allow its process 
to be used for their enforcement. The principles which regulate 
the legality of voluntary dispositions apply equally to testamentary 
settlements and to trusts inter vives ; and the subject may be most 
conveniently considered in its general relations, and without refer- 
ence to the nature of the instrument creating the right. 

545. In illustration of what is meant by trusts prohibited, 
reference may be made to the case of blair v. Allan, in which it 
was held that a direction to pay “a free liferent aunuity, exempted 
from all burden or deduction whatsoever,” was, on the assumption 
that it imported an obligation for payment without deduction of 
income tax, illegal under the Statutes 5 and 6 Vict., cap. 35, and 
16 and 17 Vict., cap. 34.2 Provisions granted to mistresses, which 


1 See Stair, 1, 12, 4. A bequest is Churches v. Taylor, 17 June 1841, 3 D. 
not illegal because it is given for the en- 1030. 
dowment of ministers of the Unitarian 2 Blair v. Allan, 17 Nov. 1858, 21 D. 
persuasion, or other dissenting com- 15; Robson v. M‘Nish, 2 Feb. 1861, 23 
munity professing doctrines different from D. 429; Wall v. Wall, 15 Sim. 513, 16 
those of the Church of Scotland; Baptist L.J. Ch. 305, 
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are assumed to be in consideration of cohabitation, or to illegiti- 
mate children nascituri,? are examples of a class of trusts which are 
deemed unlawful, as being granted for an immoral consideration2 
Objections to deeds and testamentary writings on such grounds do 
not affect gifts contained in the same instrument which are inde- 
pendent of the immoral consideration or inducement.t Trusts by 
which the emoluments of a public office are appointed to be held 
for behoof of a party other than the incumbent, fall under the third 
head of the enumeration; an example of which will be found in the 
case of Ord v. Hill, where an agreement to hold the revenues of 
the office of keeper of a county Register of Sasines in trust was 
treated as an illegal contract.® 

546. In Gordon v. Howden, a reduction was brought of a latent 
partnership, by the trustee on the sequestrated estate of the osten- 
sible partner, on the ground that it was illegal to enter into the 
business of pawnbroking (which was the object of the partnership) 
without advertising the names of all the partners in the manner 
required by the 33d section of the Act 39 and 40 Geo. IIL, cap. 99. 
The Court of Session repelled the reasons of reduction, holding 
that, as the Act imposed a penalty for the neglect of its provisions, 
it could not be held to nullify the contract. But the House of 
Lords reversed the judgment; and the case having been remitted 
back to the Court of Session, the latent partner was found to be 
entitled only to interest on his capital, and to a commission for 
management, but to have no right to a share of the profits.® 

547. Under the provisions of the Navigation Laws, which were 
intended to prevent foreigners from acquiring interests in British 
shipping, no interest in shipping property could be created in 
favour of any other person than the registered owner; and the 
Courts of law held themselves precluded from enforcing latent trusts 
even against the person of the trustee,’ unless, perhaps, in questions 
between the trustee and the creditors of the true owner.$ The 
Acts now in force for the regulation of British merchant shipping ® 


1 Hamilton v. Bonamy,1765,M. 9471; F.C. ; but see Haldane v. De Maria, 6 
Durham v. Blackwood, 1622, M. 9469; Mar. 1812, F.C. 
A. v. B., 21 May 1816, F.C. ; Johnstone 8 Gordon v. Howden, 28 April 1845, 4 
v. M‘Kenzie’s Trs., 4 Dec. 1835, 14 Sh. Bell, 254, and 9 Feb. 1853, 15 D. 378; 


106. Fraser vy. Hill, 17 Jan. 1852, 14 D, 335, 
2 Wilkinson v. Wilkinson, 1 Y. & C. 7 Calder v. Miller, 12 Nov. 1824, 3 Sh. 
Ch. Ca. 657. 253, N.E. 179; Macarthurs v. Macbrair, 


3 See Bell’s Prin. § 37, where the 20 June 1844, 6D. 1174; Ord vy. Barton, 


cases are collected. - 8 July 1846, 8 D. 1011. 


4 Young v. Johnson and Wright, 1880, 8 Scott v. Miller, 16 Nov. 1882, 11 
7 R. 760. Shave ; 
5 Ord v. Hill, 21 May 1847, 9 D. ® See 17 and 18 Vict., cap. 104, § 43 


1118; Thomson v. Dove, 16 Feb, 1811, 


2OM, 


Oe xv. 
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cnaprer xv. prohibit the entry of any notice of trust, express, implied, or con- 
structive, in the Register Book, and confer on the assignees of the 
registered owner a title which cannot be affected by any trust in 
the person of the cedent. Under the existing law, it is held that 
such trusts are enforcible in personam against the trustee,’ though 
not in rem.” 
Exclusion of 548. In the contracts of copartnery and deeds of settlements of 
eee ™ English Joint Stock Companies, it is usually conditioned that the 
partnery. company shall not be bound to take notice of trusts in their register 
of transfers. The object of such regulations being to give greater 
facility to transactions in shares, and to relieve the company from 
responsibility, and such regulations being lawful in themselves, they 
are binding on the representatives or assignees of shareholders as 
well as on the original shareholders themselves. 
549, An heir of entail cannot create a trust of the fee of the 
* oustituted of estate, subject to an obligation to reconvey the estate after his death 
Bo dteeet Ot LO the heirs-substitute of entail. Jor although a trust in those terms 
entail, is not, in the words of the Statute? a deed whereby the estate 
“may be apprized, adjudged, or evicted from the other substitutes 
in the tailzie, or the succession frustrate or interrupted ;” yet, as it 
is a contravention of the statutory prohibition against disponing, 
there can be no doubt that the granter of such a trust would incur 
an irritancy. But an heir of entail may lawfully execute a trust- 
disposition of his life interest in the estate and of the rents accru- 
ing during his lifetime, with a power to the trustees to enter into 
possession and administer the property. Such trusts are frequently 
executed for behoof of creditors. As they leave the feudal estate 
in the person of the granter unimpaired, they are not held to 
import a contravention of the fetters of the entail.4 
550, Rents falling under the life interest of future heirs are as 
, much extra commercium as the entailed estate itself; and where 
they are subject to a power of burdening for specified purposes, the 
law will not allow any deviation from the conditions of the power. 
Thus a power to provide younger children in three years’ rent of 
the estate is not well executed by a bond for payment of the amount 
to trustees, on trust to pay the interest to children, and thereafter 
to invest the capital in lands; nor can a faculty of burdening the 
entail with provisions be delegated to trustees.° But it is no ob- 


To what extent 
a trust may be 


Rents of en- 
tailed pro- 
perty: to wha 
extent alien- 
able, 


1 Boyd's Exurs. v. Martin’s Exrs., 16 
June 1847, 9 D. 1234. But the trust 
must be proved scripto vel juramento, 
Carlyle v. Macalpin’s Trs., 19 March 
1864, 2 Macph. 882. 

2 See Hay v. Cockburn’s Trs., 19 July 
1850, 12 D. 1298, 


® Statute 1685, cap. 22. 

4 Fairlie’s Tr. v. Fairlie, 31 Jan. 1860, 
22 D. 682; Scot. Union Ins. Co. v. 
Graham, 19 Feb. 1839, 1 D. 532 ; Boyd 
v. Boyd, 5 July 1851, 13 D. 1802. 

> D. of Northumberland v. M‘Gregor. 
28 Avg. 1846, 5 Bell, 396. 
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jection to the exercise of such a faculty that it is granted in satis- 
faction of obligations undertaken in a contract of marriage. 

551. By the law of England, conveyances of estate for the pur- 
pose of creating votes for the election of Members of Parliament, 
with a private arrangement that no interest shall pass, are null 
and void? But in Scotland the purpose of the conveyance in 
such cases is not so much regarded as the actual title to the pro- 
perty ; and accordingly, although the qualification is objectionable 
under the provisions of the Reform Act, yet, as it is not to be pre- 
sumed that the object in view was illegal, the conveyance of the 
property will stand good; the interest of the beneficiary being 
lable to be dealt with, as in other cases of latent trust, under the 
regulations of the Statute 1696, cap. 25.3 

552. On the principle that the right to give or to withhold an 
estate implies also the power to qualify the grant with all reason- 
able conditions, it is held that a truster may convey to another a 
life interest in estate or money on such conditions that it can 
neither be assigned nor attached by creditors except for alimentary 
debts. No particular form of words is necessary to the creation of 
an alimentary interest. But it would seem that an alimentary 
provision will not be protected if it is excessive ;> and indeed it is 
not easy to see why and upon what principle the mere use of the 
term “alimentary” in a conveyance, without the interposition of a 
trust, should be held to deprive the beneficiary’s creditors of the 
right to resort to diligence, or to withdraw the estate from the 
operation of the vesting clause in the Bankruptcy Act.© The addi- 
tion of a resolutive clause does not seem to be material, as this (in 
the case of heritable property at least) amounts only to the crea- 
tion of an imperfect entail, defeasible by creditors under the 45d 
section of the Entail Amendment Act.’ Reference is made to the 
discussion of the subject of alimentary lferents in another chapter.® 

553. According to the authorities in the law of England,’ a 


1 Grierson v. Grierson, 12 Dec. 1843, 
6 D. 203. 


the assignee in bankruptcy, the estate 
must be given over to some one else, 


2 Lewin on Trusts, 9th ed. 109. 

3 Lindsay v. Giles, 27 Feb, 1844, 6 D. 
771. 

4 1 Bell’s Com. 7th ed. 124. 

5 See, however, Monypenny v. &. of 
Buchan, 13 Sh. 1112, and Harvey v. 
Calder, 2 D. 1099. 

6 19 and 20 Vict., cap. 79, § 102. 

7 11 and 12 Vict., cap. 36, § 43. 

3 Chapter XX XIIT., Section IV. 

9 The distinction was clearly laid down 
by Lord Eldon, who said (Brandon v. 
Robinson, 18 Ves. 429), that to exclude 


either expressly or by implication, ¢.g., 
by a residuary destination. Words of 
appropriation to the maintenance of the 
grantee,—e.g., ‘for his own personal 
maintenance and support,” or ‘‘ not to be 
liable to his debts, engagements, charges, 
or incumbrances,” &c.—do not exclude 
the assignee ; Graves v. Dolphin, 1 Sim. 
66. Nor can his right be defeated by 
clothing the trustees with discretionary 
powers, ¢.g., to apply the rents and pro- 
fits for the maintenance of the granter’s 
son, ‘fat such times and in such manner 
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trust cannot be created subject to the condition that the interest 
of the beneficiary shall not be alienated, or shall not be made 
subject to the claims of creditors ;! but the rule may be avoided 
by the settlement of a life interest upon the beneficiary, defeasible 
upon alienation, bankruptcy, or insolvency, with a limitation over 
to another party, in the nature of a resolutive clause, on the 
happening of these events.? But in the law of England, as in that 
of Scotland, a person is not allowed to settle his property on him- 
self with a limitation of this nature.’ 

554, A trust may, even when not open to the objection of 
illegality, be ineffectual on other grounds, as where an appointment 
is made in excess of the powers of the disponer, or where the 
granter disposes of property to which other parties have preferable 
claims. On this ground, a trust of a testator’s whole moveable 
estate, without excepting legitim, is ineffectual to deprive his 
children of their legal claims, nor can a father withdraw any part 
of his personal property from the legitim fund by a deed znter 
vivos, qualified by a reservation, either express or latent, of the 


granter’s liferent.* 


as they shall think proper for his life, 

. and that said son should not have 
any power to sell, or mortgage, or antici- 
pate in any way the said rents and pro- 
fits ;” Green v. Spicer, 1 R. & My. 895 ; 
and Snowdon v. Dales, 6 Sim. 524. As 
to conditions that the estate shall not be 
alienated, see Bagget v. Meux, 1 Coll. 
138; and ve Sanderson, 3 Jur. N.S. 809, 
where such conditions were held absolutely 
void. The only exception is a trust for 
the maintenance of a marricd woman ; 
in which case, not only may the husband’s 
rights be excluded by almost any form of 
popular language (2 Jarman on Wills, 5th 
ed. 879), but that of his creditors may 
also be extinguished by the aid of a 
direction to trustees to pay to the wife, 
and ‘‘not by way of anticipation ” (¢éd. 
p- 882). A trust in restraint of antici- 
pation cannot be created for the benefit 
of a femme sole; Barton v. Briscoe, Jac. 
603. 

1 See Lewin on Trusts, 9th ed. 105 ; 
2 Jarman on Wills, 864. 

2 For example, the interest of creditors 
may be excluded by a direction, if the 
liferenter “failed in the world, to pay 
the produce to the separate maintenance 
of his wife and children;” Lockyer v. 
Savage, 2 Stra, 947, the ruling authority ; 


or to pay an annuity to the grantee only, 
not on any account to be alienated during 
his life, with a proviso that ‘if so 
alienated, the said annuity shall cease ;” 
Dommet vy. Bedford, 3 Ves. 149. But 
in the cases of Wilkinson v. Wilkinson, 
G. Coop. 259, and Lear v. Leggat, 2 Sim. 
479, and other cases, resolutive clauses 
of similar import were held to be only 
directed against voluntary alienation. 
In conformity with the opinion of English 
counsel, it was ruled in Campbell’s Exre. 
v. Clinton’s Trs., 22 June 1866, 4 Macph. 
858, that a clause, resolving the bene- 
ficiary’s right in case he should “do or 
suffer any act or thing whereby the same 
or any part thereof, if hereby limited 
absolutely, would cease to be receivable ” 
by the beneficiary for his own use, did 
not take effect by the use of arrestments 
attaching the fund, seeing that arrest- 
ments not followed by a decree of forth- 
coming only suspended the right to 
receive the money, and did not cause it 
to cease, 

* Lewin on Trusts, 9th ed. 108; Jar- 
man on Wills, ut supra. 

4 Collie v. Pirie’s Trs., 22 Jan. 1851, 
13 D. 506, per curiam. See Chapter VI. 
Section II. (Legitim), 
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555. It is not in the power of a heritable proprietor to per- cmarrer xv. 
petuate the legal order of succession in his family ; for this would Legal order of 
be to deprive the heir of the right of alienation, which is one of src 
the most valuable incidents of property. This subject is discussed petuated, 
in another chapter. 

556. The effect of annexing an unlawful condition to a trust is Unlawful con- 
that the beneficiary takes the bequest without being bound by the Paani ge 
condition? Such at least is the rule in regard to testamentary bequest held 
settlements. But in the case of trusts intended to take effect inter’ a 
vivos, which are granted for onerous causes, the principle of the law 
of contracts, under which the transaction is entirely nullified, comes 
into operation. Again, where the purpose of the trust is unlawful, 
the principle is the same as in the case of contracts. Accordingly, 
the Court will neither assist the truster to recover the property,‘ 
nor enforce the trust in favour of the beneficiary. 

557. Thus, where a party, who was desirous of having his son Court will not 

F cae 3 3 interfere to en- 
appointed to the office of a minister in a parish church, agreed to force restitu- 
pay an annuity of £20 a year to a rival candidate for the benefice, Hows 
upon condition of his withdrawing from the contest, the Court re- 
fused to entertain an action founded on the obligation.® And 
where a party who had the right of presentation to a macership in 
the Court of Session entered into certain illegal stipulations in 
connection with an appointment to the office, it was held that, as 
the Court could not have enforced performance of the stipulations, 
the grantee’s breach of contract afforded no ground for reducing 
the deed of presentation.’ 

558. Restitution will be enforced wherever the interests of third unless to pro- 

0 : : tect the in- 
parties are affected by the transaction, as, for example, in the case of terests of 
unlawful agreements in defraud of creditors;* and it would appear ‘reditors. 
that money advanced to assist in carrying on an illegal under- 
taking may be recovered in an action of accounting.® But although 
a party claiming repetition in the character of a creditor may be 


1 Chapter XXVI., Section II. (Tailzied 8 Maxwell vy. Earl of Galloway, 1775, 
Destination). M. 9580. 
2 Fraser v. Rose, 18 July 1849, 11 D. 7 Bruce v. Grant, 27 Feb. 1839, 1 D. 


1467 ; and see cases relative to restraints 583; Thomson v. Dove, 16 Feb, 1811, 
¥, 


on marriage, M. 2963 et seq. Ce 
3 Stair, 1, 3,7 & 8; Ersk. Inst. 3, 3, 8 Arrol v. Montgomerie, 24 Feb. 1826, 


85; Bell’s Pr. § 49. 4 Sh. 499, N.E. 504. But see M'‘Tag- 
4 4. v. B., 21 May 1816, F.C. But gart’s Rep. v. Robertson, 25 Jan. 1834, 12 

see Paterson v. Shaw, 20 Feb. 1830,8 Sh. Sh. 338. 

573 ; Graham v. Pollock, 5 Feb, 1848, 10 9 Gordon v. Howden, 9 Feb. 1853, 15 

D. 646; and Wilkinson vy. Wilkinson, 1D. 378. But see contra, Gibson v. Stewart, 

Y. & C. Ch. Ca. 657. 3 Aug. 1840, 1 Rob. 260, reversing 12 
5 Johnston v. Mackenzie's Exrs., 4 Dec. Sh. 683. 

1835, 14 Sh. 106; Aerr v. M‘Dowall, 14 

Feb. 1828, 6 Sh. 546. 
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thus favoured, it would seem that the heir of a truster is in no 
more favourable a situation than the truster himself.’ Thus, where 
a lease was granted to a trustee for behoof of the truster’s mistress, 
on which possession was enjoyed for several years, it was held, in 
an action of reduction by the heir, that the trust having been 
already fulfilled, the Court could not enforce restitution at the 


instance either of the granter or of his representatives. 


SACOM. IOL 
PERPETUITIES. 


559. The inconvenience which would arise from subjecting pro- 
perty held in fee-simple to conditions and restraints which might 
be imposed by the caprice of any of the former proprietors, has led 
to the recognition of the general principle (subject to a few well- 
marked exceptions) that qualifications upon a fee-simple estate are 
only binding on the heir or immediate disponee. To certain 
effects, however, such qualifications may be rendered effectual by 
vesting the property in trustees, to be held by them for such time 
as may be necessary for carrying out the objects of the truster, 
which, as a general rule, will be executed according to his intention 
if not inconsistent with law.? 

560. In conveyances of land, a succession of estates in fee is 
inadmissible, except under the forms and conditions of the Entail 
Act, 1685, cap. 22.3 At common law, indeed, a destination to sub- 


tions of a strict Stitutes, with prohibitory clauses, was binding inter heredes,* until 


eutail, 


the law was altered by the Entail Amendment Act.® Destinations 
with prohibitory clauses, and imperfect entails, are now indistin- 
guishable in legal effect from simple substitutions, which give the 
law of the succession so long as they are allowed to stand un- 
altered ; but are liable to be defeated by the institute or by the 
substitutes, any one of whom is entitled to alter the destination if 
the estate be vested in him in right, and even when not feudally 
vested.6 The law of Scotland looks with disfavour on future and 
contingent fees; insomuch that a conveyance in liferent, with a fee 
to the children nascituri of the grantee, was held to vest the estate 
absolutely in the liferenter, subject to limitations which are well 


1 A. v. B., 21 May 1816, F.C. 

* Ramsay v. Ramsay, 23 Nov. 1838, 1 
D. 89, per Lord Fullerton, 

S685) cap, 22% 

* Cathcart v. Cathcart, 18 July 1831, 
SEAS Carsh, Gulsy: 


5 11 and 12 Vict., cap. 36, § 43. 

6 Gordon’s Trs.v. Harper, 4 Dec. 1821, 
1 Sh. 185, N.E.175 ; Paul v. Boyd’s Trs., 
22 May 1835, 13 Sh. 818; Smith v. 
Murray, 9 Dec. 1814, F.C. 
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known.! Perpetuities by way of liferent are now prohibited by the cnaprer xv. 
Entail Amendment Act, which enacts? that “it shall be competent i 
to grant an estate in Scotland, limited to a liferent interest, In 

favour only of a party in life at the date of such grant.” 

561. While life interests in land can only be created in favour Statutory re- 
of persons wm esse, the fee may be given to persons described in the oe 
deed, although non-existent, at its date. At common law, it would successive life- 
seem that liferent interests limited to several successive generations ae epee 
might be made effectual as real burdens,? and that a perpetual ™ Perey: 
succession of limited interests might be made effectual by means of 
a trust.4 By the Entail Amendment Act trusts, as well as life- 
rents, are put under the same restrictions as entails with respect to 
duration ;° and accordingly, any trust purpose in the nature of a 
substitution extending beyond the term of endurance allowed by 
the Act is defeasible by the beneficiary. 

562. Substitutions in moveables, when constituted by direct Substitution in 
conveyance, are not’ binding inter hwredes ; the interposition of a vpyenles; ©° 
trust being necessary to preserve the contingent fee. According oe hay 
to Erskine, “a substitute in a bond has, in the common case, no 
stronger right than the substitute in a simple destination of a land 
estate; for the institute can, in the character of absolute fiar, 
evacuate the substitution by a deed merely gratuitous.6 It was 
assumed in some of the earher cases that substitutions in settle- 
ments of moveables were effectual in a question with the executors 
of the institute ;” but it is now settled, first, that there is a pre- 
sumption in favour of conditional institution in destinations of 
moveable property ; secondly, that even where a substitution is to 
be implied from the terms of the destination, the substitute has no 
vested right, but only a spes successionis.” § 

563. The case of Jf Dowall v. M‘Gull illustrates the principle Substitutions 
that unless a trust is interposed for the protection of the ulterior eae 
interests, substitutions are in general defeasible. The truster left Seuss: 
his estate, which consisted of personal bonds and sums of money, 
to his daughter, with a destination-over (which the Court held to 


14,855; Robertson v. Kerr, 1742, M. 
8202; Smith v. Grieve, 1801, ‘Subst. 
and Cond. Inst.” App. No. 1. 


1 See this subject treated in Chapter 
XXXIII., Section II. 
2 11 and 12 Vict., cap. 36, § 48. 


3 Erskine v. Wright, 1 March 1848, 8 
D. 863. 

4 Strathmore v. Strathmore’s Trs., 23 
Mar. 1831, 5 W. & S. 170, and cases there 
cited ; Cairnie y. Cairnie’s Trs., 14 Nov. 
1837, 16 Sh. 1. 

511 and 12 Vict., cap. 36, § 47. 

6 Ersk. 3, 8, 44. 

7 Campbell v. 


Campbell, 1740, M. 


8 Brown v. Coventry, 1792, M. 14,863; 
Bell, 8vo Ca. 310; Greig v. Johnstone, 
July 1, 1832, 6 W. & S. 406. The 
question of substitutions in moveables 
The 
case of Ainnear, cited p. 305, is the 
only case which the writer has seen in 


has only a theoretical interest. 


practice, 
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have the force of a substitution) in favour of certain nephews and 
nieces. The daughter uplifted all the funds with the exception of 
one of the personal bonds, and laid out the money in various invest- 
ments, which remained among her assets after her death. The 
Court held that by the operation of changing the securities the 
substitution was evacuated, and therefore sustained the claim of 
the lady’s next of kin; but with respect to the sum in the bond 
which had not been uplifted (and which was payable to the settlor, 
“his heirs, executors, or assignees”), they held that the substitution 
had not been destroyed, and accordingly preferred the substitutes 
named in the settlement.? 

564. There can be no question as to the possibility of constitu- 
ting a system of limited interests in moveable estate by vesting the 
estate in trustees for the life interest of parties successively sub- 
stituted. To what extent in time a moveable succession (at 
common law) might thus be perpetuated has never been deter- 
mined. The provisions of the Thellusson Act, which are con- 
sidered in the next section, are directed only against accumulations 
of income; and it-does not appear that the law of Scotland 
interposed any obstacle to the perpetuation of rational trusts of 
the capital or fee of moveable estate.2 In the case of the Strathmore 
entail case, Lord Brougham remarked, “In Scotland the law, 
instead of discouraging perpetuities, gives them all manner of 
encouragement, and instead of confining the time to the lives in 
being and twenty-one years, with the time of gestation beyond, 
permits you, in every case, to tie up property for ever and ever, 
as may happen in one case in England, that of the reversion being 
in the Crown, and in that case only. Real and personal 
property stand on precisely the same footing in Scotland.” ? The 
legality of private trusts in perpetuity was finally established by 
the judgment of the Court of Session in the case of Suttie’s 
Trustees,* sustaining a settlement which appropriated the revenues 
of heritable and moveable estate to the support of the younger 


1 M‘Dowall vy. M‘Gill, 19 June 1847, 
2D. 1284. 


cable ; and such having been found to be 
the result, the settlement was afterwards 


2 See 1 Bell’s Com, 7th ed. 37; Pr. § 
1884; Macnair v. Macnair, 1791, M. 
16,210; Carnie v. Cairnie’s Trs., 14 
Nov. 1837, 16 Sh. 1; Jreland vy. Glass, 
18 May 1833, 11 Sh. 626 ; 2. Strathmore 
v. Strathmore’s Trs., and Suttie v. Suttie’s 
Trs., infra. In Macnair’s case the settle- 
ment was at first sustained, subject to the 
remark per Lord President Campbell, 
that the parties might afterwards set it 
aside, if its provisions became inextri- 


- reduced ; per Lord Cuninghame in Suttie 


v. Suttie’s Trs., 18 Jur. 444. In M‘Oul- 
loch v. M‘Culloch, reported as a note in 
5 W. & S. 180, a family settlement was 
reduced on the ground of inextricability ; 
and this precedent was followed in Mason 
v. Skinner, 6 March 1844, 16 Jur. 422. 

3 Strathmore v. Strathmore’s Trs., 5 
W. &S. 193. 

* Suitie v. Suttie’s Trs,, 12 June 1846, 
18 Jur. 442. 
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children of the granter’s heirs of entail in all time coming, subject cHarrer xv. 


to certain powers of division to be exercised by their respective 
parents, and with a destination-over in default of heirs, upon trust 
for support of missions in India. Trusis of this nature, executed 
after Ist August 1848, would be cut down by the operation of 
sections 47 and 48 of the Entail Amendment Act if the subject of 
conveyance consisted of heritable estate in Scotland, and by 31 and 
32 Vict., cap. 84, section 17, if of moveable estate.2 

565. The question of the validity of an entail of moveables may 


Kinnear. 
of a special case between the institute and his father’s trustees, the 
opinion of the Court was sought as to whether the directions in Mr. 
Charles Kinnear’s trust-deed, to include the moveables in the 
entail of the estate, ought to receive effect. The Court in disposing 
of that case held that the trustees were bound, as directed by the 
truster, to include the moveable subjects in the entail; but as the 
proper parties interested, viz., the succeeding heirs of entail, were 
not parties to the proceedings, the Court refrained from expressing 
an opinion on the vahdity of an entail of moveables.2 An entail 
having been executed in the prescribed form, the institute then 
raised a declaratory action, calling as defenders all the succeeding 
heirs of entail, and concluding that, as regards the moveables, the 
entail was inoperative and ineffectual to restrain the pursuer from 
altering the order of succession, selling or contracting debt, &e. 
The case came before Lord Shand, who in an elaborate judgment, 
in which all the cases and dicta on the subject are reviewed, 
determined the question in favour of the pursuer. The judgment 
was acquiesced in. Lord Shand distinguishes the case where 
“lands are conveyed with certain moveable articles, such as 


personal estate shall belong absolutely to 
such party, and where such estate stands 
invested in the name of any trustees such 
trustees shall be bound to deliver, make 
over, or convey such estate to such party : 


1 “rom and after the passing of this 
Act, it shall be competent to constitute 
or reserve, by means of a trust or other- 
wise, a liferent interest in moveable and 
personal estate in Scotland in favour only 


of a party in life at the date of the deed 
constituting or reserving such liferent, and 
where any moyeable or personal estate 
in Scotland shall, by virtue of any deed 
dated after the passing of this Act (and 
the date of any testamentary or mortis 
causa deed shall be taken to be the date 
of the death of the granter, and the date 
of any contract of marriage shall be 
taken to be the date of the dissolution of 
the marriage), be held in liferent by or 
for behoof of a party of full age born after 
the date of such deed, such moveable or 
VOL. 1 


Provided always, that where more per- 
sons than one are interested in the move- 
able or personal estate held by trustees 
as hereinbefore mentioned, all the ex- 
penses connected with the transference of 
a portion of such estate to any of the 
beneficiaries in terms of this Act shall be 
borne by the beneficiary in whose favour 
the transference is made.” 

2 Special Case Kinnear, 1875, 2 R. 
765. A similar decision was given in 
M. of Bute v. Bute’s Trs., 1880, 8 R. 
191. 

U 


Entail of 


: A moveables no 
be considered as settled in the negative by the case of Boyd ionger, if ever, 


In the first stage of the question, which took the form °™Petent 
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paintings or plate, subject to the condition that if the institute ora 


succeeding heir should gratuitously dispose of the moveables, he 


should forfeit his right to the lands. This would give a 
strong and it may be overwhelming motive against such an act, 
and so might indirectly secure the descent in one line of certain 
moveables with the heritable estate.” ? 


SECTION IIL. 


ACCUMULATIONS OF INCOME (THELLUSSON ACT). 


566. At common law there does not seem to be any restraint 
upon the power of a settlor to direct the accumulation of the pro- 
ceeds of his property, heritable or moveable, provided the purpose 
of the accumulation is rational, and capable of being carried into 
effect.2 An accumulation in perpetuity, however, would not be 
tolerated; and there is authority for holding that, although the 
mere fact of the accumulation being for purposes indefinite and 
capricious may not be sufficient to stamp the trust with the cha- 
racter of illegality, yet, where the provisions of the settlement are 
inextricable, or where they are applicable to tov remote a contingency, 
they are ineffectual at common law.? On this ground, a reduction 
having been brought of a settlement which contemplated the accu- 
mulation of the rents of heritable property for an indefinite period, 
for purposes not very distinctly expressed, but intended for the 
ultimate benefit of the Episcopal Church of Scotland, the Court 
referred the matter to an accountant; and on receiving a report 
from him that it would not be practicable to carry into effect any 
of the beneficial purposes of the trust, they set aside the settle- 
ment. The accumulation, it would seem, must be not only for a 
definite object, but also limited as to time and amount. An in- 
stance of the successful employment of the power of accumulation 
for the purpose of creating a fund for the support of a charitable 
institution, was mentioned by Lord Cuninghame in the note to his 


1 Kinnear v. Kinnear, 1877, 4 R. 705, 
708. In the subsequent case of Maclean’s 
Trs. v. Maclean, 1889, 16 R. 1095, the 
distinction is accentuated that a destina- 
tion of pictures, family plate, and the like, 
is valid as a substitution, but inoperative 
if the substitution is defeated ; and this 
was assumed with reference to the great 
collection of works of art at Hamilton 
Palace, which were sold notwithstanding 
a substitution, and with reference to 
which there was a suit for legacy duty, 


now depending on an appeal to the House 
of Lords. See also Vedtch v. Young, 
1808, M. ‘Service and Confirmation,” 
App. No. 4; Baillie v. Grant, 1859, 21 
D. 838, and cases cited in Lord Shand’s 
judgment in Ainnear’s case. 

2 Bell’s Pr. § 1884, 5th ed. 1865; Mac- 
nair, 1791, VM. 16,210 ; Mason v. Skinner, 
6 March 1844, 16 Jur. 422. 

3 1 Bell’s Com. 7th ed. 37. 

4 Mason v. Skinner, 6 March 1844, 16 
Jur, 422. 
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interlocutor in the case of Ogilvie’s Trustees, where he states that cmarrer xv. 
the fund bequeathed by John Watson for the establishment of an 
hospital in Edinburgh, which was originally (in 1781) only £4700, 

had, in 1822, accumulated to the sum of £90,000. 

567. Until the extension of the Thellusson Act in 1848 to Accumulation 

settlements of heritable estate, the legality of accumulations of the ere AS 
rents of lands in Scotland fell to be determined with reference to effectual at 
the common law principle here enunciated. In the case of Strath- ee 
more Vv. Strathmore’s Trustees, a direction to accumulate the rents 
of an estate for the term of thirty years, or until the death of the 
longest liver of two persons named in the settlement, for the pur- 
pose of investing the accumulated fund in the purchase of lands to 
be entailed, was found not to be reducible on the ground of irra- 
tionality : and it was observed by Lord Brougham, that although 
there might be good grounds for setting aside an accumulation in 
perpetuity, the Court was not called upon to say for what length 
of time the produce of lands might be permitted to accumulate. 
In the case of Keith’s Trustees v. Keith, the truster’s direction was 
to retain the management of certain heritable estates in Scotland 
until the death of a party named, if she should have no children, 
or until the majority of her eldest surviving child, if any; and 
during that period to levy and accumulate the rents and profits 
thereof, and lay out the same, after deduction of all expenses, in 
the purchase of lands in Scotland, to be entailed in manner therein 
directed. The argument was directed to the question whether the 
Act 11 and 12 Vict., cap. 36, operated retrospectively, so as to vest 
the produce of the accumulations in the truster’s heirs-at-law ; 
and it was assumed, in consequence of the judgment in the 
Strathmore case, that the accumulation in question was not void at 
common law.* 

568. The period within which accumulations of the revenues of Extension of 
estate in Scotland may lawfully take place will now be determined eerie 
in all cases by the provisions of the 39 and 40 Geo. IIL, cap. 98, as oes in 
extended by the 11 and 12 Vict., cap. 36, section 41, and the Act . 

55 and 56 Vict., cap. 55.4 Questions upon the construction of the 


18D. 1234. 

2 Strathmore v. Strathmore’s Trs., 23 
March 1831, 5 W. & S. 170-199 ; affirm- 
ing 8 Sh. 539, 

3 Keith's Trs. v. Keith, 17 July 1857, 
19 D. 1040. Vide infra, $§ 578, 584. 

4 This Act having been passed so re- 
cently as 1892, no cases have as yet arisen 
upon its construction. The substantive 
clause is as follows :—1. ‘‘ No person shall, 
after the passing of this Act, settle or 
dispose of any property in such manner 


that the rents, issues, profits, or income 
thereof shall be wholly or partially ac- 
cumulated for the purchase of land only 
for any longer period than during the 
minority or respective minorities of any 
person or persons who, under the uses or 
trusts of the instrument directing such 
accumulation, would for the time being, if 
of fullage, be entitled to receive the rents, 
issues, profits, or income so directed to 
be accumulated. ” 
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Thellusson Act! may be resolved into three heads :—(1) as to the 
nature and extent of the accumulations annulled by the Statute ; 
(2) as to the persons to whom illegal accumulations result ; (3) as 
to the exceptional accumulations permitted by the Statute. 

569. I. NATURE AND EXTENT OF THE STATUTORY PROHIBITION.— 
By the Ist section of the Statute of Geo, 11, on the narrative 
that it is expedient that all dispositions of real or personal estates, 
whereby the profits or produce thereof are directed to be accumu- 
lated, and the beneficial enjoyment thereof is postponed, should be 
made subject to restriction, it is enacted that no person or persons 
shall, by deed, surrender, will, codicil, or otherwise howsoever, 
“settle or dispose of any real or personal property, so and in such 
manner that the rents, issues, profits, or produce thereof shall be 
wholly or partially accumulated for any longer term than the life 
or lives of any such granter or granters, settlor or settlors ; or the 
term of twenty-one years from the death of any such granter, 
settlor, devisor, or testator ; or during the minority, or respective 
minorities, of any person or persons Ww rho shall be living, or in ventre 
sa mere, at the time of the death of such granter, devisor, or testa- 
tor ; or during the minority, or respective minorities only, of any 
person or persons who, under the uses or trusts of the deed, sur- 
render, will, or other assurances directing such accumulations, 
would for the time being, if of full age, be entitled unto the rents, 
issues, and profits, or the interest, dividends, or annual produce so 
directed to be accumulated.” 

570. (1.) With regard to the question what accumulations are 
forbidden, it was the unanimous opinion of the judges to whom the 
questions in Lord vy. Colvin? were remitted, that implied as well as 
express directions were prohibited. In that case the testator, 
Peter Cochrane, directed his trustees to divide the residue of his 
personal estate, and the whole accessories thereof, between his two 
sons (who both died without leaving issue before the conventional 
period of payment) ; and after the usual clause of survivorship, he 
then, in the event of their death before the arrival of the period of 
payment, directed the trustees to convey the said residue and whole 
accessories thereof to the eldest surviving son, or otherwise, to the 
daughters of Mrs. Moorhouse. On the expiration of twenty-one 
years from the death of the testator Mrs. Moorhouse was childless ; 
and the testator’s next of kin accordingly instituted a suit in the 
Court of Chancery, in which they claimed the annual revenues of 
Mr. Cochrane’s personal estate subsequent to the 18th of June 1852, 


1 Tt should rather be called the Anti- accumulated for the benefit of remote 
Thellusson Act, as it is directed against descendants. 
wills such as that of Mr. Thellusson, a 2 Lord v. Colvin, 7 Dec. 1860, 23 D. 
millionaire, who left all his money to be 111. 
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when the period of twenty-one years expired, and until the period cxaprer xv. 
of payment should arrive. The construction of Mr. Cochran’s 
settlement with reference to the provisions of the Thellusson Act 
having been referred to the Judges of the First Division of the 
Court of Session, it was argued, on behalf of the executors, that the 
testator had nowhere expressly directed an accumulation of the 
interest of the money, and could not be supposed to have contem- 
plated the failure of all the parties who were instituted antecedently 
to Mrs. Moorhouse’s children ; and that, as the accumulation had 
arisen from a contingency unforeseen by the testator, and without 
any intention to disappoint his immediate representatives, the case 
did not fall within the operation of the Statute. This argument 
was rejected, because, in the opinion of the Court, the thing pro- 
hibited by the Statute is the actual accumulation of income in con- 
sequence of the settlement made by the testator,—distinguishing 
from the case of accumulation resulting from the operation of law, 
which may happen where the grantee is a minor or insane. “If,” 
said Lord Deas, “the Act were to be held inapplicable wherever 
there was no express direction to accumulate, it would be easy in 
all cases to evade its operation. If it were to be held inapplicable 
wherever it did not appear that the testator had it in view to evade 
it, that also would favour evasion, by involving an inquiry into 
what was passing in the testator’s mind, which could not be satis- 
factorily answered. . . . I think it enough that the deed is so 
conceived, that to carry out its purposes in the event which has 
happened, there must necessarily be accumulation for a period 
beyond the twenty-one years.” } 

571. This decision is in accordance with the opinions expressed Opinion of the 
by the Court of Appeal in Chancery in an English case? where (oy. eles 
Lord Cranworth, C., observed that the distinction taken in the 
Court below, between an accumulation expressed and an accumula- 
tion implied, was an unsound and impossible distinction ; adding, 

“Tf a testator directs that to be done which, as a consequence, leads 
to an indefinite accumulation, he must, within the meaning of the 
Statute, be taken to have directed accumulation.”? It may there- 
fore be concluded, notwithstanding the fluctuations of opinion on 
the part of the Court of Chancery in previous cases,‘ that the 
Statute will in future be taken to apply to all settlements directing 
accumulation, whether explicity or implicitly. The operation of 


1 23 D, 136. Keen, 276, 7 L.J. Ch. 217; Morgan v. 
2 Tench v. Cheese, 6 De G. M. & G. Morgan, 4 De Gex & Sm, 170, 20 LJ. 
453, 24 L.J. Ch. 716. Ch. 169; Llborne v. Good, 14 Sim. 165, 
3°24 LJ. Ch. 719. 13 L.J. Ch. 394; Corporation of Bridge- 


4 Ellis vy. Maxwell, 3 Beay. 587, 10 north vy. Collins, 15 Sim. 588 ; Bryan vy. 
LJ. Ch. 266; Macdonald v. Bryce, 2 Collins, 16 Beay. 14. 
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the Statute is not excited by the fact that the income during the 
permitted period bas not in fact been accumulated, but has been 
applied to the payment of debts and provisions.’ 

572. (2.) The prohibition is understood to embrace accumula- 
tions in every form. It will be observed that the preamble of the 
Statute supplies the interpretation. of the word “ accumulated ;” 
for it is there used as a convertible term with the expression 
“whereby the beneficial enjoyment thereof is postponed.”  Post- 
ponement of the beneficial interest in the profits and produce of 
an estate being the criterion, it is obvious that the addition of 
accruing revenues or dividends to capital, after the period of 
twenty-one years, is “accumulation,” whether ¢he interest upon 
such annual dividends be also accumulated or not.? 

573. In Keith’s Trustees v. Keith? there was a conveyance by 
the truster, Viscount Keith, of the residue of his general estate, 
heritable and moveable, to trustees upon trust to invest the same 
in the purchase of lands, the rents of which were to be accumulated 
until the death of his daughter, the Countess Flahault, and again 
invested in lands, with power to make intermediate purchases. It 
was attempted to bring this case within the exception of the Sta- 
tute as to Scottish heritage, on the ground that the accumulations 
after each purchase were the produce of lands. But it was con- 
sidered that the manner of accumulation was immaterial; and as 
the source of the fund was a moveable estate, the testator’s repre- 
sentatives could not be deprived of the beneficial enjoyment of the 
income for more than twenty-one years. The same construction 
had previously been put upon the Statute with reference to a 
bequest of £2000 out of a general residue, which sum the testator 
had directed “to be invested in Government stock, and the dividends 
arising therefrom to be again and always invested in the funds, and 
to continue accumulating for a hundred years (not presuming to 
carry my views further),” for the purpose of founding an hospital 

1 Campbell’s Trs. Campbell, 1891, 
18 R. 992; Colquhoun v. Colquhoun’s 
Trs., 1892, 19-R. 946. 


2 Shaw v. Rhodes, 1 My. & Cr. 185; 
same case as Evans v. Helier, 5 Cl. & 


v. their trust, and within the permitted 
period, purchased lands exceeding the 
value of the savings from the rents. 
After the expiration of the permitted 


period, the trustees had applied, and pro- 


Fin. 114; Campbell’s Ts. v. Campbell, posed to continue applying, the accruing 
supra. rents in paying off the unpaid part of the 


3 Keith’s Trs. v. Keith, 17 July 1857, 
19 D. 1040. See on this point Lord 
Ardmillan’s note, p. 1053. 

4 This principle was followed in Mac- 
kenzie v. Mackenzie's T'rs., 1877, 4 R. 
962, and Smyth's Trs. v. Kinloch, 1880, 
7 R. 1176. In the last-mentioned case 
the testator’s trustees, in the execution of 


price which was secured on these lands, 
This was held to be contrary to the Sta- 
tute, but the trustees were found to have 
right to borrow on heritable security in 
order to replace the sum which had been 
withdrawn (by this mode of administra- 
tion) from the heir, 
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in Dundee. In this case the trustees had a power of sale, which 
it was necessary to exercise in order to realise the £2000, which 
Lord President Boyle said was the “nest-egg” of the intended 
accumulations. These were accordingly held to be proceeds of 
moveable estate, and therefore subject to the restriction introduced 
by the Statute? 

574, An interesting question on the possibility of indirect 
accumulations was raised for the first time in the Court of Session 
by the case of Cathcart’s Trustees? where the testatrix, after direct- 
ing that during the lifetime of Sir John A. Cathcart, her nephew, 
the entire income of her trust-estate, heritable and moveable, 
should be accumulated, added, “ with power, if they see cause, to 
make insurances on the life of the said Sir John A. Cathcart, in 
name and for behoof of the said trustees, in such a way as to 
enable the said trustees to receive a sum or sums at his death, to 
be then applied for the purposes of this trust.” In pursuance of 
this direction, the trustees effected insurances on the life of Sir 
John Cathcart to the extent of £25,000; and the insured having 
survived the testatrix for nearly thirty-eight years, a large part of 
the income of the trust during that time was appled annually in 
payment of the premiums. The Lord Ordinary? was of opinion 
that this was a case of indirect accumulation, distinguishing this 
from the case where a testator has himself insured the life of a 
debtor, and has directed his executors to continue the payment of 
the premiums during the currency of the policy, which, according 
to the decisions of the Court of Chancery, is not accumulation, but 
fair performance of a continuing contract. In the Inner House, 
Lord Moncreiff (with whom Lord Young concurred) took a different 
view, which is thus summarised in the concluding sentences of his 
Lordship’s opinion: 4-—“ These premiums were not accumulated, 
they were expended. They were parted with as the stipulated 
price of a future contingent benefit, and therefore could not be 
accumulated. . . The sum ultimately recovered did not, in any 
judicial sense, represent the payments made. It was a commercial 
transaction—a purchase, the price of which was payable by instal- 
ments; and no accumulation took place, or was possible, during the 
whole course of it.” Lord Craighill dissented. Lord Rutherfurd 
Clark said that, if he were to decide according to his own impres- 
sion, he should be disposed to hold “that the power to apply the 
income in taking out or maintaining policies of insurance fell with 
the direction (to accumulate the income), of which it was a mere 

1 Ogilvie’s Trs. v. Kirk-Sess. of Dundee, ® (Lord M’Laren. ) 
18 July 1846, 8 D. 1230. 410 R. at p. 1216. 
2 Catheart’s Trs.v. Hencage’s Trs., 1888, 
10 R. 1205. 
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accessory.” But in deference to the English authorities, and the 
view of his colleagues, he concurred in the decision. It thus 
appears that of the five judges who considered the case only two 
were convinced that the Statute could be defeated by the device of 
assigning the rents to an insurance company under a contract to 
receive their actuarial value at.a period determined by death. 

575. (3.) The period within which accumulations may lawfully 
take place cannot be extended by any act of the testator beyond 
the expiration of twenty-one years from his own death, or from 
the birth of a child then in utero. Accordingly, the accumulated 
fund falls to be paid over at the commencement of the twenty- 
second year, reckoned from the testator’s death, and not from the 
date when accumulation commenced ;? and the period is to be 
reckoned exclusive of the day of the testator’s death.? The different 
periods mentioned in the Act are alternative, not cumulative. 
None of them exceeds twenty-one years; and the object of the 
enumeration evidently was to exclude the supposition that any of 
the cases of minority were to be regarded as exceptional. It may 
happen, however, that the donee who is to take the accumulated sum 
on the expiration of the statutory period is then an infant ; and in 
that event, it has been said, a further vicennial accumulation may 
take place. Nay more, supposing the death of the donee to take 
place during minority, his legal representative may again be a 
minor; and thus, by a series of improbable contingencies, the 
capital may be tied up for an indefinite period. But this is not 
“accumulation.” For, on the elapse of the first vicennial period, 
the donee, although a minor or incapable, takes a vested interest 
in the annual revenue, which must be applied, so far as needful, 
towards his maintenance; and in accumulating the surplus the 
Court only exercises a discretionary power of doing what the 
minor might himself have done had he been sui juris.4 

576. It is clear, from the words of the Statute, that the period 
of distribution cannot be further postponed by giving merely a 
vested interest to the beneficiary without the right to demand 
payment of the income; for the beneficiary would be entitled 
to payment, as being the person who “would have been entitled 
thereto if such accumulation had not been directed.” ® 

577. (4.) The Act does not directly annul any bequest con- 


10 R. at p. 1220. Keith” (p. 1071). See also Attor.-Gen. 
Keith’s Trs. v. Keith, 17 July 1857, v. Poulden, 3 Hare, 555. 

19 D. 1057, per Lord Colonsay. The 8 See Lord v. Colvin, 23 D. 111, where 
Jourt found that the accumulations were it is so computed. 

null “from and aiter the period of * Lord v. Colvin, 23 D. 127, per Lord 
twenty one years from the death of Lord Ivory. 


° 39 and 40 Geo. m1., cap. 98, § 1. 


1 
2 
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nected with a direction to accumulate contrary to its provisions, cuaprer xv. 
but merely operates a transference of the intermediate rents and Act does not _ 
produce. It follows, therefore, that the trustees ought to retain Sor aie 
the estate or capital (increased by previous lawful accumulations) sion of the 
during the period prescribed by the testator, paying over to the oe 
statutory appointee the annual rents and produce after the twenty- 

first year as they arise! However, in the Dundee case, where 

there was no beneficiary to take the accumulations but the foun- 

dation, the Court held that the kirk-session might take the bequest 

free from the obligation to accumulate.” 

578, I]. WHO ARE ENTITLED TO THE PROCEEDS OF ILLEGAL Terms of the 
ACCUMULATION.—The Statute has provided that “the rents, issues, ““°"" 
profits, and produce of such property so directed to be accumulated 
shall, so long as the same shall be directed to be accumulated con- 
trary to the provisions of this Act, go to, and be received by, such 
person or persons as would have been entitled thereto if such 
accumulation had not been directed.” ® 

579. The expression selected by the author of the enactment How far the 
F : : : nants disposal of sur- 
is so general, that it can scarcely be said to convey any distinct plus accumula: 
impression as to the disposal of the resulting interest. The Yons isguestio 
first general rule is, that unless an intention is expressed of gurptus accu: 
separating the income from the capital, the income shall be held to Peele 
follow the capital as an accessory, and shall be payable to the legatee the capital. 
termly as it accrues. By this principle the testator’s intention is 
ascertainable in one particular case, namely, where the beneficiary 
interest vests before the expiration of the period of permitted ac- 
cumulation. Thus, if the direction were to accumulate for a time 
certain, or instantly ascertainable by reference to an event, and 
then to convey to A. B. and his heirs, the annual revenue would 
of course be payable to A. B., or to his representatives for the time 
being. Under this principle, where the purpose of accumulation 
was to provide a fund for the purchase of lands to be settled on a 
series of heirs in strict entail, the institute was found entitled to 
the income set free by the operation of the Statute. And where 
the accumulated fund was destined to the endowment of existing 
charities, the charitable institutions successfully claimed the accu- 
mulations.®> The rule was thus stated by Lord Monereiff: “If the 
fund directed to be accumulated is not the subject of any present 
gift, then the right of the eventual beneficiary will not be acceler- 


1 Green v. Gascoyne, 34 L.J. Ch. 268, 4 R. 962; Smyth’s Trs, v. Kinloch, 1880, 


decided by Lord Westbury, Ch. 7 R. 1176; Cathcart’s Trs. y. Heneage's 
2 Ogilvie v. Kirk-Sess. of Dundec, 18 — Trs., 1883, 10 R, 1205. 

July 1846, 8 D, 1243, per Lord Fullerton, 5 Maxwell's Trs. v. Stirling Maxwell, 
3 39 and 40 Geo. 111., cap. 98, § 1. 1877, 5 R. 248; Ogilvie v. Kirk-Session 


4 Mackenzie vy. Mackenzie's Trs., 1877, of Dundee, 1846, 8 D, 1229. 
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ated or arise at the term of twenty-one years, but the heir-at-law 
in mobilibus will take it as intestate succession. But if there be a 
present gift of the fund itself, and the direction to accumulate be 
only a burden on the gift, then the burden will terminate at the 
expiration of twenty-one years, and the gift will become absolute 
in the person of the donee.” ? 

580. The second rule (first in order in the preceding quotation) 
is illustrated by the case of Lord v. Colvin,? where, it being estab- 
lished that the vesting was contingent on circumstances which did 
not emerge until after the expiration of the period of permitted 
accumulation, the income subsequently accruing was adjudged to 
belong to the heirs in mobilibus of the testator, or rather to the 
representative of those heirs at the time when the claim was made, 
rejecting a claim for those who at that time were nearest in kin to 
the testator. The difficulties which have arisen as to the possible 
acceleration of the vesting in this class of cases may be considered 
as set at rest by the decision of the House of Lords in the case of 
Muirhead, to the effect that where vesting is suspended during the 
lifetime of an annuitant or beneficiary liferenter, the surrender of 
the life interest to the purposes of the will does not entitle the 
persons apparently entitled to the capital and income to anticipated 
payment, except in the case of a gift to a class and the survivors, 
where all the individuals composing the class concur in demanding 
an immediate distribution. This principle was applied in a case 
where a testator provided for his wife by giving hera fixed annuity, 
and directed the accumulation of the surplus income for the 
benefit of certain religious endowments, the surplus income after 
the expiration of twenty-one years being held to belong to the 
testator’s next of kin. But where the accumulation was directed to 
go on, not for a definite time, but until a certain sum should be raised, 
and by the operation of the Statute it became certain that the pre- 
scribed sum never could be raised, it was held that the heir out of 
whose estate the fund was to be raised was entitled, on the expira- 
tion of the period of permitted accumulation, to take the revenue 
of the estate discharged of the condition.® 

581. Where the instrument directing the accumulation con- 
tained a residuary clause sufficient to carry the undisposed-of 
income set free by the Statute, but where (in consequence of the 
destination of the residue being contingent on survivorship) the 

5 R. 250. 3 Muirhead v. Muirhead, 1890, 17 R. 

* Lord vy. Colvin, 23 D. 181, per Lord (H.L.) 45; reversing 15 R. 254. 
Curriehill, and sequel in 3 M. 1083; * Elder's Trs. v. Free Church of Scot- 


Combe v. Hughes, 84 L.J. Ch. 344, land, 1892, 20 R. 2. 


decided by the L, J. J. affirming a decree > Colquhoun’s Trs. v. Colquhoun, 1892 
of Lord Romilly, M.R. 19 R. 946. 
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persons entitled could not be ascertained, the surplus income was cHaprer xv. 
held to belong, not to the residuary legatees, but to the legal 
representatives.+ 
582. Il]. War ACCUMULATIONS ARE EXCEPTED UNDER TUE Statutory ex- 
STATUTE.—The 2d section of the Act declares, “That nothing in ed 
this Act contained shall extend to any provision for payment of ee chil- 
debts of any granter, settlor, or devisor, or other person or persons, sy 
or to any provision for raising portions for any child or children of 
any granter, settlor, or devisor, or any child or children of any 
person taking any interest under any such conveyance, settlement, 
or devise, or to any direction touching the produce of timber or 
wood upon any lands or tenements, but that all such provisions 
and directions shall and may be made and given as if this Act had 
not passed.” And by section 3d it is declared, “That nothing 
in this Act contained shall extend to any disposition respecting 
heritable property within that part of Great Britain called Scot- 
land.” 2 But this section was repealed by the Entail Amendment 
Act, section 41,3 which recites the 3d section of the Thellusson 
Act, and on the narrative that “it is expedient that the provisions 
of the said Act (39 and 40 Geo. u1.) should be extended to heri- 
table property in Scotland,” enacts, “That the said provision and 
enactment of the said recited Act shall be and the same is hereby 
repealed, and the said Act shall in future apply to heritable pro- 
perty in Scotland.” As to the disposal of the accumulated 
proceeds of property or funds subject to the trusts of a deed 
directing the execution of an entail, reference is made to a sub- 
sequent chapter relating to the execution of such trusts.‘ 
583. In the absence of native authority ° on the construction of Tendency of 
the 2d section of the original Act, it may be sufficient merely {he cases as te 


accumulation 
to mention the points that have been decided in the English Courts. fot ratsing por- 
By children are to be understood legitimate children generally of the dren. 
granter ; or children specially named of some other person taking 

an interest under the will. And such interest must be substantial, 

not elusory ; but if substantial, it is no objection that it is not an 

interest in the particular fund which is made the subject of accu- 


mulation. Finally, it is held that the portions referred to are 


1 Pursell vy. Elder, 24 March 1865, 3 
Macph. (H.L ) 59, 4 Macq. 992, altering 
OD ile 

2 The Janguage of this section makes 
it clear that the exception includes heri- 
table estate directed to be sold, the prin- 
ciple of constructive conversion being 
inapplicable ; Cathcart’s Tvs. v. Heneage’s 


Trs., 1888, 10 R. 1205, 3d point, see p. 
1212. 

® 11 and 12 Vict., cap. 36, $ 41 

4 Chapter LVI., Section II. 

5 There is one Scotch case—Suttie v. 
Suttie’s Trs., 12 June 1846, 18 Jur. 442 
—where a perpetual trust for raising 
provisions for younger children was sus- 
tained, 
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cHaprer xv. portions raised out of the revenues, not by adding the revenues to the 

. capital. The cases are referred to in Mr. Lewin’s treatise. 

Exception as 584, The case of Keith’s Trustees determined that the 41st 

eee section of the Entail Amendment Act had no application to trusts 

in Scotland. in existence prior to that Act; so that the rents of heritable pro- 
perty might be the subject of continued accumulation under a pre- 
existing trust which had been already in operation for more than 


twenty-one years.” 


1 Lewin on Trusts, 9th ed. 94. erty v. M‘Laverty, 23 Jan. 1864, 2 
2 Keith’s Trs. v. Keith; see Lord Macph. 489. 
Colonsay’s opinion, 19 D. 1058; M‘Lav- 
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CHAPTER XVI. 
INTERESTS ARISING BY IMPLICATION. 


1. ImpLication FROM RECITALS. COME, WHERE CAPITAL IS UN- 


2. IMPLICATION FROM DESTINATIONS APPROPRIATED, 
TO OTHER LEGATEES, TAKING | 4. ImpLicATIONS FROM PowERS OF 
EFFECT ON A CONTINGENCY. APPOINTMENT, 
3. IMPLICATION FROM Guirr or IN-| 5. ImptieD Girr or AccESsORY 
| Ricuts. 


585. Gifts by Implication (in the sense in which the term is here Definition of a 
used) are not easily brought within the scope of a general defini- aa seer 
tion ; yet there is undoubtedly a clear distinction betwixt the 
implication of a gift, where there is no formal disposition of the 
subject or interest, and the construction of a clause in a testa- 
mentary writing, which is in form a disposition or bequest of some 
kind, though admitting of different views being taken as to its 
meaning. The cases are not very numerous in which interests 
have been held to arise by implication, 7.¢., without the use of words 
of bequest or disposition. Without aiming at a formal division of 
the subject, these may be classed under the heads noted above. 


SECTION I. 
IMPLICATION FROM RECITALS. 


586. Where a testator, under the erroneous supposition that he Recital of sup- 
has bequeathed a certain subject or interest, either by another eee a 
will or by other provisions of the same will, refers to that bequest 
as an accomplished fact, and proceeds upon the assurance of it to 
make other dispositions having relation to the supposed legacy or 
legatee—such a recital, introduced as an element of a scheme of 
disposition, is equivalent to a bequest, and is effectual according to 
the implied will of the testator. This proposition is established by 
the case of Grant v. Grant where the point was raised very 


1 In this respect, as in many others, 
the construction of wills is different from 
that of deeds or contracts. In the con- 
struction of these, recitals can have no 
substantive operation, but are only avail- 
able in explanation of what is obscure in 


the operative part of the instrument ; per 
Lord Brougham in Mackenzie's Trs. v, 
A, Mackenzie's Trs., 5 W. & S. 803. 

2 Grant v. Grant, 1 March 1851, 13 D. 
805 ; reported on another point, 8 D. 
1077. 
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cuaprer xvr. purely. The recital was contained in a codicil or deed of altera- 

Case of a grant tion of a trust-settlement in these terms: “I, A.S., &c., consider- 

Ubeee a ing that by my deed of settlement I bequeath to my nephew J. G. 

ve me by a ; 

previous will. @ swan of money, considered equal to the value of the heritable property 
left to his brother A. G., and also the free residue of my estate ; 
that since the said deed was executed my means have accumulated 
considerably, and the value of landed property has suffered and is 
likely to suffer depreciation ; I hereby recal the bequest of the 
whole free residue of my estate, . . . and will and appoint 
that after payment of all my debts, and the specific legacies 
enumerated in my deed of settlement, the free residue, &c. 
shall be paid and delivered to my said nephews, J. G. and A. G., 
in equal shares.” None of the deeds previously executed by the 
truster contained any bequest in favour of J. G. of a sum of 
money equal to the value of the heritable estate given to his brother ; 
but it was held that the recital constituted an implied bequest of a 
legacy of that value, payable to the legatee preferably and in 
addition to his share of the residue. So where a trustee conveyed 
his estate to trustees for testamentary purposes, and inter alia for 
payment to his wife of the annuity provided to her in their mar- 
riage-contract (as he said) of £150, and the annuity provided by 
the marriage-contract was only £100, it was held that the lady 
was entitled to an annuity of £150. “The collocation of this 
clause, in which he mentions the annuity to his widow, clearly 
showing it to be in the region not of debt but of gift, I think the 
intention of the testator was to confer a bounty, and not merely to 
discharge an antecedent liability.” 1 

Supposed 587. In the case next considered, the gift was implied from the 

sue recital of a grant erroneously assumed to be made by the same 

ment. instrument.? The granter, in his marriage-contract, after making 
sundry special provisions, proceeded as follows: “ Moreover, the 
said W. J. hereby assigns, conveys, and dispones his whole subjects, 
heritable and moveable, generally and particularly before described, 
pertaining, or that shall pertain, or be addebted to him at the time 
of his death, to and in favour of” the children of the marriage. 
There was no antecedent general conveyance or description of the 
heritable and moveable estate, and the particular description 
embraced only a small part of the heritable estate of which the 
granter died possessed. The clause was held to amount to a gift 
by implication of the residue of the estates, heritable and moveable, 
in favour of the children of the marriage. 

588. Where the erroneous recital is a mere misdescription of 


1 Forbes’ Trs. v. Forbes, 1893, 20 R. * M‘Gowan v. Jaffray, 20 July 1842, 
248, see p, 251, per the Lord President. 4D. 1546. 
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a legacy actually given by a previous will—e.., where the testator 
recites that he has given a legacy to a person mentioned by name, 
while in the actual legacy this person is not mentioned by name, 
but is included in a gift to a class, this is held to be a descriptive 
error, and it does not entitle the legatee to claim two bequests 
of the same sum.! A testamentary disposition bearing reference 
to a prior will, and incorporating its provisions, is not invalidated, 
by reason of its inaccurate description of that will or reference to it, 

if the instrument is otherwise sufficiently identified.2 
589. The mere recital of a purpose or intention to make a par- 
ticular provision, although not followed by any actual grant or be- 
quest in the dispositive part of the will, has in some cases been 
considered equivalent to an implied trust imposed upon the dis- 
ponee, of which we have an instance in Mearns v. Mearns? The 
testator, “for an liferent and provision to the said M. L. and my 
Jour children,” disponed and assigned certain estate “in favour of 
the said M. L., with and under the provisions and conditions under- 
written.” It was found that the four children were entitled to the 
fee of the estate in equal shares in severalty. And where a testator 
conveyed the wniversitas of his estate to trustees, declaring that 
they should be accountable to his residuary legatees thereinafter 
named, and the will contained no proper residuary clause, but in- 
dicated an intention that the surplus estate should be divided 
amongst the general legatees in the proportion of their legacies, it 
was held that the residue was given to them by implication.4 Jn 
dubio, a wish will be understood to denote a present testamentary 
intention, rather than a declaration of what the testator intends to 
do at some future time, or in some event different from that which 
has happened. One of the examples mentioned by Jarman, of a 
gift implied from the declaration of a trust purpose, is the case of 
a testator expressing an intention to make up a person’s portion or 
fortune to a certain amount, in which case, if he gives an inade- 
quate sum, the legatee is, notwithstanding, entitled to the full sum 
requisite to raise his fortune to the specified amount. Thus, in 
Ouseley v. Anstruther,’ a testator, on the narrative that under his 
settlement his wife would have an income of £1560, directed his 
trustees to add an annuity of £440, so as to raise his wife’s jointure 
1 Mackenzie vy. Bradbury, 34 L.J. Ch. 5 Bannerman vy. Bannerman, 1891, 


627, decided by Lord Romilly, M.R., on Hume, 130; D. of Queensberry v. Douglas, 
the authority of Dashwood v. Peyton, 18 30 April 1783, 2 Pat. 603. 


Ves. 27. 6 ] Jarman on Wills, 5th ed. 495. 
2 Grant’s Trs. v. Grant, 2 July 1862, 7 Ouseley v. Anstruther, 10 Beay. 459. 
94D, T2110, In the converse case, of the income being 
3 Mearns v. Mearns, 1775, M. 13,050. greater than the testator supposed, his 
4 Scoular’s Exrs. v. Scoular (First Divi- | widow would have been entitled only to 


sion), 5 Nov. 1867 ; not reported. the £2000. 


319 


CHAPTER XVI. 


Distinction in 
case of a mere 
misdescription 
of an actual 
bequest. 


Effect of recital 
of intention not 
followed by an 
express gift. 


Effect of dis- 
crepancies be- 
tween recital 
of intended 
gift and the 
gift itself. 


CHAPTER XVI. 


Erroneous de- 
scription of 
estate as the 
property of A, 
not equivalent 
to a gift in 
favour of A. 


Implication 
only takes 
effect for the 
purpose of 
conferring a 
benefit, 


INTERESTS ARISING BY IMPLICATION. 


to £2000. The income under the settlement being less than was 


‘supposed, the wife was nevertheless held entitled to have it made 


up to the specified sum of £2000. 

590, From the cases in which a testator expresses, by way of 
recital, a testamentary purpose (whether past or present) in favour 
of a particular person, we must carefully distinguish those in which 
estate belonging to the testator is described in the will as the pro- 
perty of another, upon the erroneous supposition that this person 
has a right to it, not from the testator himself, but upon an in- 
dependent title. In such cases it is evident that the description 
of the subject as the property of another person can never consti- 
tute an implied bequest in favour of that person; for there is no 
reason to suppose that the testator would have given the subject 
to him, had he known that it belonged to himself.t 

591. Implication, as here defined, is always invoked for the benefit 
of a legatee, and not for the purpose of introducing into the gift con- 
ditions which are not expressed in it. This principle is consistently 
carried out in the notable case of Bryce’s Trustees, in which a 
very large number of claimants appeared. The testator directed 
his trustees to pay the residue of his estate to the extent of £500 
to a niece, “and the balance thereof, above £500, to and among the 
above-named legatees and annuitants in proportion to the amounts 
of their respective legacies. In the construction of these words the 
Court rejected the argument from supposed implication that the 
special provision of £500 was given to the niece in place of a share 
of the residue, and held that she was entitled to both; and in apply- 
ing the direction to other legatees and annuitants it was held (2) 
that where a bequest was given to a married woman for her 
separate use she was entitled to have the share of residue in terms 
exclusive of the husband’s rights; and (3) that an alimentary an- 
nuitant was entitled to a share of residue proportional to the 
capitalised value of her annuity in cash, and was not bound to 
accept it in the form. of an addition to her annuity. This principle 
is also illustrated in the case of Vans Dunlop’s Trust where a 
testator in his principal settlement (eighth purpose) left a legacy of 
£18,000 to his nephew, which by a codicil he reduced to £16,000. 
By a later codicil he provided, “In addition to the legacy or 
legacies left to my nephew in the eighth purpose of my trust-dis- 
position and settlement, which was executed by me in February 
last, I hereby leave him £2000 sterling, if my estate can aftord it.” 
The decision was that by this reference to his original settlement 
the testator had restored the legacy there given to its original 

1 | Jarman, 491, and cases there cited. 3 Best v. University of Edinburgh, 
* Sp. Ca. Bryce’s Trs., 1878, 5 R. 722, 1880, 8 R. 66. 
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amount, and had made a further gift of £2000, being in all cwaprer xvi. 

£20,000. 
592. The case of Russell’s Trustees! exemplifies the equitable tmplication of 

operation of the principle of implication in a somewhat different form. “YY" 

Ina contract of marriage the husband made certain provisions for his 

intended spouse, to take effect “if she shall survive him”; in the 

conveyance by the wife to the husband of all the estate of which 

she should die possessed, the condition “if he shall survive her” 

was not expressed. In a question with the husband’s heirs it was 

held,—partly by implication from the expressed condition regard- 

ing the husband’s estate, and partly because the contract could not 

be construed as giving heirs a right preferable to that of the 

spouses,—that the gift of the wife’s estate was contingent on the 

husband’s survivance of the wife. 

593. How far the principle of implication from recitals is appli- Implication 
cable to gifts by direct conveyance to a grantee it is not easy in the pheno 
present state of the authorities to determine. In Chancellor v. 
Mossman,? the narrative clause set forth the intention of the 
granters that their heritable property should, after their decease, 
belong to a niece for her life, and to the niece’s two daughters in 
fee; but in the dispositive clause the subjects were disposed to the 
three ladies, and the survivors or survivor of them. It was held 
that the dispositive clause could not be controlled by the narrative 
to the effect of reducing the conveyance to a trust for the mother in 
liferent and the daughters in fee. But having regard to the recent 
decision of the House of Lords in the case of Orr's Z'rustees,® it is 
quite possible that the principle of implication from recitals may 
be extended so as to include gratuitous conveyances by way of 
direct disposition, as well as legacies and gifts conferred through 
the medium of a trust. 

594, In the cases which have been cited the implication is Gift by impli- 

° : : : . cation distin- 
purely inferential, being founded on modes of expression which are guished from 
not capable of signifying a present testamentary purpose. There tee oe 
is, however, a class of cases, generally referred to the principle of 
implied will, in which a present purpose or intention is sufficiently 
expressed, but the doubt is, whether the purpose be strictly testa- 
mentary, as in the class of the so-called precatory bequests, where 
a wish or request addressed to a liferenter or trustee is interpreted 
as a will. Allied to cases of this class is a decision to the effect 
that a direction to trustees to keep in repair the mansion-house 
which the truster was in course of erecting, implied a power to 


1 Russell’s Tirs., 1887, 14 R. 899. 3 Orr v. Mitchell, 1893, 20 R. (H.L.) 
2 Chancellor v. Mossman, 1872, 10 M. 27. 
997. 4 Chapter XVIII. Section ITI. 
VOL. I. x 
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complete the house at the expense of the trust, in order to the 
fulfilment of a further direction to give the liferent use of it to 
her residuary legatee.! 


SECTION II. 


IMPLICATION FROM DESTINATION TO OTHER LEGATEES TAKING 
EFFECT ON A CONTINGENCY. 


595. The most characteristic example is that of a legacy given 
to take effect upon the death of a certain person, or upon the death 
of a person without issue or in minority. In the case first put, a 
strong presumption arises that the person, on the event of whose 
death the legacy is contingent, was intended to take a liferent ; and 
in the other case, that, in the alternative events, the person attain- 
ing majority, or the issue of the person dying leaving issue, are 
intended to take vested interests. So where a testator directs a 
distribution of the life interest and the fee of his estates amongst 
his children and grandchildren, and failing them to charities, but 
does not provide for all the contingencies, his will is to be extended 
by implication, rather than that the gift to his own family 
should fail.? 

596. It does not appear that any case has yet arisen in the Courts 
of Scotland raising the question whether a gift of the life interest 
may be implied from a direction to dispose of the estate after the 
death of a certain person. In the law of England a distinction has 
been recognised in relation to real estate, which seems to be well 
founded. In the case of a devise to a person other than the heir, 
payable at the death of A., it is held that a gift of the life interest 
cannot be implied, because the heir is entitled to the undisposed-of 
succession, and it cannot be known that the testator did not intend 
the rents to go to the heir during A.’s life. But a devise to the heir 
himself, on the death of A., will confer on A. an estate for life by 
implication ; because the testator cannot, without gross absurdity, 
be supposed to mean to devise estate to his heir at the death of 
another person, and yet that the heir should have it in the mean- 
time, which would render the devise nugatory.? In relation to 
personal estate, the resulting rights of the personal representatives 
do not appear to be so much considered in the decision of such cases, 
and the leaning in favour of a gift by implication is stronger. The 


1 Brotchie v. Stewart, 1869, 7M. 1031. __-v. Elder, 3 M. (H.L.) 67, recognise the 
2 Aberdein’s Trs. v. Aberdein, 1870, 8 doctrine, although the circumstances of 
M. 750. the case did not admit of its application, 
*1 Jarman on Wills, 5th ed. 499. The See $$ 600, 605, infra. 
observations of Lord Westbury in Pursell 
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whole doctrine in relation to this subject was reviewed in the case 
of Humphreys v. Humphreys} where a testator, after giving certain 
legacies and annuities, directed that, after the death of The wife, 
the remainder of his property (consisting of personal estate) should 
be equally divided among his brothers and sisters, if living ; if 
dead, among his nephews ‘and nieces. Vice-Chancellor Stuart held 
that the reason of the rule laid down by Mr. Jarman applied to 
dispositions of personal estate, and decided that the widow took a 
life estate by implication. 

597. The case of a destination-over, in the event of A. (the 
institute or primary legatee) dying without leaving issue, involves ‘ 
two questions ; first, where such a destination is preceded by a eift 
to the heirs of A. (i.e, to A. and his heirs), whether the gift is to 
be held to be restricted by the subsequent words to issue or heirs 
of the body ; secondly, where there is no antecedent gift to heirs or 
children, whether a gift to the children or issue of A. is to be 
implied. The first of these is the case of M Ewan v. Pattison, 
which is elsewhere discussed.2 The second question, it will be 
observed, can only arise in very exceptional cases; for, wherever 
the parents are instituted to the fee, the right of the children will 
depend on the application of the conditio si sine liberis. Two cases, 
however, have occurred in modern times, where, the right of the 
parent being limited to a liferent, the fee was given over to 
strangers in the event of the death of the parent without leaving 
issue; and in both cases it was held that a right of fee was con- 
ferred by implication on the surviving children. But in a case of 
somewhat ancient date, where a proprietor, in his contract of mar- 
riage, bound himself to tailzie his estate, failing heirs-male of the 
marriage, to certain persons therein named, it was held that this 
implied no obligation to provide the estate in favour of heirs-male, 
quia positus in conditione non censetur positus in institutione.® 

598. In the case of a destination contingent on the death of 


1 Humphreys v. Humphreys, Law Rep. 
4 Eq. Ca. 475. The cases cited by the 
V.-C. as ruling authorities are Roe v. 
Summerset, 5 Burr. 2608, and Bird vy. 
Hunsden, 2 Sw. 342. 

2 M‘Ewan v. Pattison, 27 March 1865, 
3 Macph. 779. 

3 Chapter XXIV., Section IIT. 

4 Douglas v. Douglas, 21 Dec. 1843, 6 
D. 318, where an annuity was given to a 
parent, and the reserved fund, ‘‘in the 
event of his decease without lawful issue,” 
to the testatrix’s next of kin ; Campbell 
vy. Campbell, 2 Dec. 1852, 15 D. 173, 
where estate was settled on the truster’s 


daughter, in terms which were held to 
import only a life interest, and “failing 
her by decease, and without leaving law- 
ful issue of her body,” the fee was given 
over to the other daughters in succession. 
See also Sutherland v. Douglas’ Trs., 29 
Nov. 1865, 4 Macph. 105. In England 
the tendency is to hold that the institute 
takes a vested interest a morte testatoris, 
subject to be divested in case of his dying 
without issue ; Dowling v. Dowling, Law 
Rep. 1 Ch. Ap. 612. 

5 Dundas v. Dundas, 1706, M. 14,901, 
4089 ; see the interlocutor, M. 4€93. 
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another person in minority, the implication of a gift to that person 
in the event of his attaining majority is very obvious; but the 
case, so far as we are aware, has not arisen in our Courts." 

599. Several cases of implication arising upon conditional 
destinations are reported in the Dictionary, which may generally 
be referred to the category of casus improvisus falling within the 
scope of the provision. In Wedderburn v. Scrimgeour,? a testator, 
thinking his wife was with child, bequeathed certain moveable 
estate to his son, in the event of a male child being born; but 
in the event of the child being a female (in which case probably 
his existing son would have a larger share of the heritage), he 
gave 5000 merks, part of the above fund, to a stranger legatee. 
No child having been born, the legacy was notwithstanding held 
effectual, on the ground that the testator was so much the more 
able (and presumably the more willing) to pay it. Upon the same 
ratio, the Earl of Cromarty having settled on his lady a certain 
jointure, subject to be increased in case there should be “no 
children of the marriage who shall succeed to and enjoy the 
estate,”—on his being attainted, the Countess was found entitled 
to the larger jointure.2 Where a residue was divided amongst the 
testator’s children, with a special direction to invest as much as 
would yield £150 per annum as an annuity to an unmarried 
daughter, it was held that the capital sum so invested belonged 
to the other residuary legatee, subject to the life interest of the 
unmarried daughter. In another case, where a legacy was made 
payable by P. M., one of the granter’s heirs, in case of his succeed- 
ing to a certain estate, and it was also declared to be binding upon 
the heirs and representatives of P. M., but P. M. did not succeed 
to the estate, there was held to be no implied obligation on a 
representative who afterwards succeeded to a part of the property.® 

600. Where distinct interests are given to two persons in the 
same estate (¢g., liferent interests in severalty, or an annuity to 
the one and the surplus income to the other), and the estate is 


1 Mr. Jarman suggests (5th ed. vol. i. 
p- 512) that this case is ruled by the 
principle of the decisions as to liferents, 
and that a gift by implication only arises 
in the case of the ulterior destination 
being in favour of the testator’s heir. 
But it must be conceded that the reference 
to the period of majority (which is the 
time usually chosen for giving a vested 
right) is an element creating a very strong 
presumption of an intention to benefit the 
person whose attainment of the state of 
complete civil capacity is made the con- 


dition which is to determine the destina- 
tion of the estate ; and the authorities 
cited by the learned author are adverse 
to the opinion which he expresses, and 
in favour of that for which we contend. 

2 Wedderburn v. Scrimgeour, 1666, M. 
6587. 

* Countess of Cromarty v. The Crown, 
1764, M. 6601. 

* Mackenzie’s Trs. v. Mitchell, 1875, 2 
R. 469. 

° Monereif’ v. Skene, 29 June 1825, 1 
W. &S. 672. 
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destined to other persons on their deaths, no liferent by implica- 
tion accrues to the survivor in the estate taken by the predecessor.! 
Nor does the law of Scotland recognise any implication in favour 
of children subsequently born from provisions of equal sums to the 
children existing at the date of the settlement.2_ The subject of the 
implied conditional institution of children under the conditio si 
sine liberis,> and implied survivorship in joint destinations,* belong 
to a different department of the law of succession. 


SECTION III. 


IMPLICATION FROM Girt oF INCOME WHERE CAPITAL 
UNDISPOSED OF, 


601. In this class of cases it is necessary to distinguish the case 
of legacies of money from grants of heritable estate. In the case 
of liferents of heritage, the favour with which the law regards the 
right of the heir-at-law would, in most cases, outweigh any impli- 
cation that might be deduced from expressions of personal regard 
to the liferenter, or other similar indications of intention. 

602. Where a legacy is given in the form of a direction to trus- 
tees to pay the interest of a fund without any special appropriation 
being made of the capital, it is a question of intention whether the 
fee is comprised in the description of the interest given. This, at 
least, is the principle of construction followed in Scotland; and 
the rule that a bequest of interest includes the principal, which is 
laid down by English writers of authority, is qualified by the 
observation that the construction must be consistent with what 
appears to be the intention of the testator.2 Theoretically, of 


1 Pursell v. Elder, 24 March 1865, 3 
Macph, (H.L.) 59 (3d point). 

2 Anderson v. Anderson, 1734, 1 Cr. 
St. & P. 136. On the question of gifts 
by implication to a posthumous child, see 
Oliphant vy. Oliphant, 1794, Bell (Fol. 
Ca.), 125, 5 Br. Sup. 648; Dempster 
y. Willison, 1799, M. 16,947. On the 
converse case, whether a provision for a 
posthumous child is effectual in case of 
the child being born before the death of 
the parent, see White v. Barber, 5 Bur. 
2703, and cases cited in 1 Jarman, 3d ed. 
p. 506. 

3 Chapter XXXIX. (Conditio si sine 
liberis), 

4 Chapter XX XY. (Survivorship). 

5 Williams on Executors, 8th 
1199 ; Roper on Legacies, p. 1475. 


ed. 
To 


this extent, at least, the doctrine appears 
to have been fixed by Sir W. Grant’s 
judgment in Page v. Leapingwell, that in 
the case of a legacy of stock, ‘‘ an inde- 
finite gift of the dividends gives the abso- 
lute property of the stock” (18 Ves, 
463-7), This is considered so well 
settled, that in an equity case, where a 
testator gave his servant the half-yearly 
interest of £1000 stock, with a power of 
disposal (which would naturally imply an 
intention to give a life interest only), Sir 
John Romilly ruled that it was an abso- 
lute gift to the legatee, ‘‘ with a super- 
added power to dispose of it by her will, 
but which does not derogate or detract 
from the prior absolute gift ;” Southouse 
y. Bate, 16 Beav. 132. 
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course, a gift of the income of a fund in perpetuity is indis- 
tinguishable from a gift in fee; but this is not the form in which 
a gift of a subject would usually be made, and in real cases a 
question as to the testator’s intention is always necessarily raised. 
In Sanderson’s Executors v. Kerr} a bequest of capital was implied 
from a direction to executors to invest £2000 for the benefit of the 
testator’s son and daughter equally, and as to each of the shares, 
to pay the interest thereof, or apply it to the use of his said son 
and daughter, subject to the declaration, “ that I leave it to my 
executors entirely in what manner to apply these sums, whether 
to pay the same directly, or apply it and pay it to others for 
behoof of my son and daughter.” This case may be compared with 
Burnsides v. Smith, where a direction in nearly similar terms was 
held to import only a discretionary power in the trustees, which 
had become lapsed in consequence of the trustees not having exer- 
cised the power in the lifetime of the beneficiary. In Anderson v. 
Thomson® one of the questions was as to the import of a testa- 
mentary letter addressed by a lady to her law-agent, in which she 
directed him “to hold the residue of my estate and distribute it 
annually between the following gentlemen.” It was held that this 
was equivalent toa gift of the fee, but it may be collected from 
the opinions that the words used were not construed as equivalent 
to a gift of the income in perpetuity, but rather as a direction to 
make an annual division of the capital as and when it should be 
realised and become distributable. The latest authority is Lawson’s 
Trustees,* where a direction to pay the proceeds of a share of residue 
to two sisters was held to vest the fee in the survivor, on the 
ground that the trustees were empowered to apply the capital in 
the purchase of an annuity in favour of the two sisters and the 
survivor, and that the capital was not otherwise appropriated. 

603. In connection with this subject, the question has been 
proposed, whether, in the case of a life interest being given to a 
legatee, subject to a destination-over, if the testator revokes the 
destination-over, the revocation will raise the life interest to a fee ? 
We incline to give an affirmative answer as to cases where the 
life estate is described in popular language, eg., the interest of a 
certain sum, or the use of a subject. The cases in relation to 


1 Sanderson's Executors v. Kerr, 21 1882,9R.749; Lindsay’s Trs. v. Lindsay, 
Dec. 1890, 23 D, 227. 1880, 8 R. 281; and Dalglish’s Trs., 16 

2 Burnsides v. Smith, 10 June 1829, RR. 559, where, by construction at once 
7 Sh. 735. refined and practical, the fee (in the 

® Anderson vy. Thomson, 1877, 4 R. event of failure of issue) was held to be 
1102. given by implication to institutes, on 

* Lawson's Trs. v. Lawson, 1890,17 R. whom a liferent only was directly con- 
1167. See also Downie’s Trs. v. Cullen, ferred. 
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destinations to children nascituri show that “liferent” is a flexible 
term,’ and there is no reason why it should not be construed as im- 


porting a fee in other cases in which the intention to use the word in 


this sense is sufficiently manifested. In Sharpe v. Sharpe’s Trustees? 
the settlement was to an institute in liferent, with a series of sub- 
stitutions, which failing, to the settlor’s nearest heirs and assignees 
whatsoever. The settlor having afterwards revoked the substitu- 
tions, Lord Jerviswoode held that the ultimate destination to heirs 
and assignees was a sufficient destination-over to prevent the fee 
from vesting in the liferenter; though, it will be observed, the 
destination was to the same persons who might have claimed the 
resulting interest, had there been no disposal of the fee. 
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604. The principle that the benefit of the revocation of the Successive 


ulterior destination accrues to the liferenter, is, moreover, sup- 
ported by the decision of the Second Division of the Court on one 
of the points in the case of Scott v. Scealcs.2 A sum of £3000 was 
given by a trust-deed to a mother in liferent, and after her death 
to her daughter, also in liferent. By a subsequently executed 
codicil the testatrix revoked the legacy to the mother ; it was held 
that the daughter in consequence took an immediate liferent, and 
that the income during the mother’s life did not become lapsed or 
fall into residue. 


SECTION LY, 
IMPLICATION FROM PoWweERS oF APPOINTMENT. 


605. On the question whether a liferent, with a power of dis- 
posal, amounts to a gift by implication of the fee, reference is 
made to a subsequent chapter. ‘The case of a liferent by reserva- 
tion with the power of revoking the settlement, and otherwise 
disposing of the estate (although undoubtedly constituting a fee- 
simple estate in the granter of the deed), is scarcely to be regarded 
as an estate by implication, the true principle being that the 
granter continues to possess on his original title, and that the 
effect of the deed of conveyance is suspended until it becomes 
irrevocable by his death. A general power of disposal given to a 
liferenter, when followed by a destination of the fee conditioned to 


1 This subject, which is only indirectly 
connected with that of the present chapter, 
is discussed infra, Chapter XXXIIL., 
Section II. (Legacies subject to Life 
Interests). 

2 Sharpe v. Sharpe’s Trs., 18 Feb. 
1862; Belfrage v. Davidson's Trs., 7 Jan. 
1862 (Lord Jerviswoode). As to the 


effect of a gift in liferent coupled with a 
power of disposal, see Chapter LX. 
(Powers of Disposal). 

3 Scott v. Sceales, 20 July 1865, 3 
Macph. 1130. This, however, is rather 
the converse of the case put in the last 
paragraph, 

4 Chapter LIX, (Powers of Disposal). 


liferents. 
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take effect in case of the non-exercise of the power, does not make 
the person to whom the power is given a fiar;* but it has been 
generally considered that such a power, if unqualified in its terms, 
and including therefore the power of alienation «ater vivos, would, 
in the absence of any ulterior destination, vest the estate in the 
donee of the power ; and according to the opinions delivered by 
the highest authority in a modern case, the same effect 1s to be 
attributed to a general power of disposal without the grant of a 
liferent, which (in the view taken of the meaning of the power) is 
obviously superfluous.” 

606. Sometimes a power is given to trustees of selecting objects 
from a prescribed class amongst whom a fund or estate is to be 
divided ; and trustees may also be empowered to grant provisions, 
or to fix the amount of provisions to be settled on a member or 
members of the testator’s family. The question then arises, 
whether the grant of a power of this kind vests by implication an 
absolute right in the persons or class of objects in favour of whom 
it is intended to be exercised. Where the class of objects is such, 
and the discretion of the trustees so wide, that the trust may pro- 
perly be described as one of a charitable or eleemosynary char- 
acter, the principles of administration of charitable trusts make 
the right so far independent of the action of the trustees, that, in 
the event of the failure of the trustees, the trust may be admini- 
stered by the Court through the intervention of new trustees.% 
Where it is a proper power of selection, the failure of the trustees 
will carry with it the failure of the bequest.* 

607. In the case of a simple power of appointing a provision, 
there is some authority for the proposition that the gift is contin- 
gent on the exercise of the power. In Burnsides v. Smith,® a power 
having been given to trustees, “in the event of their considering it 
proper,” to pay to the testator’s niece a legacy of £1000, “at such 
times and in such payments as they in their discreticn might 
think expedient,” it was given in evidence that the trustees had 
actually resolved to pay the legacy, and had entered in their 


1 See Chapter LIX., Section V. 

2 Pursell v. Elder, 24 March 1865, 3 
Macph. (H.L.) 59 :—“If an estate or a 
sum of money be given to an individual, 
who is sut juris, without words of limita- 
tion, or a declaration of the extent of his 
ownership, but with words indicative of 
the intention of the testator that he 
should have the absolute jus disponendi, 
then, in any case, these words are to be 
taken as indicating an intention that he 
should be the absolute owner ;” per Lord 


Westbury (distinguishing the case of a 
power given to a married woman, which 
was held not to vest the fee in the donee). 
Lords Cranworth and Kingsdown con- 
curred. 

8 Dundas v. Dundas, 27 Jan, 1837, 15 
Sh. 427. See Chapter LIIT. (Administra- 
tion of Charitable Trusts), Section VII. 

4 Robbie's Judicial Factor, 1893, 20 R. 
3858. 

> Burnsides v. Smith, 10 June 1829, 7 
Sh. 735. 
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sederunt-book a view of the trust affairs wherein this legacy was cmaprer xv1. 
entered, along with debts and other legacies not dependent on their 

discretion, as a deduction from the proceeds of the estate ; but that 

they had not, prior to the death of the legatee, made an entry in 

their minutes binding themselves to pay it. It was held, notwith- 

standing, that the legacy became lapsed, and that it did not pass to 

the executors of the legatee.! 

608. It is well established in our law and practice that a legacy Power of divi- 
to a family or class of persons, to be divided in such shares as may ee 
be appointed by parents, trustees, or other persons, vests in the the objects, in 
class, and gives by implication a right to each person to an aliquot cution. 
part of the fund proportionate to the number of persons, in case of 
the power of division being either not exercised at all, or being 
exercised in an irregular manner.? 


SECTION YV. 
Imruiep Girt oF AccESssORY RIGHTS. 


609. The general rule is well established, that subjects conveyed Accessory sub 
to trustees, but not specially appropriated, result to the heir-at-law. ivy hequen- 


The rule, however, has been considered to admit of an exception in eet or 
the case of the undisposed-of subject being clearly accessory to or subject. 
necessary to the enjoyment of estate, the purposes of which are 

declared in the will. Insuch a case, the disposition of the beneficial 

interest in the principal subject may be regarded as carrying with 


it a gift of the accessory subject by implication.‘ 


1 See contra, Mackay v. Ewing, 10 
July 1867, 5 Macph. 1004. 

2 Sivright v. Dallas, 27 June 1824, 2 
Sh. 643, N.E. 548; Stein v. Stein, 8 
Dec. 1826, 5 Sh. 101, N.E. 93; Watsons 
v. Marjoribanks, 17 Feb. 1837, 15 Sh. 
586; Jardine v. Jardine, 22 Jan. 1850, 
12 D. 504. See Chapter LIX. (Powers 
of Division). 

3 Chapter LVII., Section I. (Resulting 
Trusts). 

4 Dennison v. Fea’s Trs., 1873, 11 M. 
892 (Ground-rent acquired after the date 
of the will disposing of the subjects) ; 
Arbuthnot vy. Arbuthnot, 1766, M, 6310 


(arrears of interest due upon a bond) ; 
Gillespie v. Marshall, 1802, M. ‘‘ Acces- 
sorium,” App. No. 2 (interest undisposed 
of to be accumulated with the principal) ; 
Grants Trs. v. Grant, 2 July 1862, 24 
D. 1211, 4th point (furniture of a house 
found to go with the estate to the heir 
under a trust-settlement) ; Cuninghame 
v. Vassall, 1871, 10 M. 49 (legacy of a 
debt held to carry interest). See as to 
bonuses on policies, WZ. of Queensberry v. 
Scottish Union Ins. Co., 1 D. 1203; 
Shand vy. Blaikie, 21 D. 878 ; Sparks vy. 
Barnett, 1890, 17 R. 997. 
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CHAPTER XVII. 


HERITABLE ESTATE, WHETHER CARRIED BY GENERAL 
WORDS IN. A WILL OR SETTLEMENT. 


610. It is convenient to begin by reprinting the provisions of 
the Titles Act, 1868 (sections 20 and 21), and the Conveyancing 
Act, 1874 (section 27), relating to this subject :— 

Section 20. (1) From and after the commencement of this Act, it 
shall be competent to any owner of lands to settle the succession 
to the same in the event of his death, not only by conveyances de 
presenti, according to the existing law and practice, but likewise 
by testamentary or mortis causa deeds or writings; (2) and no 
testamentary or mortis causa deed or writing purporting to convey 
or bequeath lands which shall have been granted by any person 
alive at the commencement of this Act, or which shall be granted 
by any person after the commencement of this Act, shall be held to 
be invalid as a settlement of the lands to which such deed or writ- 
ing applies, on the ground that the granter has not used, with 
reference to such lands, the word “ dispone,” or other word or words 
importing a conveyance de presenti; (3) and where such deed or 
writing shall not be expressed in the terms required by the exist- 
ing law or practice for the conveyance of lands, but shall contain 
with reference to such lands any word or words which would, if used 
in a will or testament with reference to moveables, be sufficient to 
confer upon the executor of the granter, or upon the grantee or 
legatee of such moveables, a right to claim and receive the same, 
such deed or writing, if duly executed in the manner required or 
permitted in the case of any testamentary writing by the law of 
Scotland, shall be deemed and taken to be equivalent to a general 
disposition of such lands within the meaning of the nineteenth 
section hereof hy the granter of such deed or writing in favour of 


' the grantee thereof, or of the legatee of such lands, and shall be 


held to create and shall create in favour of such grantee or legatee 
an obligation upon the successors of the granter of such deed or 
writing to make up titles in their own persons to such lands, and 
to convey the same to such grantee or legatee ; (4) and it shall be 
competent to such grantee or legatee to complete his title to such 
lands in the same manner and to the same effect as if such deed or 
writing had been such a general disposition of such lands in favour 


GENERAL WORDS IN A WILL OR SETTLEMENT. 


of such grantee or legatee, and that either by notarial instrument 
or in any other manner competent to a general disponee ; (5) pro- 
vided always, that nothing herein contained shall be held to confer 
any right to such lands on the successors of any such grantee 
or legatee who shall predecease the granter, unless the deed or 
writing shall be so expressed as to give them such right in the 
event of the predecease of such grantee or legatee. 

Section 21. (6) Where such testamentary or mortis causa deed 
or writing shall be conceived in favour of a grantee as trustee or 
executor of the granter, and shall not be expressed to be wholly in 
favour of such trustee or executor for his own benefit, such trustee 
or executor shall apply such whole lands for the purposes specified 
in such deed or writing; (7) and where such purposes cannot, in 
whole or in part, be carried into effect, or where no purposes with 
reference to such lands have been or shall be specified in such deed 
or writing, such trustee or executor shall convey such lands, or so 
much thereof, or shall apply so much of the proceeds thereof, if 
such lands shall have been sold and realised by him, as may not be 
required for the purposes of such deed or writing, to or for behoof of 
the person or the successors of the person who, but for the passing of 
this Act and the granting of such deed or writing, would have been 
entitled to succeed to such lands on the death of such granter. 

Section 27. (8) It shall not be competent to object to the 
validity of any deed or writing as a conveyance of heritage coming 
into operation after the passing of this Act, on the ground that it 
does not contain the word “ dispone,” provided it contains any other 
word or words importing conveyance or transference, or present 
intention to convey or transfer. 

611. For convenience of reference, numbers have been prefixed 
to the different propositions included in the 20th, 21st, and 27th 
sections, and the words which are most referred to in the decisions 
are italicised. The state of the law antecedent to the Statute was 
this, that while a contract to sell or burden lands and heritages 
might be expressed in any intelligible form of words, and was 
enforcable against the heir, a testamentary or gratuitous gift of 
lands was neither effectual in itself nor as an obligation binding 
the heir unless it was in the form of a de presenti conveyance, and 
there were only two ways of expressing such a conveyance ; either 
the granter must “dispone” the lands to a grantee, or he must 
resign or grant a procuratory for resigning the lands to the 
superior for new infeftment in favour of the grantee. The most 
important part of section 20 are the sentences here numbered (1) 
and (2). Number (3) in effect prescribes that wills which include 
lands within their scope shall be subject to the same laws of con- 


331 


CHAPTER XVII. 


State of the 
law prior to 
the passing of 
the Titles 
Acts, 1868 and 
1874. 


Summary of 
the enact- 
ments, 


332 


CHAPTER XVII. 


Different 
modes of 
referring to 
lands in a will. 


HERITABLE ESTATE, WHETHER CARRIED BY 


struction as wills of moveables; (4) makes the will binding on the 
heir; (5) applies the doctrine of lapse; (6) and (7) apply the 
principle of (3) to trusts ; and (8) makes the word “ dispone” un- 
necessary in the case of deeds inter vivos. 

612. In order that a will may take effect on the heritable estate, 
it must be, in the language of the Statute, a will “ purporting to 
convey or bequeath lands;” and this purport or intention will be 
inferred when the testator uses “with reference to such lands” 
words of gift or bequest giving a claim either to an executor, or to 
a grantee or legatee. The cases which have been decided on the 
construction of the Statute are sufficiently numerous to admit of a 
generalised view of the subject being taken; and in fact it is easy 
to see that all the modes of referring to lands and heritages admit 
of being reduced to three; that is, the testator in describing the 
subject of his bequest may—(1) make use of such words as “ pro- 
perty” or “estate,” which cover everything that is disposable by 
will; or (2) he may distinguish between his heritable and moveable 
estates, describing the former either by its legal character as 
“heritage,” or by proper descriptive words, such as “ lands,” 
“ houses,” “ feu-duties,” “lease,” “farm,” &c.; (3) he may designate 
the particular subject, as my house, or warehouse, in the town of 
A. But as no question of this nature arises under the third head, 
we have only to consider the first and second. It certainly was 
not the intention of the Legislature that a will of moveables should 
take effect as a disposition of heritage, and it follows that a testa- 
ment or nomination of an executor with powers of administration 
will not carry the heritable estate. The view of the writer is 
given in the following quotation from his opinion in Grant v. 
Morren “The settlement in this case is not a will in the 
ordinary form, it is a testament proper; that peculiar form under 
which a testator, by naming an executor, disposes of his estate. 
The effect of such a testament as constituting a trust in favour of 
the next of kin is a purely statutory effect, depending on a Statute 
of the Scottish Parliament, which made it a trust to the extent of 
two-thirds of the estate, and on the Moveable Succession Act, 
which constitutes it a trust to the full extent. It is not to be 
supposed that in framing a will in this form the testator had 
heritage in view. If the maker of a testament introduces the 
words ‘heritable estate, or equivalent words, I should give effect 
to them; but if he speaks of ‘estate’ only, I should take it 
that he refers only to such estate as can be passed by a proper 
testament.”* The will was held not to carry heritage. 


1 Grant v. Morren, 1893, 20 R. 404, * Compare M‘Leod’s Trs. v. M‘Luckie, 
at p. 408. considered infra, p. 334. 
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613. It is not necessary that the will should contain words carrer xvn. 
of direct gift. If a testator appoints trustees, directing them to Construction of 


realise his heritable and moveable property and to divide the pro- the oa s 
ceeds, the direction is equivalent to a gift. This is the case of «effects, 
MLeod’s Trustees v. M'Leod,: and it isa fair example of what is 
signified by the statutory requirement of words sufficient to confer 
on the executor or grantee “a right to claim or receive” the estate. 
In the case of wills made in England, “ real estate,” 2 and “ freeholds 
in the county of Inverness,” * were interpreted in accordance with 
the obvious meaning of the words in the English law language. 
In the latter case, English words of destination were held to be 
translatable into their nearest equivalents in the Scottish system 
of jurisprudence. There is a tendency in the legal mind to ex- 
aggerate the ignorance and defects of lucidity in the minds of 
testators; but we may at least credit a testator who has anything 
to leave with a capacity for distinguishing between land and money. 
What in England is called by lawyers “realty,” and in Scotland 
“heritage,” is in ordinary colloquial language called property ; and 
if a testator declares his mind with respect to his “ property ”4 or 
“ estate,’ it is reasonably certain that he means to dispose of his 
heritable property, if he has any. “Property” and “estate ” are 
in fact the only perfectly general words which have to be con- 
sidered, and there can be no doubt as to their sufficiency to carry 
heritable as well as moveable estate.6 The word “ effects” has in 
numerous cases been held to be inapplicable to heritage,’ and 
indeed it is inconceivable that any one, however illiterate, who had 
a house or acres of land in his mind, should eall either the one or 
the other his “goods and effects.” It is on record that testators 
have used the phrase “ effects, heritable and moveable ;” but these 
words were not considered to be synonymous with heritable and 
moveable estate. It need not excite surprise that testators of 
small fortune, while disposing with minute and scrupulous care of 
their money, furniture, trinkets, and family relics, should take no 
1 M‘Leod’s Trs. v. M‘Leod, 1875, 2 R. wards acquired, in Ford’s Ts. v. Ford, 


481. Similarly, Sp. Ca. Hardy's Trs., 1884, 11 R. 1129. See cases in the next 
1871, 9 M. 736; and see Robb’s Tvs. v. Chapter, Section II. 


Robb, 1872, 10 R. 692. 7 Pitcairn v. Pitcairn, 1870, 8 M. 604, 
2 Connel’s Trs. vy. Connel, 1872, 10 M. and the cases under the old law (Brown, 
627. Cockburn, and Ross) there cited ; E£d- 
3 Studd y. Cook, 1883, 10 R. (H.L.) mond v. Edmond, 1873, 11 M. 348; 
53, affirming 8 R. 249. Ford’s Trs. y. Ford, supra. 
4 Oag’s Curator v. Corner, 1835, 12 RB. 8 Farquharson vy. Farquharson, 1883, 
1162. 10 R. 1252; Brown v. Bower, 1770, M. 


5 Aim’s Trs. v. Aim, 1880, 8 R. 294. 5440; Cockburn vy. Cockburn, 1803, 
6 « Aj] that I have in the world,” fol- Hume, 131. 

lowed by an enumeration of moveables, 

held not to carry heritable property after- 
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cuarren xvit. notice of their eines or heritable property. The probability is, 


Enumeration 
of moveables 
followed by 


Beneral words. 


that in all such cases the omission is intentional, and that the 
testator’s will is that his house should not be sold, but should be 
enjoyed specifically by his heir-at-law, or dealt with according to 
the investiture. It is therefore entirely consistent with just con- 
struction that even the word “estate” should be confined in its 
application to moveables where the context shows that the testator 
was not considering heritable estate, especially where the succes- 
sion to the heritable estate is otherwise regulated. 

614. Opinions will differ as to the soundness of the decision in 
a case where a testator beean by narrating his intention to dispose 
of his “property,” and then proceeded to bequeath to his wife his 
whole “means and effects.”2 The decision (by a majority) was that 
the will took effect upon a house subsequently acquired ; but as 
“means and effects” are words which, in their primary significa- 
tion, do not apply to heritable property, and the testator at the 
time of using these words had no heritable property to leave, the 
decision seems to amount to an extension of the testator’s meaning, 
not depending on the will itself. 

615. If a testator begins by disposing of his moveables, and 
concludes with a residuary clause applicable to property or estate in 
general, the case falls within the rule that general words following 
an enumeration are not confined in construction to subjects eyusdem 
generis, unless they are connected by words of relation with the 
antecedent enumeration.? In construing a will in this form, the 
Lord Ordinary (with whom the Court agreed) observed:* “ The 
testatrix proceeds to leave various small legacies, which more than 
exhaust the sum in the inventory, and then directs her trustee ‘ to 
sell the remainder of my property wherever situated, and to 
divide it equally between her grandnieces. Now, considering that 
the word ‘ trustee’ is capable of importing a universal title of ad- 
ministration, and that the word ‘ property ’ is a universal appellative, 
adequate to pass heritable as well as moveable property, and that 
there are no limiting words in any part of the will which would 
impose a meaning on these words less extensive than the widest 
meaning which they will bear, I come to the conclusion that this 
is in legal effect, as well as in intention, a will disposing of the 
testator’s whole estate.’ The difference between this case and 


' Farquharson’s case, supra; per Lord RR. 1056, at p. 1058, per Lord M‘Laren. 
Brougham in 6 Moore, P.C, Ca. 82; It is difficult to reconcile with this case 
Grant v. Morren, supra, p. 382. Andsee the previous decision of the same Court 


Farquhar v. Farquhar, 1875, 3 R. 71. in Urquhart v. Dewar, 1879, 6 R. 1026. 
* Forsyth v. Turnbull, 1887, 15 R.172. The Judges who took part in the last-men- 
3 See cases cited infra, § 623. tioned case (including the Lord Ordinary) 


* M‘Leod’s Trs. y. M‘Luckie, 1883, 10 were divided, three to two. 
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Grant v. Morren, where the same Court held that the heritable cnarrer xvm 
estate did not pass, is that in Grant v. Morren the word “estate” ‘ 
was connected by words of relation with the appointment of an 
executor, while in the case of Macleod the direction to sell and 
divide the residue was an independent gift. And this comparison 
gives point to the observation made in one of the cases, that the 
decisions are to be followed by discriminating and correctly apply- 

ing their principles, rather than by attempting to collate the 
expressions used in other wills with those which are used in the 
particular will which is under consideration. 

616. The cases decided under the law as existing prior to 1868 Decisions as to 
may be legitimately referred to in questions under the Statute, hip ce 
because the Statute only did away with the necessity for dispositive Saar 
language, and left the meaning of the will to be determined accord- 
ing to the ordinary rules of construction. There are cases deciding 
that the general words “means and effects, heritable and moveable,” 
when used in the dispositive clause of a testamentary settlement, 
are inadequate to convey lands, or even heritable bonds or leases,” 
but it would seem that these words are sufficiently descriptive of 
the wniversitas of a truster’s estate to receive effect according to 
the intention, when occurring in the less formal clauses of a will, 
as, for example, in a destination of residue. At all events they 
have been so interpreted in the residuary destination of a general 
settlement, where, in consequence of an implied direction to sell, it 
was held that the truster had intended to deal with the beneficial 
interest as a moveable succession. “ Heritage,” being equivalent 
to heritable estate, is a perfectly general term, and carries every- 
thing that would have gone to the heir-at-law, including leases. 


1 Supra, p. 332. 

2 Brown v. Bower, 1771, M. 5440; 
Cockburn v. Cockburn, 18 Noy. 1803, 
Hume, 131. 

3 Adw.-Gen. v. Williamson, infra. The 
expression, “ effects, of what nature and 
kind soever,” in a conveyance to trustees, 
was held by Lord Langdale to include 
real estate, in M. of Titchfield v. Horn- 
castle, 2 Jur. 610. 

4 Adv.-Gen. v. Williamson, 23 Jan. 
1840, Excheq. Rep. & 13 D. 436, affirmed 
16 Mar. 1848, 2 Bell, 89. It would 
seem, on the authority of English pre- 
cedents, that the appointment of a “ resi- 
duary legatee”’ carries the realty, if the 
deed contains a general conveyance of 
real and personal estate to trustees. See 
the cases of Evans v. Crosbie, 15 Sim. 
600, where a testator gave all his real 


and personal estate to trustees, upon trust 
to pay certain legacies, and appointed his 
brother to be his residuary legatee ; and 
Wildes v. Davies, 1 Sm. & Gif. 475, 
where the appointment was made by a 
codicil to a trust-settlement, conveying 
freehold, copyhold, and leasehold estates 
and also personalty, with a direction to 
sell, &c. Other words properly appli- 
cable to personalty, as ‘worldly goods” 
(Wright v. Shelton, 18 Jur. 445) “ personal 
estates” (Zofield v. Tofield, 11 East, 246), 
‘*said house, goods, and chattels” (Roe 
v. Walker, 3 B. & P. 375), have been 
extended to real estate by force of the 
context ; but it is doubtful whether such 
cases would be received as precedents by 
the Court of Session. 
5 Duncan y. Rae, 15 Feb. 1810, F.C. 
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OF THE DESCRIPTION OF PERSONS AND THINGS IN A 
WILL, AND OF UNCERTAINTY. 


1. OF tHE PERSON oR Opsect oF | 3. Or PrecaTory WILLS AND TRUSTS 


THE Girt (Errecr or Fatsa (TESTAMENTARY INTENT, WHE- 
DEMONSTRATIO). THER SUFFICIENTLY EXPRESSED). 
2. Or tHE Estate or SussEct or | 4. Or WILLS WHICH ARE VOID FOR 
Girt, AND oF D8SORIPTIVE UNCERTAINTY. 
ERRORS. 
SECTION I. 


Or THE PERSON OR OBJECT OF THE GIFT (EFFECT OF FALSA 
DEMONSTRATIO). 


617. The rule of construction is that the testator is assumed to 
have intended to confer a benefit, and that his gift shall not be 
allowed to fail on the ground of error or misdescription, if the 
object can be ascertained. In most cases the context and the 
known facts of family history supply the necessary correction, and 
in cases of ambiguity extrinsic evidence is admissible under the 
limitations which are considered in a subsequent chapter.! 

618. The objects of a testamentary gift may be either (1) 
individuals named or designed and capable of being immediately 
ascertained, or (2) charities or objects of public utility, or (3) a 
class of persons considered as existing at a future time, so that the 
individuals composing the class cannot be ascertained until the 
time arrives or the event is determined. At present we are con- 
cerned only with gifts falling under the first and second heads, 
because the interpretation of bequests having relation to time and 
future events is the subject of the law of vesting.” 

619. It is not surprising that testators should sometimes make 
mistakes with reference to the names and the number of the 
children of their collateral relatives, especially where these relatives 
are settled abroad or in distant parts of the country, or where the 
will or codicil is the act of a testator whose memory is impaired by 
age. As it seldom happens that there is any doubt as to the 
family or persons for whom the gift is intended, such cases do not 


1 Chapter XX, 2 Chapters XLIII. to XLVI. 
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often come into Court, but examples are not wanting to prove the cuarrer xvim. 

rule. Thus, where a testator bequeathed legacies “to each of the 

daughters procreate of the marriage betwixt A. B. and C. D. £400 

sterling £1200,” and there were four daughters of the 

marriage, it was held that the insertion of a total corresponding to 

three legacies of £400 did not defeat the intention, and that each 

of the four daughters was entitled to claim a legacy of the value 

of £400. Again, where a testator bequeathed to a niece by name 

a legacy of £3000, and “ to each of the other three” children of his 

brother £2000, and the brother left four other children, it was 

held that each of the four children was entitled to a legacy of 

£2000.2 A curious case of ambiguity occurred under the will of a 

testator whose brothers had all emigrated, and were settled in 

different parts of America. One of the legacies bore to be in 

favour of “my late brother James’ son.” The only child of James 

was a daughter, but the testator had a brother David, deceased, 

who had a son, to whom nothing was given under the will. The 

legacy was found to be in favour of James’ daughter, on the ground 

that it was less likely that the testator should make a mistake as 

to the name of his brother than that he should be in error as to 

the sex of the other brother’s child.? A destination to “ the nearest 

legitimate male issue of my ancestor H. F., namely, T. A. F. and 

his heirs-male,’ was held to be a good destination to T. A. F,, 

and to be independent of the truth of the prefixed description of 

the disponee.* 

620. Bequests contained in dispositions to trustees for the Bequests in 

cae: : favour of rela- 

purposes of division amongst persons of kin to the testator, ¢.g., for tions in general 

division “amongst relations not herein named,” or to any of the *™s 

truster’s “blood relations” that the disponee should think the 

most fit,® or to such of the truster’s “mother’s relations’ as his 

trustees should appoint,® to such of the truster’s “friends or 

relations” as might be pointed out by his wife, with the appro- 

bation of the majority of trustees,’ to the truster’s “ poorest friends 

and relations, whom he might have forgot,”> or to “ poor descen- 


2 Maclehose v. Bogles, 28 Feb. 1815, 
¥F.C., Hume, 274. See Anderson v. 
Anderson, 18 July 1729, 1 Cr. St. & Pat. 
136, reversing M. 6590; and Stewart v. 
Stewart, 26 Nov. 1813, F.C. 

2 Sp. Ca. Bryce’s Tr., 1878, 5 R. 723, 
731. 

3 Macfarlane’s Trs. v. Henderson, 
1878, 6 R. 288. Errors in the spelling 
of the names of legatees are disregarded, 
as in Keiller v. Thomson’s Trs., 1824, 
3S. 396, N.B. 279, 

VOL. I. 


4 Lord Lovat v. Fraser, 1884, 11 R. 
iO), 

5 Wharrie v. Wharrie, 1760, M. 
6599; Murray v. Fleming, 1729, M. 
4075. 

8 Snodgrass v. Buchanan, 1806, M, 
‘« Service of Heirs,” App. No. 1. 

7 Crichton vy. Grierson, 25 July 1828, 
3 W. & S. 329. 


8 Broun’s Trs, vy. His Relations, 1762, 


M. 2318. 


VY 
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cnaprer xv. dants ”1—are sustained as implied trusts to be executed at the 


Bequests to 
charities 
described in 
general terms. 


discretion of the trust-disponees for the benefit of persons of the class 
designated by the truster. A trust in favour of “relations” to be 
selected by the trustees, includes relations by the mother’s as well 
as the father’s side ;? and the principle has been extended to the 
case of an unconditional bequest to “nearest relations,” so as to 
include the children of a sister-uterine who was named in other 
parts of the settlement along with the granter’s brother-german.* 
A destination to descendants or other relations, to be selected 
according to the discretion of the trustees, is held to fail by their 
declinature of the trust, for here the power of selection is essential 
to the execution of the trust, and is not merely incidental, as in the 
case of a charity. A declaration that a fund is “to be divided 
equally,” has been held equivalent to a bequest to the next of kin 
in equal shares.® 

621. The object of a bequest is not considered “uncertain” 
where a legacy is given to the charities of a certain town,° the poor 
of a presbytery,’ or the like, or even to charitable objects to be 
selected by the testator’s trustees.$ A bequest of a fund for the 
payment of twenty shillings in the pound to the truster’s creditors, 
“as the same shall be set forth in a list which I intend to leave,” 
was sustained, although no list was found; and extrinsic evidence 
was admitted for the purpose of ascertaining the persons entitled to 
share in the distribution of the fund. Errors and misdescriptions 
in bequests to existing charities or religious institutions are recti- 
fied when possible, as in the case of bequests to individuals. On 


1 Cairnie vy. Cairnie’s Trs., 14 Nov. — serving (Green v, Marsden, 1 Drew. 646), 


1837, 16 Sh. 1; Macnair v. Maenair, 
1791, M. 16,210; and see Thomson v. 
Cumberland, 16 Nov. 1814, F.C. 

2 Broun’s Trs, v. His Relations, 1762, 
M. 2318. 

3 Scott v. Scott, 10 May 1855, 2 Macq. 
281, affirming 14 D. 1057; and see 
Norris v. Norris, 11 Dec. 1838, 2 D. 
220. 

4 Robbies Jud. Factor v. Macrae, 
infra, p. 351; Dick v. Ferguson, 1758, 
M. 16,206 and 7446. 

5 Dundas v. Dundas, 27 Jan. 1837, 15 
Sh. 427. But see M‘Cormack v. Barber, 
25 Jan. 1861, 23 D. 398. In England 
trusts have failed for want of certainty 
in the object, where the estate was given 
to A. “ with a hope that he would con- 
tinue it in the family” (Harland v. Trigg, 
1B. C. C. 142); or on trust for distri- 
bution ‘“‘amongst such members of A.’s 
family” as might be thought most de- 


or ‘* to such of the heirs of the testator’s 
father as she might think best deserved 
a preference ;” Meredith v. Heneage, 1 
Sim. 542 (in H.L.). 

6 Hill vy. Burns, 14 April 1826, 2 W. 
& 8S. 80; Mags. of Irvine v. Muir, 1888, 
15 R. 396; Jack v. Burnett, 28 Aug. 
1846, 5 Bell, 409; Boe v. Anderson, 
(first point), 11 Nov. 1857, 20 D. 11; 
but see the ultimate decision, 8 March 
1862, 24 D. 732. 

7 Presbytery of Deer v. Bruce, 20 Jan. 
1865, 3 Macph. 402. 

8 Kelland v. Douglas, 28 Nov. 1863, 
2 Macph. 150. 

® Sprot v. Pennycook, 12 June 1855, 
17 D. 840, 

10 Synod of Aberdeen v. Milne’s Trs., 
25 Feb. 1847, 9 D. 745; Scottish Miss. 
Soc. v. Home Mission Committee, 19 Feb. 
1858, 20 D. 634; Pringle v. M. of Tweed- 
dale, 16 Dec. 1823, 2 Sh. 588, N.E. 505 ; 
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this subject reference is made to a separate chapter on charitable cuaprer xvi. 


bequests.1 
SECTION II. 


Or THE EsTaTE orn SUBJECT OF GIFT, AND OF DESCRIPTIVE 
ERRORS. 


622. Referring to the preceding chapter on the subject of gifts Limits of the 


or conveyances of the heritable estate in general, we are now to S“¥& 


consider whether some particular species of estate or some par- 
ticular subject is carried by descriptive words in a will. On this 
subject three general rules may be deduced from a consideration of 
the authorities. 


623. First, A gift consisting of an enumeration of subjects belong- Effect of parti- 


ing to one of the categories of heritable or moveable estate, followed 
by general words, which are either words of reference or words 


cjusdem generis with the subjects enumerated, is confined in construc- generis. 


tion to the kind of subjects specially enumerated. On this prin- 
ciple, a conveyance of insight plenishing, household furniture, and 
other moveable goods was held not to include nomina debitorwm2 
So also it was held that a conveyance ot “all my plate, and horses, 
and moveables whatsoever,’ would not include a personal bond, 
seeing that there was no mention in the enumeration of moveable 
rights.? And in a later case,t it was held that the expression 
“whole other moveable estate,” following an enumeration of cor- 
poreal moveables, did not enlarge the right of the disponees to the 
effect of including moveables other than corporeal. But where 
words of general conveyance precede the enumeration of articles of 
the genus, the position of the general words in the sentence indi- 


cates that they are intended to have a substantive operation. <A . 


bequest in this form is therefore effectual as a gift of the general 
estate, and the enumeration is held to be merely illustrative. In 
a modern English case,°® a bequest of the remainder of “my money 
in the Spanish bonds” was held residuary, the particular words 
being merely descriptive of the mode of investment at the time of 
making the will. On this principle also a bequest of the testator’s 
“personal property, consisting of money and clothes,” was held to 
pass the general personal estate.® 


Sommervail v. Edin. Bible Soc., 22 Jan. 1808, Hume, 267 ; Mochriev. Linn, 1736, 
1830, 8 Sh. 370; Duff’s Ts. v. Scripture M. 5018. 


Readers, 18 Mar. 1862, 24 D. 557, note ; 
Wilson’s Exrs. v. Soc. for Conversion of 
Israel, 1869, 8 M. 233. 

1 Chapter LIII., Section I. 

2 Ker v. Young, 1745, M. 2274. 

3 Dunbar’s Trs. vy. Dunbar, 15 Jan. 


4 Carsewell’s Trs. v. Carsewell, 9 Feb. 
1858, 20 D. 516. 

5 Patrick v. Yeathead, 33 L.J. Ch. 
286. 

6 Dean v. Gibson, 3 Law Rep. Eq. Ca. 
713, where the previous authorities were 


cular followed 
or preceded by 
general words 
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624, Secondly, General words following a particular enumeration 
of subjects constituting a different description of estate receive 
effect according to the natural meaning of the words.’ In this 
case the general words cannot in fair construction be considered to 


be referential words. 


Thus, a disposition of “every subject, 


whether heritable or moveable,” or of “ every moveable and immove- 
able subject,” 2 found in conjunction with an enumeration of move- 


able subjects, is a good conveyance of lands and_ heritages. 


The 


rule that the word “estate” carries both real and personal pro- 
perty,? which is a rule of general jurisprudence, is illustrated by 
the Privy Council case of Mayor of Hamilton v. Hodsdon,* where 
Lord Brougham observed: “The word ‘estate’ is genus general- 
issimum, and will, by its own proper force, without any proof 
aliunde of an intention to aid the construction, carry the realty as 
well as the personalty ; and is not to be confined and restrained to 


examined and distinguished by Vice- 
Chancellor Wood. It would seem that 
the rule of construction of such bequests 
agrees with our own in so far that general 
words superadded to an enumeration are 
confined to subjects ejusdem generis. 
Thus, on the construction of a bequest of 
furniture, plate, household goods, and 
other goods to one person, and the residue 
of personal estate to another, the Court, 
not to disappoint the residuary legatee, 
restricted the words ‘‘other goods” to 
corporeal moveables ; Woolcomb v. Wool- 
comb, 3 P. W. 112. Ina later case the 
Chancellor of Ireland, Lord St Leonards, 
ruled that the words ‘‘all other chattel 
property,” annexed to a bequest of house- 
hold furniture, plate, and house linen, 
must be held to mean other chattel pro- 
perty ejusdem generis, partly on the ground 
that there was a subsequent residuary 
gift ; Lamphier v. Despard, 2D. & War. 
59; see also Barret v. White, 24 L.J. 
Ch. 724. In a recent case a bequest of 
“the whole of my capital én ready-money, 
and in bank billets ” (Russian paper), was 
held to imply only a special bequest of 
the subjects described ; the Lords Jus- 
tices reserving their opinion as to the law 
applicable supposing “in” had been 
omitted ; Wylie v. Enohin, 29 L.J. Ch. 
341; affd. 3 April 1862, 31 L.J. Ch. 402. 

1 In Woolam v. Kenworthy, 9 Ves. 137, 
aresiduary gift of “estate ” was restricted 
to personalty by the controlling effect of 
the context, although the will contained a 
specific devise of lands ; Lord Eldon ob- 


serving that the question whether “all 
my estate and effects” will include real 
estate or not depends, first, on the imme- 
diate context of the will ; and, secondly, 
on the general form and scheme of the 
will as demonstrating intention. A similar 
decision was pronounced by the King’s 
Bench in Helling v. Yeud, 2 B. & P. N.R. 
214, on the construction of the word 
“property,” followed by an enumeration 
of ‘* goods, stock, bills, bonds, book debts, 
and securities.”” When the law became 
more settled, the rule was laid down 
absolutely, that unless an intention to 
restrict appear from the context of the 
will, general words, although associated 
with words descriptive of personalty, 
will carry the real estate. ‘‘ The doctrine 
of modern cases is, that where there is 
nothing to qualify the word ‘estate,’ it 
will carry real as well as personal estate ; 
and the contrary intention ought to appear 
to induce the Court to put upon that 
word a less extensive signification than it 
naturally bears ;” per Sir W. Grant in 
Barnes v. Patch, 8 Ves. 607. The cases 
are fully commented on in 1 Jarman, 5th 
ed. 670 et seq. 

2 Glover v. Brough, 7 Dec. 1810, F.C. ; 
Welsh v. Cairnie, 28 June 1809, F.C., 
and cases there cited. Compare Brand y. 
Brand, 1734, M. 15,941. 

3 See Neilson v. Stewart, 22 D. 647; 
Munro v. Munro, 17 Dec. 1825, 4 Sh. 
328, N.E. 332, 

4 Mayor of Hamilton v. Hodsdon, 6 
Moore, P.C. Ca. 76, see 82. 
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personalty only, unless there is a clear interest expressed in other cuarrer xvi. 
parts of the will, to be gathered either from the will or from the 
way in which the word is used in the particular part of the will 

where the contested use of it arises.” 

625. Thirdly, But the general words, importing a disposition of General words, 
estate, whether heritable or moveable, must be appropriate to the '?»° aoe 
quality of the estate intended to be given, otherwise they fail to priate. 
give adequate legal expression to the intention. For example, 

“goods and gear, whether heritable or moveable,” is an obvious 
misnomer, unless it is intended to apply to heirship moveables. A 
conveyance in those terms is therefore ineffectual to carry even a 
lease of heritable property. “Shares of heritable estate” in a 
codicil were held to include moveable as well as heritable estate, 
because they were connected by proper referential words with the 
residuary clause of a will disposing of the entire estate.2 It is 
doubtful whether a general conveyance in fee does not operate asa 
revocation of a previous alimentary provision to the same person, 
so as to deprive the legatee of the intended protection.* 
626. With respect to the import of general words, a point of What words 
a. A a : : : 2 comprehend 
considerable importance in practice is determined by the case of anes 
Hughes’ Trustees,* viz., that where a testator disposes separately of preter t 
his heritable and moveable estates to different legatees, the expres- 
sion “moveable estate ” includes heritable bonds, the quality of 
the succession rather than that of the subject being supposed to be 
in view. Under this head also may be classed those cases which 
relate to the applicability of the expressions used by a testator to 
acquirenda and to residue. As to acguirenda, and particularly as 
to the force and effect of a disposition of estate which the granter 
may “conquest and acquire,” reference is made to the cases of 
W yllie’s Trustees,’ Diggens v. Gordon,® and other cases noticed in the 
discussion of marriage-contract provisions.’ The wife’s conveyance 
in a contract of marriage of estate “presently belonging or which 
she may acquire” is presumed to be limited to acqguirenda during 
the subsistence of the marriage.8 The term “ residue,’ being in 
general use even in wills prepared without professional assistance, 


1 See Paterson v. Furish, 9 Feb. 1800, 4 Hughes’ Trs. v. Corsane, 1890, 18 R. 
Hume, 128 ; Sutherland v. Jeffrey, Feb. 299. 
1805, Hume, 133; oss v. Ross, 1770, M. 5 Wyllie’s Trs. v. Boyd, 1891, 18 R. 
5019, and cases in M. voce ‘General As- 1121. 
signation ;” also Murdoch v. Murdoch's 8 Diggens v. Gordon, 3 Macph. 609 ; 1 
Trs., 27 Jan. 1863, 1 Macph. 330. L.R. Sc. Ap. 1386, 5 Macph. (H.L.) 75. 

2 Clouston’s Trs. v. Bullock, 1889, 16 R. 7 Chapter XXXVI, Section I. Zhur- 
937. burn’s Trs. y. Maclaine, 3 Macq. 135. 

3 See White v. Eliott, presently de- 8 Wardlaw vy. Wardlaw’s T’'rs., 1880, 7 


pending (Court of Seven Judges). R. 1066. 
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, 1 
cuapTer xvi. few Guestions have arisen with respect to equivalents for it. 


“Surplus” is equivalent in meaning to residue; and in estimating 
its amount, all legacies and debts fall to be deducted “« Free 
rents” is enuivalont to surplus produce of heritable property ; 
interest on heritable debts and the expenses of the trust are to be 
deducted? “Interest of free money ” has been held to include the 
surplus annual proceeds of the whole of the truster’s moveable 
funds, whether invested in securities or in bank, under deduction 
of debts, but not, as it would seem, of legacies* But by a later 
decision ® it was ruled that “surplus cash,” which in a popular 
sense may be said to be synonymous with “ free money,” would not 
carry securities such as bonds or bills, although the testatrix had 
left no other funds excepting what she had invested in such 


securities.® 


627. Cases of ambiguity are to be resolved by extrinsic evidence, 


1 See Chapter XXXI., Section V. 

2 Hamilton v. Bennet, 14 Feb. 1832, 10 
Sh. 330. 

3 Morrison v. Knight’s Trs., 14 Feb. 
1837, 15 Sh. 560. As to the construction 
of this term, and what is to be deducted 
under the head of ‘‘ annual outgoings,” 
see Preston's Trs., v. Lord Melville, 11 
Jan. 1853, 15 D. 271. 

4 Smith vy. Donaldson, 10 June 1829, 7 
Sh. 784. See cases in next paragraph. 

5 Jarvie v. Pearson, 5 Suly 1860, 22 
D. 1395. 

6 The following summary of English 
decisions on the construction of general 
words descriptive of the subject of the be- 
quest may find a place here, though, in 
the strict order of arrangement, many of 
them ought rather to be treated under 
the bead of Special Legacy :— 

Effects. —“ Effects of what nature or 
kind soever,” in a special legacy, held not 
to comprise the general residue—per Sir 
W. Grant in Rawlings v. Jennings, 18 
Ves. 39; and see Hotham v. Sutton, 15 
Ves. 319. 

Goods.—‘‘ Household furniture, plate, 

and all other goods of whatever 
kind,” were left to A., followed by pecuni- 
ary bequests to B., C., ids Lord Lang- 
dale held that, in consequence of the sub- 
sequent bequests, the general words must 
be restricted to goods ejusdem generis, — 
Wrench v. Jutting, 3 Beav. 521. ‘“ All 
goods and things of every kind and sort 
whatever,’ which should be found in a 


certain closet, held not to include cash,— 
Roberts v. Kufin, 2 Atk. 113; and Gibls 
v. Lawrence, 30 L.J. Ch.170. “ Jewels, 
plate, and other goods,” held to include 
residue,—per Sir J. K. Bruce in Parker 
v. Marchant, 1 Y. & C. 290. 

Property.—* All my property, of what- ° 
ever nature or kind, in a certain house,” 
held not to carry mortgage securities, per- 
sonal bonds, or bankers’ receipts, on the 
ground that these have no locality, —per 
Lord Redesdale in Fleming v. Brook, 1 
Sch. & Lef. 818. ‘* Monies, goods, &c., 
my property,” held by Sir J. Leach to be 
sufficient to pass the residue,— Kendall v. 
Kendall, 4 Russ. 360. “£1000; also my 
wines and property in England ;” held 
by Lord Cottenham that the whole pro- 
perty in England, consisting of wines, 
stock, cash in bank, &c., was bequeathed, 
—Arnold v. Arnold, 2 My. & K. 865. 

Personal Estate.—This expression is 
nomen generale for personalty ; see Martin 
v. Glover, 1 Coll. 269. 

Estate and Effects.—We have already 
seen ($ 623), that the word “estate,” 
although followed by an enumeration of 
corporeal moveables, conveys the real pro- 
perty, and a fortiort it carries the person- 
alty,—Fisher v. Hepburn, 14 Beav. 626. 

Capital.See Wylie v. Enohin, 81 L.J. 
Ch. 402, affirming 29 L.J. Ch. 341, 
and cases there cited. The meaning of 
words which in terminis are descriptive 
only of specitic subjects will be discussed 
in the chapter on Legacies. 
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as in the case of ambiguity in the description of a person or object. cHaprsr xvim. 
Thus, where a testator made a gift of his heritable property in S., Admissibility 
and tack thereof, and it appeared that the property was held in ee 
two portions by separate tacks, it was considered that the legatee 

was entitled to the subjects contained in the two leases! “Shares 

lately bought by me for £300” were identified as shares for which 

the testator really paid £800 ;? and so where residue is wrongly 

divided all the residuaries share proportionally. Such cases are 

to be carefully distinguished from those where a larger sum is 

given in a later instrument accompanied by words of reference to 

a prior instrument in which a smaller sum is provided; for here 

the principle of decision evidently is that the testator must have 

intended to give the legatee the benefit of the larger sum. 

628. The subject may be concluded by a brief statement of the import of 
import of the decisions upon the meaning of words descriptive of Ove ane 
specific subjects or estate. “Goods, gear, and sums of money,” will Bile subicaes 
carry corporeal moveables generally, not debts or other moveable aa 
rights.° “ Goods, gear, debts,” &c., does not carry heritable debts 
secured by adjudication® “Goods and gear, whether heritable 
or moveable,” will not carry a lease.” “ Moveables whatsoever,” 
coupled with words descriptive of corporeal moveables, will not 
carry moveable bonds.’ “Moveable estate,” following an enume- 
ration of corporeal moveables, does not include moveable rights. 

A legacy of “ moveables ” has been held to include heirship move- 
ables.° “Cash” includes current coin and bank notes, but not 
bonds, bills, or other securities.4 “ All moneys and goods,” in 
association with “money I am entitled to by my father’s will,” was 
considered to include the testator’s jus creditv under his parents’ 
contract of marriage ; and “ money wherever deposited,” following 
a series of specific bequests, was taken to be equivalent to residue 


1 Sp. Ca. Wright's Z'rs,, 1870, 8 M. 
708. 

2 Bruce's Trs. v. Bruce, 1875, 2 R. 
775. 

3 Smith’s Trs. v. Smith, 1883, 10 R. 
1144. 

4 Forbes’ Trs. v. Forbes, 1893, 20 R. 
248. 

5 Mochrie v. Linn, 1786, M. 5018, 
Elchies, ‘Implied Will,” No. 1; Fraser 
v. Smith, 1776, M. 2322; Hailes, 709 ; 
Earl of Fife v. M‘Kenzie, M. 2325; 6 
March 1797, 3 Pat. 549; Waddell v. 
Colt, 1789, M. 5022; Pet. Galloway, 12 
Jan. 1802, M. 15,950; Brown v. Hender- 
son, 3 Dec. 1805, M. “Clause,” App. 
No. 5. 


8 Ross v. Ross, 10 April 1771, 2 Pat. 
254, afirming M. 5019. 

7 Paterson vy. Fairish, 1800, Hume, 
128 ; Sutherland v. Jeffrey, Feb. 1805, 
Hume, 133. 

8 Dunbar’s Trs. v. 
Hume, 267; Ker vy. 
2274, 

9 Carsewell’s Tre. v. Carsewell, 9 Feb. 
1858, 20 D. 516. 

10 Ferguson, 1682, 1 Fount. 193. 

Nl Jarvie vy. Pearson, 5 July 1860, 22 
D. 1395. Compare Smith vy. Donaldson, 
10 June 1829, 7 Sh. 734. 

122 Dunsmure vy. Dunsmure, 1879, 7 R. 
261. 


Dunbar, 1808, 
Young, 1745, M. 
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cuapter xvi. of the moveable estate. “Free proceeds” of land includes the 


Corporeal 


moveables. 


Furniture. 


Wearing 
apparel. 


price of thinnings of woods.? “Right of reversion” is a term pro- 
perly descriptive of estate burdened with a wadset.2 “ Rental” is 
subject to deduction of expenses of management, as well as public 
and local burdens.* 

629. The reported cases in our Courts do not offer many ex- 
amples of decisions upon the construction of terms descriptive of 
corporeal moveables. The meaning of “furniture” has been fixed 
with tolerable certainty. It includes articles of domestic use, but 
not books nor wine, nor, of course, money or securities.2 A legacy 
to a lady, who was resident in the testator’s house, of a quantity of 
plate, with “the whole of the furniture in her own bedroom, and 
any other she may choose for furnishing her house,” was held to 
imply only a power of choosing liberally, but fairly, any other 
articles of furniture of similar extent and value with the furniture 
of her own bedroom.® A universal bequest to two legatees, includ- 
ing, among other articles, the testator’s wearing apparel, was held 
in Blair v. Blair’ to entitle either of the legatees to demand a 


specific conveyance of his share of the articles in question® 


1 Easson v. Thomson's Trs., 1879, 7 R. 
251; and see Grant's Tis. v. Ritchie's 
Lar., 1886, 138 R. 646. 

2 Breadalbane’s Trs.v. Pringle, 19 Jan. 
1854, 16 D. 359. 

3 Chisholm v. Chisholm-Batten, 9 Dec. 
1864, 8 Macph. 202. 

4 Bell’s Tr. v. Bell, 1886, 13 R. 1188. 

> Bell’s Pr. § 1885; M‘Nab v. Spittal, 
1797, M. 2303 ; Ker v. Young, 1745, M. 
2274; Rankeillor v. Ayton, 1709, M. 
5759 ; Cunninghame v. Livingstone, 1737, 
M. 12,660; 5 Br. Sup. 195. 

6 Reed vy. Lord Strathallan, 21 May 
1835, 13 Sh. 810; and see 12 Sh. 426. 
In several English cases, a legacy of so 
many articles, forming part of a stock of 
the same description, has been held to 
give the legatee a right of selection ; 
Jacques v. Chambers, 2 Coll. 485; 
Richards v. Richards, 9 Price, 226 ; 
Kennedy v. Kennedy, 10 Hare, 438. 

7 Blair v. Blair, 26 Feb. 1831, 9 Sh. 
514. 

8 The following summary of the Eng- 
lish decisions on the construction of terms 
descriptive of corporeal subjects is ab- 
ridged from Jarman on Wills, 5th ed. 
712, note. 

The words “ household goods,” or “ fur- 
niture,” will include pictures hung up, and 
plate and house linen (Amb. 605 ; 2 P. W. 


419; 5 Russ. 312), unless these words are 
used elsewhere in the will in contradistinc- 
tion (Pr. Ch. 251) ; tenant’s fixtures, un- 
less affixed to the freehold (10 Sim. 186 ; 
Mos. 112; 1 P. W. 94); and prize medals, 
coins, and trinkets, if framed and hung, or 
otherwise disposed for ornament (21 L.T. 
40; 5 Russ. 321); but not books (3 Atk. 
201; Amb. 605 ; Mos. 112); or wines or 
or other consumable articles (3 Ves. 311; 
3 P.W. 334) ; or goods belonging to the 
testator in the way of or used in carrying 
on trade (2 P.W. 302 ; 1 Ves. 97 ; Amb. 
611; 7D. M.& G. 55); or farming stock 
(3 Jo. & Lat. 727; 29 LJ. Ch. 875). 
But in Cornewall v. Cornewail, 12 Sim. 
303, Sir L. Shadwell held that books were 
articles of domestic ornament. Now, this 
being the ground on which pictures are 
included in the word “ furniture,” that 
word ought also to include books, but it 
does not; so that Sir L. Shadwell’s 
opinion is of doubtful authority. Of 
course books will be included in a bequest 
of furniture, if the testator’s intention s9 
to do can be collected from the will ; 
Ousley v. Anstruther, 10 Beav. 462; 
see also Cole v. Fitzgerald, 3 Russ. 301. 
And under the terms ‘‘ household furni- 
ture, implements of household, and ar- 
ticles of vertu,” telescopes have been held 
to pass,—2 De G. & Sm, 425 ; as toa bust, 
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SECTION III. 


OF PrecaTory WILLS or Trusts. (TESTAMENTARY INTEREST, 
WHETHER SUFFICIENTLY EXPRESSED.) 


630. Where a testator, instead of directly giving and bequeath- 
ing, or declaring the purposes of his will, makes use of expressions 
which either denote a wish to bequeath, or suggest a purpose in the 
form of a request or recommendation to trustees (termed a Precatory 
Trust), he is held to have sufficiently expressed a testamentary 
intention. A wish is in Jaw equivalent to a will, and is binding 
on the executors as an implied trust for the objects of the gift. It 
has been maintained in some cases that trusts expressed in the 
form of a request or precatory gift are only intended to be binding 
on the conscience of the executor, or that they imply a reference 
to his discretion. But this is so far from being the case, that the 
executor has no option, except perhaps in relation to the choice of 
the means for effectuating the intention where the language is 
general or the purpose indefinite.? 

631. In the case of Crichton v. Grierson,? it was observed by 
Lord Lyndhurst that the expression of a wish to benefit a particular 
description of persons was equivalent to a trust for the benefit of 
the persons designated. The same judge, upon a review of all 


queere, 1 Beav. 189. The words “house- in that place, 4 B. C. C. 537; but not 


hold furniture and other household effects,” 
it seems, extend to all that is in the 
house for use, consumption, or ornament ; 
and have been held to comprise pistols, 
apparatus for turning, models, pictures, 
organ, parrot, books, wines, and liquors, 
but not a pony or cow, or a fowling-piece, 
unless used for domestic defence, — Vole v. 
Fitzgerald, 1S. & St. 189 ; and, on appeal, 
3 Russ. 801, and note; Stone v. Parker, 
29 L.J. Ch. 874; norarticles exclusively 
of personal ornament, 2 Kay & J. 635. 
But the circumstance that the article has 
been sent away for repair or sale will not 
exclude it, 2 Jur. N.S. 514. As to the 
words ‘‘ live and dead stock,” see 3 Ves. 
311; 3 Mer. 190; 12 Beav. 357. Grow- 
ing crops, it seems, will pass under a be- 
quest of stock of a farm, 6 East, 604, 
note ; or stock upon a farm, 8 East, 339 ; 
but see 5 Russ. 12; and see 1 Roper on 
Leg., by White, 249. ‘* Moveables,” un- 
restrained, will take in all pure personalty, 
Mos. 296; and articles temporarily re- 
moved from a place will pass as articles 


articles permanently removed, 3 Mad. 
276; 21 Beav. 548; 1 Jur. N.S. 250; 
nor articles intended to be, but never yet, 
taken thither, 2 De G. & S. 425. Under 
a gift of ‘* plant and goodwill,” the house 
of business held at rack-rent was held to 
pass, Blake v. Shaw,—1 Johns. 732. 

1 Stair, 1, 12, 2; Bell’s Pr. § 1885, 5th 
ed. §$ 1871-2. See Dig. lib. 30, tit. 1, fr. 
115, 118, where the words cupio, opto, 
credo, desidero, uti des, are declared to be 
equivalent to exiyo, and to constitute a 
fidei commissum. 

2 Even as to the means, the executor 
has very little discretion where the pur- 
pose is of a charitable or guasi-charitable 
character, as the administration of the 
fund may be taken out of his hands by the 
Court at the suit of any person haying a 
legal interest to interfere. 

® Crichton v. Grierson, 25 July 1828, 8 
W.&S. 329. See Nasmyth v. Jaffray, 
1662, M. 5483, the earliest reported case 
of this description. 
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the Scottish decisions on the construction of wills expressed in 
popular language, came to the conclusion that the law of Scotland 
was more favourable than that of England to the constitution of 
precatory and implied bequests. The principle of interpretation 
established by the judgment of the House of Lords in the case 
under consideration, was acknowledged and applied in many sub- 
sequent cases in the Court of Session,? and it received the strongest 
confirmation in the judgment on the appeal in the leading case 
of The Magistrates of Dundee v. Morris.2 Thus, the expression of 
the testator’s “consent” that a legatee should receive a certain 
subject is held to be equivalent to a bequest of the subject, and a 
gift to a legatee “for the benefit of herself and her sister” was held 
to be a trust.* 

632. Again, it was laid down by Lord Brougham, in Muller v. 
Black’s . Trustees, that a recommendation to trustees to execute a 
conveyance of the residue of the trust-estate to themselves, and to 
apply the annual proceeds to certain charitable uses, was equivalent 
to a direction. And where words necessary to complete the sense 
of a trust purpose are wanting, they may be supplied by implica- 
tion from the context.6 A recommendation to execute a power is 
not equivalent to a direction, for this would be to change the nature 
of the provision. 

633. The doctrine of the constitution of bequests and trust pur- 
poses by implication has received a fuller development from the 
decisions of the Courts of Equity in England than from those pro- 
nounced in this country, in consequence of the greater number of 
cases which have been submitted to judicial determination. The 
following summary of the import of the cases is given by Mr 
Lewin :—“ If,” he says, “ the testator ‘ desire,’’ ‘ will,’ ‘ request,’ ® 
‘will and desire, 2° ‘wish and request,’ 44 ‘wish and desire,’ 2 


13W. &S8. 348. 

2 Dundas v. Dundas, 27 Jan. 1837, 15 
Sh. 427 ; Turnbull v. Doods, 29 Feb. 1844, 
6 D. 896 ; Alexander v. Gordon, 13 Dec. 
1849, 12 D. 345. 

3 Mags. of Dundee v. Morris, 19 D. 
918 ; 1 May 1858, 3 Macq. 134. 

4 Scott v. Sceales, 5 Feb. 1864, 2 
Macph. 613; Sp. Ca. Macpherson, Jan. 
16, 1894. 

5 Miller v. Black's Trs., 14 July 1887, 
2S. & M‘L. 866, affirming 14 Sh. 557. 

8 Mags. of Edin, v. Univ. of Edin., 20 
June 1831, 18 D. 1187; Carsewell v. 
Carsewell, 9 Feb. 1858, 20 D. 5163; Neil- 
son v. Stewart, 3 Feb. 1860, 22 D. 646; 
Mags. of Dundee v. Morris, supra. 

Harding v. Glyn, 1 Atk. 469 ; Mason, 
v. Limburg, cited in Vernon v. Vernon, 


Amb. 4; Trot v. Vernon, 8 Vin. 72; 
Pushman v. Filliter, 8 Ves. 7; Brest v. 
Ofley, 1 Ch. Rep. 246; Cary v. Cary, 
2 Sch. & Lef. 189 ; OCruwys v. Colman, 9 
Ves. 319; and see Shaw v. Lawless, 
L. & G. 154; S..C. 5 Cl. & Fin, 129; 
8. C., Ll. & G. temp. Plunkett, 559. 

8 Eales v. England, Pr. Ch. 200; 
Clowdsly v. Pelham, 1 Vern. 411. 

® Pierson v. Garnet, 2 B. C. CO. 88 ; 
affirmed id, 226; Lade v. Eade, 5 Mad. 
118; Moriarty v. Martin, 3 Ir. Ch. Rep. 
26; Bernard v. Minshall, 1 Johns. 276. 

0 Birch v. Wade, 8 V. & B. 198; 
Forbes v. Ball, 8 Mer. 487. 

1 Foley v. Parry, 5 Sim. 188; affirmed 
2s S383 

2 Liddard y. Liddard, 6 Jur. N.S. 
439, 
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b) e . . 
“entreat,’ ‘most heartily beseech, ‘order and direct,’ * ‘authorise cuaprer xvmt. 


and empower, # ‘recommend,’ ® ‘ hope,’ ® ‘do not doubt, 7 ‘be well 
assured,’® ‘confide, ® ‘have the fullest confidence,” ‘trust and 
confide, 4 ‘have full assurance and confident hope,’ ” ‘under the 
firm conviction, ® ‘well know, .or use such expressions as ‘ of 
course the legatee will give, % ‘in consideration the legatee has 
promised to give, 1° &c.,—in these and similar cases the intention 
of the testator is considered imperative, and the devisee or legatee 
is bound, and may be compelled, to give effect to the injunction. 
And though instances of this kind generally occur upon the con- 
struction of wills, the doctrine does not apply to wills exclusively, 
but has been extended to settlements inter vivos.!? 


634, A precatory direction to a disponee or legatee to dispose Whether pre- 


of the property in a particular way after the grantee’s death, is not 
binding as the expression of a testamentary intention or trust, un- 
less the right given to the grantee is limited to a liferent interest ; 8 
otherwise the request, in any view of its meaning, amounts to no 


more than a simple destination, which is defeasible at pleasure.’ 


1 Prevost v. Clarke, 2 Madd. 458; 8 Maccy v. Shurmer, 1 Atk. 889 ; Amb. 
Meredith v. Heneage, 1 Sim. 553, 555, 520, See Ray v. Adams, 3 M. & K. 287. 


per Chief Baron Wood ; and see Taylor 
v. George, 2 V. & B. 378. 

2 Meredith v. HMeneage, 1 Sim. 553. 

3 Cary v, Cary, 2 Sch. & Lef. 189; 
White v. Briggs, 2 Phill. 583. 

4 Broun vy. Higgs, 4 Ves. 708, 5 zd. 
495 ; affirmed 8 Ves, 561; and in H.L. 
18 Ves. 192. 

5 Tibbits v. Tibbits, Jac. 317 ; affirmed 
19 Ves. 656 ; Horwood v. West,18. & 8. 
387 ; Paul v. Compton, 8 Ves. 380, per 
Lord Eldon ; Malim v. Keighley, 2 Ves. 
jun. 333; 2. 529; Malim v. Barker, 3 
Ves. 150; Meredith vy. Heneage, 1 Sim. 
553, per Chief Baron Wood ; Kingston 
v. Lorton, 2 Hog. 166; Cholmondeley v. 
Cholmondeley, 14 Sim. 590 ; Hart v. Tribe 
18 Beay. 215 ; and see Meggison v. Moore, 
2 Ves. jun. 630; Sale v. Moore, 1 Sim, 
534; ex parte Payne, 2 Y. & C. 636; 
Randal v. Hearle, 1 Anst. 124; Lefroy 
v. Flood, 4 Ir. Ch. Rep. 1. As to 
Ounliffe v. Cunliffe (Amb. 686), see 
Pierson v. Garnet, 2B. C. C. 46; Malim 
v. Keighley, 2 Ves. jun. 532; Pushman 
v. Filliter, 3 Ves. 9. 

6 Harland v. Trigg, 1 B. C. C. 142; 
and see Paul vy. Compton, 8 Ves. 380. 

7 Parsons v. Baker, 18 Ves. 476; 
Taylor v. George, 2 V. & B. 378 ; Malone 
y. O'Connor, Ll. & G. temp. Plunkett, 
465 ; and ste Sale v. Moore, 1 Sim. 534. 


9 Griffiths v. Evans, 5 Beav. 241. 

10 See Wright v. Atkyns, 17 Ves. 255, 
19 Ves. 299, G. Coop. 111, T. & R. 148 ; 
Webb v. Wools, 2 Sim. N.S. 267 ; Palmer 
vy. Simmonds, 2 Drew, 225. 

11 Wood v. Cov, 1 Keen, 317; 2 My. 
& C. 684; Pilkington v. Boughey, 12 
Sim. 114. 

2 Macnab v. Whitbread, 17 Beavy. 299. 

13 Barnes v. Grant, 2 Jur. N.S. 1127. 

Mt Bardswell v. Bardswell, 9 Sim. 323 ; 
Nouwlan v. Nelligan, 1 B. ©. C. 489; 
Briggs v. Penny, 3 Mac. & Gord. 546, 
3 De G. & Sm. 525. 

19 Robinson v. Smith, 6 Mad. 194; but 
see Lechmere v. Lavie, 2M. & K. 197. 

16 Clifton v. Lombe, Amb. 519. 

W Liddard v. Liddard, supra. 

1 Barclay’s Exr. v. M‘Leod, 1880, 7 
ints CUE 

19 Murray v. Fleming, 1729, M. 4075 ; 
Ramsay v. Beveridge, 3 Mar. 1854, 16 D. 
764. It has been held that reeommenda- 
tions to consider certain persons (Sale v. 
Moore, 1 Sim, 534); to be kind to them 
(Buggins v. Yates, 9 Mod. 128); to re- 
member them (Bardswell v. Bardswell, 9 
Sim. 319); to do justice to them (Le 
Maistre v. Bannister, Pr. Ch. 200); or to 
make ample provision for them (Winch v. 
Brutton, 14 Sim. 379), and trusts of that 
nature, are void for uncertainty. 


catory direc- 
tion effectual as 
a substitution. 
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And it may be laid down upon English authority, which on this 
point is in harmony with the principles of our law,! that the 
Court will not rear up an implied trust for the purpose of carrying 
out a purpose of substitution. Waiving the consideration of ex- 
pressions of a mere intention to benefit descendants, it is held in 
England that even a positive recommendation to divide property 
among certain persons in specified proportions,” or to divide and 
dispose of what money or property the grantee might have saved 
from the yearly income thereby given to him,® or to leave the 
residuary estate in a certain way, is not binding on the legatee as 
a trust, if the power is expressly or impliedly given to him of dis- 
posing of the subject in his lifetime.® 

635. It has been observed that the question whether a testamen- 
tary purpose is to be interpreted as a trust or as a power is one of 
intention rather than of grammatical import. Where a direction 
to dispose is a mere adjunct to a bequest of the beneficial interest 
in a subject, the presumption is, as we have seen, for an absolute 
gift of the fee, or at all events of the usufructuary interest, coupled 
with a power of defeating the destination. But where the fee is 
vested in trustees for the use of the beneficiary, it would seem that 
any suggestions addressed to the trustees regarding its ultimate dis- 
posal are to be regarded as directions in the nature of a precatory 
trust, which they are not at liberty to disregard.’ For example, a 
power of altering the settlement may be exercised for the purpose 
of aiding the truster’s probable intention, but not for the purpose 
of defeating it. The beneficiary for whose benefit a power of 
appointment is granted may require the trustee to execute it.® 


1 Greig v. Johnston, 6 W. & 8. 426, 
per Lord Wynford ; Brown v. Coventry, 


reasons. See also Palmer v. Simmonds, 
2 Drew. 221. 


1792, M. 14,863 ; and cases cited in Bell’s 
Pr. § 1878, 5th ed. § 1881. 

2 White v. Briggs, 15 Sim. 33 ; 15 LJ. 
Ch, Ca. 182. Lord Lyndhurst observed 
that the word ‘‘recommend” had been 
repeatedly held to create a trust; but 
that construction frequently defeated the 
intention of the testator, and the Court 
was unwilling to extend the doctrine. 

> Cowman v. Harrison, 10 Hare, 234. 
‘*The right of a donee to spend the sub- 
ject-matter of the gift is inconsistent with 
the nature of a trust; and the Court there- 
fore collects in that case that there can 
be no intention to impose a trust.” —Per 
Turner, V.-C., p. 239. 

4 Eaton v. Watts, Law Rep. 4 Eq. Ca. 
151,—a bequest “of all my property to 
my husband, hoping he will leave it after 
his death to my son, if he is worthy of 
it,” with an explanation of the testator’s 


5 Knight v. Boughton, 11 Cl. & Fin. 
513; Huskisson v. Bridge, 4 De Gex & 
Sm. 245. But see contra, Malim v. 
Keighley, 2 Ves. jun. 529; Horwood vy. 
West, 18. & 8S. 387. 

8 See Malim v. Keighley, 2 Ves. jun. 
531; Meggison vy. Moore, 2 Ves. jun. 
632, per Lord Loughborough. 

7 See Watson v. Watson, 8 March 1854, 
16 D. 803, and Dennistoun v. Dalgleish, 
22 Nov. 1838, 1 D. 69, where directions 
to pay to certain parties in liferent, and 
to their children in fee, were interpreted 
as trusts to invest for their behoof. 

8 Douglas v. Douglas’ Trs., 30 June 
1859, 21 D. 1066. 

® Cowan v. Crawford, 20 Jan. 1837, 
15 Sh. 898; Campbell v. Campbell, 25 
Feb. 1809, F.C. See Mackay v. Ewing, 
10 July 1867, 5 Macph. 1004. 
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The Court, if a necessity arises, may define and even extend the cxaprer xvitt. 
powers of the trustees and may restrict the interest of the | 
appointee in cases where the trustees have exceeded their powers ;? 
but it does not appear that the Court has ever taken upon itself the 
execution of a power of appointment, or similar discretionary trust. 

636. The principle that an intention manifested by a disponer Trust may be 
is equivalent to a trust, may be further illustrated by reference to edie teat 
the case of a direction, in a deed of absolute conveyance, to apply teen reas 
the proceeds of realised heritable property in payment of legacies ;# given to an- 
or of a conveyance to a party in liferent giving a virtual fee, sub- ima aa 
ject to the condition that such fee shall be retained for the benefit 
of children of the marriage ;* to the case of dispositions of heritage 
charged with payment of debts and legacies,® or specific provisions.® 
In all such cases a trust for payment is raised by implication 
in the person of the disponee, as the condition upon which the 
grant is to take effect in his favour. So also, if a husband has 
bound himself by his marriage-contract to lay out and secure a sum 
of money as a provision to his wife, he is, on the principle of implied 
trust, responsible for its investment, and can only discharge himself 
of the trust by investing the sum on good heritable security.’ 


SECTION IV. 
Or WILLS WHICH ARE VOID FOR UNCERTAINTY. 


637. It results from the analysis of this and the preceding Meaning of 
chapter that the will of a testator who really has a testamentary eae dd n 
intention can hardly fail for want of adequate expression. We do eh el to 
not set aside a will because it is informal or inofficious. It is not 
necessary to the validity of a will that the testator’s scheme of dis- 

position should be just or rational, or even self-consistent. A will 

may do violence to the rules of logic, grammar, and arithmetic, it 


may even (according to the late Lord President) be wanting in 


1 Stewart v. Stewart, 26 Nov. 1813, 
F.C. ; Afuir v. Pollock, 9 Dec. 1851, 14 
ID, 152. 

2 Strathallan v. D, of Northumberland, 
20 May 1840, 2 D. 840; L. of Rothes v. 
Rothes, 21 Jan, 1823, 2 Sh. 135, N.E. 
125; EF. of Mar v. Lady Erskine, 3 Dec. 
1830, 9 Sh. 126. 

2 Fergus vy. Fergus, 7 Feb. 1833, 11 
Sh. 362. 

4 Ramsay v. Beveridge, 3 March 1854, 
16 D, 764 


5 Stair, 3, 5,17; Ersk. 3, 8,52; Bell’s 
Pr. § 1775 ; Robertson's Crs. y. Robertson, 
13 Dec. 1803, M. ‘‘ Competition,” App. 
No. 2; Wemyss v. Trail, 23 Nov. 1810, 
F.C. ; Ogilvie v. Dundas, 22 May 1826, 
2W.&S. 214; Sinelair v. Fraser, 1798, 
Hume, 176; Monerief’ v. Skene, 29 June 
1825, 1 W. &S. 672. 

6 Johnston v. Cochran, 18 Jan. 1829, 
7 Sh. 226. 

7 Lindsay v. Lothian, 1685, M. 2269 ; 
ITay v. Hay, 1710, M. 12,982 ; Ramsay 
v. Cowan, 11 July 1833, 11 Sh. 967. 
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CHAPTER XVIII. 


OF THE DESCRIPTION OF PERSONS AND THINGS 


some of the essentials of a “ proposition,” and yet it shall be the 
duty of a Court of construction to make sense of it. It is 
necessary, however, to consider the residual cases in which the 
testator has failed to express any intention at all; and the decisions 
in such cases deserve careful study, because it is these cases which 
fix the limits of the province of construction. 

638. It has been observed before, and is at all events self- 
evident, that a will to be effective must have a subject and an 
object, and must express with respect to these a definite testa- 
mentary intention. These essentials have been considered in the 
three preceding sections, and it will now be shown how a will 
may fail through the absence of one of these essentials. Taking 
the three requisites in a different order, it is affirmed— 

(1.) A mere signed list of persons or objects and sums of money 
does not constitute a will. 

This is the case of Colvin v. Hutchison,! which came before 
the writer as Lord Ordinary. A proof was allowed of facts and 
circumstances relevant to establish that the instrument libelled was 
a will; and it was found in the negative, on grounds independent 
of the facts proved. The instrument was remarkable in this 
respect, that while it was entitled “ Will of John Brennan,” it con- 
sisted of nothing more than a column of figures with proper or 
descriptive names written against those figures. The Lord Ordinary 
observed: “It is not required by our law that a testator should 
make out his will according to any prescribed plan, that he should 
make use of any prescribed words, or that he should appoint an 
executor to administer his estate. But he must declare his will in 
writing, and it is implied in this statement of the law that he must 
use significant words disposing of his estate. . . . There is no 
objection to putting the legacies in a.schedule, provided there are 
significant words of bequest capable of being applied to the schedule. 

I am unable to accept a mere schedule as an expression of 
testamentary intention on which a Court of administration may 
safely act. I think that the testator’s intention, if such exists, 
aust take the form of a proposition of some kind.” 2 

The judgment was affirmed in the First Division, but it is 
proper to notice that while the Court of review was unanimous, the 
Lord Ordinary’s ground of judgment was made the subject of 
somewhat elaborate criticism by two of the four judges who 
took part in the decision. The writer has carefully re-read the 
opinions delivered in the Inner House, and compared them with 
his own, for the purpose of ascertaining the true ground of judg- 
ment, but the difference indicated in the opinions appears to him 


1 Colvin v. Hutchison, 1885, 12 R. 947, WDA, joy, Ma. 
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to be merely verbal, so far as the actual case is concerned; and he 
does not see any reason for withdrawing or modifying any of the 
expressions used in the passage quoted, aun reference to an instru- 
ment consisting of names and figures, the relation of which to one 
another and to the supposed testator is unexplained. 

639. (2.) A will may be void for uncertainty where the estate or 
quantity of the interest to be taken by the beneficiary is indeter- 
minate, and the context shows that it was not intended that the 
beneficiary should be a universal or residuary legatee. 

This was the ground of the judgment of the House of Lords 
in Ewen v. Magistrates of Montrose Having regard to the criticism 
which was made on this decision by the same Court of Appeal, 
differently constituted, in the case of the Magistrates of Dundee v. 
Morris, it may be lawfully maintained that in the case of Hwen 
the principle that there can be no will without a subject of disposi- 
tion was not correctly applied. But as to the principle itself there 
can be no question, and its application to cases which occur in 
ordinary practice is not attended with any special difficulties. 

640. (3.) A will may be void for uncertainty where the objects 
are not designed? But as it is scarcely conceivable that a testator 
should frame a bequest which is blank in the name of the legatee, 
it is necessary to explain that the legitimate application, and, so 
far as the decisions show, the only known application of this rule, 
is to the case of bequests in favour of objects to be selected by a 
trustee whose death or declinature interrupts the execution of the 
trust. The cases bearing on this rule are stated and distinguished 
by the writer in the judgment delivered last year in the case of 
Robbie's Judicial Factor ;* and the following extract expresses his 
views on this subject:—The opinion treats first of bequests to 
charities to be selected, which was the case under consideration, 
and separately of selection amongst individual legatees. Under 
the first of these heads it was said, “ If I am right in defining this 
bequest as a bequest to charitable and religious purposes to be 
selected by the trust-disponees, it follows that the legacy fails by 
their death. The appointment of a trustee or heres fiduciarius, 
with a power of selection, was essential to the existence of the 


bequest, because in the absence of such a grant of a power of 


selection the legacy would fail for uncertainty. The power might 
have been given to persons in succession; or the first acceptor or 


1 Ewen v. Mags. of Montrose, Noy. 16, 4 Robbie's Jud. Factor v. Macrae, 1893, 
1830, 4 W. &S. 346. 20 R. 858. Two other cases bearing on 
2 38 Macq. 134, see p. 154. “uncertainty” are, Sp. Ca. Low's Lars., 
3 Sp. Ca. Sutherland’s Ts., 1893, 20 1873, 11 M, 744, and Edward’s T’rs, v, 
R. 925, residue given “to be disposed Edward, 1891, 18 R. 585. 
of as my trustees think proper.” 
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cuaprer xvi. body of accepting trustees might have been empowered to name 


Analysis of 
the cases in 
relation to 
individual 
legatees, 


successors in the trust. In such a case, the elected or assumed 
trustees derive their authority to select the objects of the charity 
from the testator, and in principle their position is not distinguish- 
able from that of the original trustees. But if we empower our 
factor to distribute the residue amongst charities, his authority 
comes from the Court, because it is quite certain that under this 
will no power of selecting objects of charity is given to a nominee 
of the Court of Session, or, indeed, to any one excepting the per- 
sons nominated by the testatrix herself. 

“There may be cases where a testator has provided for the 
delecation of a power of selecting objects, and where from super- 
vening circumstances the delegation cannot be carried out in the 
manner provided in the will. If it appears plainly that a testator 
did not mean to confine the selection of objects to persons nomi- 
nated by himself, but only to take measures for ensuring that the 
selection of objects of his charity should be entrusted to competent 
persons possessed of the necessary local knowledge, I do not say 
that it would not be within the powers of the Court to supply a 
vacancy in such a trust.” 

641. With reference to the case of private trusts, where, after 
the failure of the trustees originally appointed, the Court was asked 
to authorise assumed trustees or a judicial factor to exercise a dis- 
cretionary power to the effect of giving an increase of interest to a 
beneficiary, it was observed in the same case that this had only been 
done in cases where the testator had provided that the power might 
be exercised by assumed trustees not chosen ‘by himself. There 
are three cases; the first being the case of Ad/an.1 When this case 
first came before the Court, the application for a direction to the 
judicial factor to increase the annuity payable to the truster’s 
daughter was refused as incompetent. But on a second applica- 
tion, which was presented by the judicial factor himself with the 
consent of the other beneficiaries, the authority was granted,? the 
decision being rested on three considerations—jirst, that the 
testator had empowered his trustees to increase the annuity ; 
secondly, that all parties having an adverse interest consented; and 
thirdly, that there were accumulations of income which, in the 
opinion of the Lord President, might have been claimed by the 
truster’s daughter, as being the person entitled under the Thellus- 
son Act to the surplus accumulations. 

642. In the next case, that of Hull’s Trustees3 the truster 
bequeathed a share of residue to the children of her daughter, and 


1 Allan v. Mackay, 5 M. 1004, 8 Hill’s Trs. v. Thomson, 1874, 2 R. 
2 1869, 8 M. 139, 68, 
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empowered another daughter, her sole trustee, to apportion this 
fund. The trust-deed did not contain a power of assumption, and 
the decision was that the power of apportionment was personal to 
the original trustees, and could not be exercised by the acting 
trustees, who seem to have come into office under the provisions of 
the Trusts Act. Lord Moncreiff in his opinion draws this distine- 
tion. He says, “Where there is a manifest delectus persone and 
intention to entrust such a power as here to a particular per- 
son, the Court might hesitate to transfer the power to another. 

Where a discretionary power is conferred upon ordinary 
trustees, not implying delectus persone, the Court might more 
readily confer these powers on new trustees.” 4 

643. Lastly, there is the case of Simson,? where a trust was con- 
stituted in favour of trustees named, with powers of assumption in 
the usual form ; and, in relation to the gift of an annuity to one of 
the beneficiaries, it was provided that the trustees should have the 
power of advancing the whole or any part of the capital. It was 
held that this was a power given to trustees for the time being, 
and accordingly an application at the instance of a judicial factor 
for authority to make an advance of capital for the purchase of an 
annuity for life for the beneficiary was sustained, and the authority 
granted. The Lord President was careful to point out that the 
form of the trust was such as to exclude the supposition of 
delectus persone in relation to the original trustees. 

644. In the case from which this statement is taken, the claim 
of the judicial factor (for authority to divide a fund amongst 
charities) was refused, the bequest was held void because the 
legatees could not in the circumstances be ascertained, and the 
fund was declared to belong to the next of kin.’ 


19 R. 69° 3 Interlocutor, 20 R. 363, 
2 Simson Petr., 1883, 10 R, 540. 
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CHAPTER XIX. 


OF REPUGNANCY IN WILLS AND SETTLEMENTS. 


1. Or REPUGNANCY GENERALLY. 3. CORRECTION or AMBIGUITIES (“OR” 
2. OF SUPPLYING WORDS NECESSARY FOR ‘ AND,” “SURVIVORS” FOR 
TO COMPLETE THE SENSE. “ OTHERS,” &C.). 
SECTION I. 


Or REPUGNANCY GENERALLY. 


645. Doubt is sometimes cast upon the intention of a testator 
by reason of repugnancy or contradiction between the different 
clauses or expressions of his will, though each part, taken sepa- 
rately, expresses a definite and intelligible purpose. To the resolu- 
tion of such cases the ordinary rules of construction are evidently 
inadequate, and it is necessary to seek for some principle of in- 
terpretation which will authorise the adoption of the one, and the 
rejection of the other, of the inconsistent provisions. To avoid the 
necessity of sacrificing both provisions (which would be the con- 
sequence of treating the case as one of uncertainty), the rule has 
been admitted that where two provisions of a will are totally irre- 
concileable, so that they cannot possibly stand together, the last 
written, or that which is posterior in local position, shall be con- 
sidered as indicating a subsequent intention, and shall prevail, if 
there is nothing in the context or general scope of the instrument 
which leads to a different decision: “cum duo inter se pugnantia 
reperiuntur in testamento ultimum ratum est.”1 The rule is most 
appropriately applied to the resolution of cases of conflict between 
the different clauses of a will, because in such cases the position of 
the clauses in the instrument may with some reason be held to 
correspond with the order of development of the testator’s inten- 
tions in point of time. The rule, however, has also been applied 
to cases of inconsistency in relation to expressions occurring in the 
same clause.? 

646. Notwithstanding the general recognition of the doctrine 


general context Of repugnancy, the cases are rare in which it is found necessary to 


1 Morrall v. Sutton, 14 L.J. Ch. 266; 113, cited as authoritative in the case of 
1 Phill. 533, per Lord Wensleydale. Morrall v. Sutton, 14 L.J. Ch. 266, 278. 
2 Doe da. Leicester v. Biggs, 2 Taunt. 
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have recourse to this ultima ratio of decision. Indeed the sacrifice CHAPTER xrx. 
of a clause ought never to be resorted to until every attempt shall may be rejec- 
have been made by construction, and if necessary by transposition ce ree 
of words or clauses, to deduce a consistent scheme of disposition 10c4! Position. 
from the instrument. And where, of two contradictory provisions, 

one is consistent with the general scheme of the testator’s disposi- 

tions, and the other is at variance with it, that which is consistent 

with the will ought to prevail, though it should be first in the order 

of local position. “It is clear,” says Jarman, in a passage cited 

with approbation in a leading case,! “ that words and passages in a 

will which are irreconcileable with the general context may be 

rejected, whatever may be the local position which they happen to 

occupy ; for the rule which gives effect to the posterior of several 
inconsistent clauses must not be so applied as in any degree to 

clash or interfere with the doctrine which teaches us to look for 

the intention of a testator in the general tenor of the instrument, 

and to sacrifice to the scheme of disposition so disclosed any in- 
congruous words and phrases which may have found a place in it.” 

647. Of the rejection of words inconsistent with the context, Mustrations of 

we have a simple illustration in the English case of Smith v. Pybus, (hy forreons 
where an annuity was left to A. “ for life, and after the decease of 
A. to be divided equally between B. and C., to them and their 
heirs, or the survivor of them, in the order they are now mentioned.” 
Sir W. Grant, M.R., rejected the last words, because they had no 
sense or meaning; and he said the question was, whether words 
which had a plain meaning were to be rejected for the sake of 
words of which you do not see the meaning? So also, Lord Hard- 
wicke, in the case of Boon v. Cornforth,® decided to reject words 
which had been inserted in a sentence by interlineation, and which 
were therefore presumably the last written, because they were in- 
consistent with and repugnant to the whole dispositions in the will ; 
and his Lordship thought he had no alternative but that of reject- 
ing these words or the entire provision. 

648. A case of a similar description (but which may more pro- General rule 
perly be referred to the category of transposition of clauses) is re- nie 
ported in the Dictionary. R. M. disponed his heritable estate, fail- 
ing heirs of his body, “to and in favour of J. M. and G. M., his 
brother’s sons, and the heirs-inale to be procreated of their bodies, 
which failing, to 8.” He then gave the estate to the two nominatim 
institutes, jocntly, in unequal shares. The question was, which of 
the destinations regulated the succession of the share of one of 


11 Jarman on Wills, 5th ed. 444, 2 Smith v. Pybus, 9 Ves. 576. 
adopted by Coleridge, J., in Morrall v. 3 Boon v. Cornforth, 2 Ves. sen, 277. 
Sutton, 14 L.J. Ch. 273. 
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the institutes, who died without leaving heirs of his body. The 
decision of the Court was to the effect that S., the substitute, could 
not be served heir of provision to any part of the estate until the 
failure of the institutes and the heirs of the bodies of both, thereby 
introducing the right of accretion (which was implied in the sub- 
sequent joint disposition) into the antecedent destination." 

649. But where the discrepancy in the destinations does not 
amount to absolute repugnancy or contrariety of meaning, the two 
clauses have sometimes been reconciled by holding the one to be 
supplementary to the other; as, for example, where the dispositive 
clause gave the estate to J. S., and the executive clauses were in 
favour of J. S. and the heirs-male of his body, this was held to be 
an effectual nomination of the heirs-male of the body of J.S. as 
heirs of provision.2. For similar reasons a destination in a procura- 
tory of resignation to a person and his heii's-male was construed as 
supplementary to that of the dispositive clause, by which the estate 
was given to the same person and his heirs whatsoever.2 It may be 
observed that, in the last-mentioned destination, the words “ heirs 
whatsoever ” would have no legal operation except that of vesting 
the estate in the disponee; hence there was no positive con- 
trariety between the clauses, and the heirs-male would come in as 
substitutes under the procuratory, without displacing any other 
class of heirs.* 

650. In the construction of dispositions of heritable estate, the 
general rule is, moreover, liable to be controlled by the operation 
of another general and salutary rule of construction, which is, that 
in the case of a discrepancy involving contrariety of meaning 
between the dispositive and the executive clauses of the instru- 
ment, the dispositive clause is the ruling clause in relation to the 
destination. This rule, and the generality of its application, are 
exemplified in the case of Young’s Trustees v. Young.® Here the 
dispositive clause of a testamentary settlement contained a grant 
in favour of the testator himself and the child or children of his 
body, whom failing, to certain nominatim substitutes. The obliga- 
tion to infeft was expressed directly and exclusively in favour 
of the persons named, and on this ground it was maintained 


1 Sutherland v. Murray, 1734, M. 4 This observation applies also to the 
14,931. case of Maclauchlan v. Campbell, 1757, 
> Sutherland v. Sinclair, 1801, M. M. 2312, where the circumstances were 
“Tailzie,” App. No. 8. The question similar, and the decision was in favour of 
arose on the construction of the same the selected class of heirs. 
settlement as in the ease of Sutherland v. ® Young’s Trs. v. Young, 19 July 1867 
Murray, supra. 5 Macph. 1101. 
® Halliday v. Maxwell, 9 June 1802, 4 
Pat. 346. 
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that on the death of the testator without issue the persons named 
were entitled, without serving heirs of provision, to take infeftment 
as conditional institutes, in terms of the precept of sasine. But in 
respect that the dispositive clause conveyed the estate, in the first 
instance, to the testator himself, thus making him the institute, a 
title made up without service was held to be inhabile, and incapable 
of transmitting any right. The most characteristic illustrations of 
the rule are those in which the discrepancy between the clauses has 
relation to the terms of the destination. Thus, where estate was 
destined, by the dispositive clause, to spouses in conjunct fee and 
liferent, and to their son in fee, and in the precept of sasine war- 
rant was granted for infefting the spouses simply in liferent and 
their son in fee, and the instrument of sasine was in terms of this 
precept, the fee was held to be in the father. The disposition, as 
regarded the father, was held to be a conveyance without precept 
of sasine, and the sasine taken in favour of the son vested no right 
in him, because the act of disposition was in favour of the father. 
Again, where the dispositive clause of a settlement contained a 
destination in favour of W. P. and the hezrs-male of his body, and 
one of the executive clauses was in favour of W. P. and the hezrs 
of his body (which last destination would have carried the estate to 
heirs-general of the body), it was held that the dispositive clause 
overruled the other clause, and excluded the heirs-general of the 
body Olu W .<P 2 

651. A posterior clause or destination is not to be regarded as 
inconsistent with a prior destination merely by reason of the omission 
in it of some subsidiary right previously given to another person by 
way of restriction of the principal grant; because such subsidiary 
right, if it is not expressly revoked, is effectual under the clause in 
which it is constituted, and is held to qualify the subsequent pro- 
visions. The principle may be illustrated by the case of legacies 
given in separate codicils, and which fall to be construed as if they 
were parts of the same testamentary writing. In a case of this 
nature, where a testatrix bequeathed the liferent of a fund to a lady, 
and the fee to her children, and by a subsequently executed codicil 
bequeathed the same sum of money to the children directly, without 
mentioning their mother’s liferent, but without revoking the 
previous bequest, it was held that the liferent bequest was not 
revoked by implication, and that the subsequent legacy of the fund 
to the children must be taken by them subject to the burden of the 
liferent interest previously given to their mother.’ 


1 Shanks v..Kirk-Session of Ceres,1797, v. Grahame, 20 June 1816, F.C.; 14 
M. 4295. June 1825, 1 W. & 8. 353. 

2 Forrester v. Hutchison, 11 July 1826, 3 Horsbrugh vy. Horsbrugh, 1 March 
4 Sh, 824, N.E. 831; and see Grahame 1848, 10 D. 824, 2d point. 
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652. Even in the seemingly irreconcileable case of separate gifts 


Under separate of the same subject to different persons in fee, a construction hias 


gifts of the 
same subject 
the grantees 
take concur- 
rently. 


Special devise 
or disposition 
not controlled 
by general ; 
nor by words 
inaccurately 
describing it. 


been devised by which a testamentary operation is allowed to both 
provisions. In cases of this kind, the rule has been established, as 
explained by Lord Brougham in Sherrat v. Bentley, that the legatees 
shall take concurrently. “If,” said his Lordship! “in one part 
of a will an estate is given to A., and afterwards the testator gives 
the same estate to B., adding words of exclusion as ‘ not to A., the 
repugnance would be complete, and the rule would apply. But if 
the same thing be given, first to A., and then to B., unless it be 
some indivisible chattel, as in the case which Lord Hardwicke puts 
in Ulrich v. Litchfield? the two legatees may take together without 
any violence to the construction ; though, had the second 
gift been in a subsequent will, it would, I apprehend, work a re- 
vocation.” Another mode of reconciling gifts of the same subject 
to different persons is by treating the subsequent ft as a con- 
ditional institution in case of the failure of the antecedent gift ; and 
very slight evidence of intention would doubtless be sufficient to 
support so reasonable a construction.? 

653. Other subsidiary rules recognised in England (where this 
branch of the law has been more fully elaborated than with us) may 
be briefly noticed. It is held that a general devise shall not, even at 
the expense of rendering it inoperative, be held to control a specific 
devise in the same instrument. A testatrix devised her lands at H. 
to A., and by a subsequent clause gave to B. her copyhold estates at 
N. and L. and elsewhere. Her only other copyhold estate was that 
previously given to A. ; nevertheless, the disposition to A., although 
tirst in order, was held valid.4 Again, a devise in clear and tech- 
nical terms will not be controlled by expressions in a subsequent 


1 Sherrat v. Bentley, 2 My. & K. 165. 

22 Atk. 874. The propriety of the 
alleged exception in the case of an in- 
divisible chattel is questioned by the 
editor of Jarman on Wills, who remarks 
(5th ed. vol. i, 441) that, though it may 
seem absurd that a testator should give a 
horse or a watch to several persons con- 
currently, yet it is impossible to say that 
there may not be such an intention, and 
that the argument against it is merely 
one ab inconvenienti. 

3 See on this point (though in the 
events that actually occurred the clause 
was held to have the effect of a substitu- 
tion) M‘Ewan vy. Pattison, 27 March 1865, 
3 Macph. 779. 

4 Borrell v. Haigh, 2 Jur. 229; see 


also Greenwood y. Sutcliffe, 14 C.B. 226. 
In the case of Sir 7. Kirkpatrick v. 
Bedford, 1878, 6 R. (H.L.) 4, a testator 
directed his trustees to pay to Roger 
Kirkpatrick £2000, “and to each of his 
brothers the sum of £1000,” and _ be- 
queathed the residue of his estate to Sir 
Thomas Kirkpatrick and another legatee. 
Sir Thomas was the elder brother of 
Roger, and it was held by the House of 
Lords (reversing the decision of the Court 
of Session) that the gift of one-half of the 
residue to the former was neither incon- 
sistent with nor in derogation of the gift 
of £1000 to each of the brothers of 
Roger, and that Sir Thomas was entitled 
to his legacy in addition to his share of 
the residue. 
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part of the will, inaccurately referring to the devise in terms which, 
if they had been used in the devise itself, would have conferred a 
different estate or right,—the discrepancy in such cases being pre- 
sumed to arise from negligence in the transcription of the language 
of the preceding part of the will Nor is a bequest, or the revoca- 
tion of a bequest, liable to be controlled or set aside in respect of a 
reason assigned for it which is untrue in fact.2. But here a distinc- 
tion is taken between the recital of a cause of granting extrinsic to 
the scheme of the testator’s dispositions and the recital of a sup- 
posed antecedent bequest ; for, as is shown elsewhere, the recital of 
a supposed bequest, when constituting in the mind of the testator 
a condition of the disposition to which it is prefixed, is equivalent 
to a de presenti eift of the subject. 


SECTION II. 
OF SUPPLYING WORDS NECESSARY TO COMPLETE THE SENSE. 


654. Where it is apparent from the language of a will that the 
testator has not accurately or completely expressed his meaning by 
the words he has used, and it is also apparent what are the words 
that have been omitted, the necessary words may be supphed by 
construction in order to effectuate the intention as collected from 
the context. The supplying words to complete the sense of a testa- 
mentary provision is a task of great delicacy, and one which Courts 
are generally unwilling to undertake from an apprehension of the 
danger of overstepping the just limits of judicial construction. The 
cases in which resort is legitimately had to this artifice may be 
reduced to a few general heads, and it is not likely that the 
principle will be extended to cases of a different description. 

655. The most obvious application of this method of construc- 
tion is in the case of a palpable ellipsis in the phraseology, where 
the words necessary to complete the grammatical structure of the 
phrase are found in an antecedent or subsequent member of the 
sentence. Closely allied to this case, but distinguishable from it, 
is the case where a testator, having already provided for a certain 
contingency, proceeds to declare what he will do in the event of 
that contingency not occurring, but, in referring to the contingency, 
omits to notice some element in it. As, for example, where a legacy 


141 Jarman on Wills, 5th ed. 448, D. 1077, and see 13 D. 805; Speirs vy. 
citing Doe d. Hanson vy. Fyldes, Cowp. Graham, 18 Dec. 1829, 8 Sh. 268. 
833. 3 See authorities cited in Chapter XVI. 


2 Jarman, wt supra, and cases there (Interests arising by Implication). 
cited ; Grant v. Grant, 9 July 1846, 8 ; 
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is given to certain persons and their issue, payable at majority or 

marriage, and is then given over in case any of the legatees shall 
die before the period a payment. Here the context ‘shows that 
the destination-over is only to take effect in the event of the death 
of the legatee without leaving isswe.+ 

656. It is a more doubtful question whether the words “die 
without issue” in a destination-over admit of being construed in 
the sense of dying without leaving issue. In one case the words 
were in effect so construed ;? but more recently the Court has 
refused to supply the word leaving, and has held that a destination- 
over, contingent on the death of the institute without issue, is 
evacuated by the birth of a child, even though that child should 
not survive its parent.2 It may, however, be suggested that where 
the words “ without issue” and “ without leaving issue” are used 
indifferently in the same destination, and apparently in the same 
sense, the word leaving may legitimately be supplied, for the pur- 
pose of giving a consistent interpretation to all the different parts 
of the destination. 

657. Another and a more questionable application of the prin- 
ciple of filling up an ellipsis is found in the Morgan succession 
case, where, in a bequest for the purpose of founding an hospital 
or eleemosynary school, the word “ hospital” was deleted (appa- 
rently by mistake), and it was held that, as the bequest was 
insensible without the word, and as no other word had been sub- 
stituted for it, the word “hospital” might be restored for the 
purpose of completing the sense of the passage. In a subsequent 
case relating to the construction of an ordinary gift, this precedent 
was followed, the Morgan case being relied on as an authority 
for the restoration of obliterated words when necessary to make 
sense of the passage.® 

658. Ambiguity requiring the aid of remedial construction may 
result from the omission on the part of the testator to state in 
which of two given modes he intended his estate to be divided. 
In a case decided in the Lords,® resort was successfully had to 
the context for the discovery of the words necessary to complete 
the expression of the testator’s intention. The testator empowered 


1 Many instances of this lapsus in a 
destination will be found in the reported 
cases. The true construction is too 
obvious to have ever been made the sub- 
ject of discussion. 

* Dennistoun v, Dalgleish, 22 Nov. 
1838, 1 D. 69. 

3 Carleton v. Thomson, 3 Macph. 514 ; 
30 July 1867, 5 Macph. (H.L.) 151; see 
p- 155, per Lord Colonsay. 


4 Mags. of Dundee v. Morris, 1 May 
1858, 3 Macq. 134. See Adv.-Gen. v. 
Smith (2d point), 1 March 1852, 14 D. 
585. 

> Chapman v. Macbean’'s Trs., 10 Feb. 
1860, 22 D. 745. 

6 Brodie y. Brodie, 26 March 1817, 6 
Pat. 270, 


OF REPUGNANCY IN WILLS AND SETTLEMENTS. 


his trustees to divide the residue of his funds and personal estate 
among his spouse, his three sons, and his three youngest daughters 
(naming them), “the division to run thus, as nine to ten > thats to 
say, for every ten pounds that shall fall to the share of each of my 
sons, my spouse and three youngest daughters shall be nine.” The 
question was, whether for every ten pounds drawn by each son the 
wife and daughters were to draw nine pounds each, or only nine 
pounds among them as a class. The Court of Session adopted the 
latter, the House of Lords the former construction,—and upon 
what appears a satisfactory ground, namely, that the introductory 
part of the bequest announces a purpose to make a division amongst 
individuals, which is equivalent to a division per capita, and that 
what follows is only for the purpose of pointing out the propor- 
tions in which the objects of this individual division are to take, 
and ought to be interpreted in conformity with that purpose. 
Hence the bequest was construed as if it read, “the shares of my 
spouse and three youngest daughters shall be nine pounds cach. 

659. There is yet another class of cases in which the construc- 
tion may be aided by the insertion of additional words without 
subjecting the will to a conjectural or arbitrary interpretation. We 
refer to cases in which the testamentary provision is in an alterna- 
tive form, but one of the alternative cases is suppressed, the means 
of supplying it being furnished by the context. Thus, where a 
testator devised an estate A. to his sister “for life, or, if she should 
come into possession of an estate B.,” then over, it was held that, in 
order to render the sentence complete and sensible, the devise might 
be read as a gift to the sister for life ; and, after her death, or if she 
should come into possession of the other estate, then to the person 
substituted.2 Here the fact of the estate being given for life only 
clearly showed that the death of the tenant for life was the alterna- 
tive event, the omission of which was indicated by the position of 
the word “or.” Ona somewhat similar principle, it was held by 
Sir J. K. Bruce, V.-C., that a bequest to children, to be divided 
“on their attaining their respective age or ages of twenty-one 
years if sons, or if daughters on their marriage respectively,” 
might be read as if it had been “or, in the case of daughters 
marrying earlier, wpon marriage ;” so that the legacy should be 
payable at majority or marriage, whichever of these events should 
first happen.® 
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660. To this rule of construction the case of A£Gowan v. Jaf- Accumulative 


expressions 


fray * may be assimilated (though it may also be viewed as a case read disjunc- 


e tively. 
1 See the terms of the judgment, 6 Pat. 3 Lang v. Pugh, 1 Y. & C. C. C. 718. REN) 
281, and the observations of Lord Eldon 4 M‘Gowan v. Jaffray, 20 July 1842, 4 
at the preceding page of the report. D. 1546, 


2 Doe a. Leach v. Micklem, 6 East, 486. 
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of implication from a recital). A husband,- by his antenuptial 
contract, gave to his wife in liferent certain small portions of his 
heritable property, and also an annuity payable out of his general 
estate. He then assigned and disponed “his whole subjects, 
heritable and moveable, generally and particularly before described,” 
pertaining or that should pertain to him at his death, to the 
children of the marriage equally among them. There was no 
previous general description of heritable subjects, and no description 
of moveable subjects. The heir-at-law claimed the heritable estate, 
other than the subjects specially described, maintaining that the 
conveyance to the children of the marriage was limited to those 
subjects. It was clear, however, from the language of the clause 
of disposition, that the granter meant to make two dispositions,— 
a general one and a special one; and it was accordingly held that 
the words in italics ought to be read as a separate gift of the 
subjects particularly described, and not as a qualification of the 
antecedent disposition of the general heritable and moveable estate. 
This construction requires the insertion ‘of the word “ including” 
before the disposition of subjects “ generally and particularly before 
described.” ? 

661. In Clouston’s Trustees? a truster gave to each of three 
daughters (in the form of a direction to trustees) a one-fifth share 
of the residue of his estate, “the said shares to be at the absolute 
disposal of my said three daughters respectively.” By a codicil he 
revoked and altered the settlement “to this extent, that in place 
of the absolute power therein given (to his three daughters) I 
restrict that absolute power in each case to one-half of their 
respective shares of my heritable estate, and in respect of the other 
half, none of them shall have power to deal with it during their 
respective lifetimes, beyond the interest or revenue derived from 
it,’ &e. It appeared from the context of the codicil that the 
testator intended to deal exhaustively with the shares given to 
his daughters under the will, and as these shares included move- 
able as well as heritable estate, the necessary emendation of the 
codicil was supplied by implication. 

662. It must always be remembered that nothing can justify 
the insertion of words to fill up a blank in a will or settlement but 
the assurance that those words, and no others, are the words 


m We do not enter here on the con- 
sideration of a class of cases of which the 
case of Ker v. Innes (5 Pat. 320) isa 


in the text, but are instances of proper 
construction of technical language. Such 
cases must be sought for in other parts 


good example, where the words ‘“heirs- 
male” were construed ‘ heirs-male of the 
body.” Such are not properly cases of 
supplying words to clear up an obscurity 


of the work, under the special subjects to 
which they have relation, 

* Clouston’s Trs. v. Bulloch, 1889, 16 
R. 987. 
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which the testator inadvertently omitted. This assurance would 
seem to be attainable only (1) where the words proposed to be 
supplied are found in the immediate context, and in a connection 
which necessitates their repetition; or (2) where, as in some of 
the later entail cases, a word or syllable is awanting, and the 
reading suggested is the only one that will give a sensible meaning 
to the passage.' It is not enough that there is only one reasonable 
or usual mode of completing the passage, for the testator may have 
intended to make an unusual or unreasonable disposition.2 In the 
Hoddam entail case,’ a whole line was left out in the transcription 
of the irritant clause of the entail, evidently by a clerical error, the 
effect of which was that there was no subject to which the irritancy 
declared by the clause could be applied. The passage, if restored 
according to the correct style of such clauses, would have contained 
the words “debts, deeds, and acts,”— words which, if introduced 
into the deed in the proper connection, would have made a valid 
entail. But as there was no assurance that the granter knew how 
to make a valid entail, or intended to make one, and as in many 
similar cases deeds of entail had been declared ineffectual for no 
other reason than the omission or imperfect expression of what 
was here proposed to be supplied, it was justly held by the House 
of Lords, upon the advice of Lord Brougham, that the blank could 
not be filled up in the way proposed, and consequently that the 
entail was invalid. 

663. Allied to this subject is the question (involving in some 
cases the supplying of appropriate words of relation) whether con- 
ditions or other explanatory clauses are properly applicable to one 
only, or to a series of antecedent provisions. Of this question we 
have a simple example in the case of Erskine v. Williams,* where 


1 Norton v. Stirling, 14 D. 944; 22 
May 1855, 2 Macq. 205 ; Glassford’s 7'r. 
v. Glassford, 7 July 1864, 2 Macph. 
1317 ; Holmes and Campbell v. Cuning- 
hame, 13 Feb. 1851, 13 D. 689. 

2 Still less is it permitted to supply 
words in one provision for the sake of 
uniformity with provisions in favour of 
other persons similarly related to the 
testator, or similarly dealt with in his 
will in other particulars. The case under 
consideration must not be confounded 
with that of a hiatus in a settlement 
consequent on the physical destruction 
or wearing away of the paper on which 
the instrument is written. This is not a 
question of construction, but a question 
as to the tenor of what was actually 
written. In a recent case of this sort, 


the Court refused to allow the insertion 
of words to make a clause of absolute 
warrandice, because it could not be known 


whether the warrandice actually under- 


taken was absolute, or was from fact and 
deed only. But where words rendered 
illegible by abrasion occur in a clause of 
style not admitting of variation in mean- 
ing, we should imagine that there would 
not be the same difficulty in supplying 
the omission, and that the case would be 
held to be within the rule, omnia pre- 
sumuntur rite et solemniter acta, 

3 Sharpe v. Sharpe, 18 April 1835, 1S. 
& M‘L. 594. See this case cited, infra, 
Chapter XXVII., Section IT, 

4 Erskine v. Williams, 14 Dec. 1848, 
6 D. 226. 
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a settlor having undertaken by antenuptial contract to make cer- 
tain provisions for the younger children of the marriage in the 
event of his succeeding to the whole of certain estates, or to any 
part of his said estates of the yearly value of £3000 or upwards,— 
the question arose whether his representatives were bound to pay, 
seeing that the value of the whole estate was less than £3000 per 
annum. It was held that they were liable, because the proviso 
making the payment conditional on the succession being of a cer- 
tain value was, in strict construction, applicable only to the event 
of the granter succeeding to a part of the estate; and, as the con- 
text showed that he did not contemplate the possibility of the 
estates being worth less than £3000 in the aggregate, it was 
improbable that he should have intended the proviso to apply to 
that contingency. 

664, An explanatory provision, when introduced in the form of 
a parenthesis, or contained in a participial clause, is generally 
understood to apply to the immediately antecedent or subsequent 
member of the sentence. And conversely, the introductory words 
“ declaring,” “ providing,” and “always” (which are generally used 
in the sense of reswming the subject from its commencement), have 
the effect of making the proviso in which they occur qualify the 
whole series of provisions which precede or follow it. This con- 
struction is exemplified by the cases upon clauses in tailzied desti- 
nations intended to prevent the division of the estate. Thus, where 
an entailer disponed his estates to his son and the heirs-male of 
his body ; whom failing, the heirs-female of his body (the eldest 
always succeeding, to the exclusion of heirs-portioners, throughout 
the whole course of the succession); whoin failing, to other heirs, 
—the proviso was held, regard being had to its form and position 
in the sentence, to apply only to the antecedent branch of the desti- 
nation ; and heirs-female, designated in a subsequent branch of 
the destination, were found entitled to take concurrently as heirs- 
portivners.1 A clause excluding the succession of heirs-portioners, 
and declaring that the eldest heir-female shall succeed without 
division, if it is introduced at the close of the destination, is prima 
Jacie applicable to the whole series of substitutions, and will even 
regulate the succession of daughters who are not called as “ heirs- 
female,” but as nominatim substitutes.? 

665, Reserving for consideration in another chapter a class of 
cases in which the most refined criticism has been brought to bear 
upon the doctrine of the application of declaratory provisions to an 
antecedent series (we refer to the question of the application of the 


1 Mowat v. M‘Culloch, 6 Feb, 1828, 2 ? Swinton’s Tr. v. Swinton, 10 Jan. 
Sh. 186, N.E. 166. 1862, 24 D. 278. 
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fetters of an entail to the prohibitory clauses), we shall at present cuarrer XIX, 


confine the illustration of the doctrine to a special case, where an 
irritancy was held to be effectual by supplying words of relation, 
obvious though not expressed in the passage. It may be premised 
that, with the exception of this case, irritant clauses in the form 
“all which (or such) debts and deeds are hereby declared to be null,” 
have uniformly been held bad, on the principle that the relative 
expression “such debts and deeds” has for its antecedent the last 
member of the prohibitory clause, which, according to the customary 
style, is directed against debts and deeds whereby the estate 
may be adjudged or evicted! In the case of Hay v. Hay, how- 
ever, the words of the irritant clause were “ all which debts, facts, 
and deeds,” &c.; and the question of the validity of the clause 
depended on the construction to be given to the expression which 
facts. The word facts did not occur in any of the prohibitory 
clauses, so that, according to the strict grammatical construction 
of the words of the irritant clause as they stood, there was no 
antecedent to which the relative expression ‘ which facts” would 
apply. But the phrase being clearly elliptical, and it being clear 
what were the facts to which the irritancy was intended to be 
applied, the proper construction was given to the irritant clause 
by supplying the word “ prohibited” after “facts,” which was 
thus made to denote facts of the prohibited description, in accor- 
dance with the obvious intention. 


SECTION III. 


CORRECTION OF AMBIGUITIES (“OR” FOR “AND”; “SURVIVORS” 
FOR “OTHERS” ; NUMERICAL Errors, &C.). 


666. Under this title it is proposed to indicate briefly the nature ane of the 


su 
and operation of some of the more violent remedial measures which 


are occasionally applied to testamentary instruments, such as the 
transposition of words and members of a sentence, the correction of 
errors in dates, numbers, and nomenclature, and the inversion of 
the meaning of conjunctive and disjunctive particles. The autho- 
rities, for the most part, are discussed in other parts of the work, 
in connection with the special subjects to which they respectively 
belong; and the purpose of the present notice is to generalise the 
results obtained from the separate discussion of cases which are 
governed by common principles of construction. 

1 Baillie vy. Baillie (Mellerstain), 12 2 Hay v. Hay (Rannes), 20 Dec. 1842, 


D. 1220, and other cases cited in Chapter 5 D. 347. 
XXVII., Section II. 
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667. It has been laid down that where a clause or sentence, 
otherwise senseless or contradictory, can be rendered consistent 
with the context by being transposed, a Court of construction is 
warranted in making the transposition.1 To the general pro- 
position stated in these terms no objection can be taken; but the 
cases must be rare indeed in which a phrase, totally devoid of 
meaning in the connection in which it stands, can be rendered 
sensible, and consistent with the probable intention, by transposi- 
tion. Accordingly, it will be found that the cases to which Mr. 
Jarman refers, in illustration of this doctrine, are either simple 
cases of misnomer in which a double mistake has been committed 
(z.e., putting A. for B., and B. for A.), or cases where the trans- 
posed member of the sentence really had a meaning (it may be an 
unreasonable meaning) in the position in which it stood in the will, 
and where, therefore, the rule was not properly applicable.” 

668. A clause may, of course, be legitimately read into or con- 
strued as part of a prior or subsequent clause, in virtue of proper 
words of reference incorporating it with that clause; as in the case 
where a testator dispones his estates to A. and the heirs of his 
body, and in a subsequent part of the deed gives the estate over to 
B. in the event of A. dying without issue. Here the substitution 
is incorporated by reference with the primary disposition ; and the 
transposition unplied in reading the clauses in connection with 
each other is only an expansion of the meaning expressed by the 
words of the will as they stand. The kind of transposition with 
which we are at present concerned is one which is not required 
either by the grammatical construction, or by the effect of words 
of reference, but is simply a conjectural restoration of the text of 
the will, by transposing its words. This is obviously a very 
hazardous remedy, because the same words may, by a series of 
transpositions, be made to express a great variety of meanings, of 
which not more than one can possibly be the genuine meaning of 
the testator. In almost all cases of insensible provisions, whether 
in wills or deeds, the cause of the obscurity is either the accidental 
omission of material words, or the interpolation of words extraneous 
to the sense of the passage; and, in the last-mentioned case, it 
would appear that the safer course is to reject the extraneous ex- 
pression altogether, rather than to place it in a different part of 


* ] Jarman on Wills, 5th ed. 465, and simply to substitute a probable and 


authorities there cited. 

’ The case of Doe d. Alcovk, 1B. & 
Ald. 137, is, as pointed out by the learned 
author, a palpable instance of the mis- 
application of the rule, the effect, if not 
the motive of the transposition, being 


reasonable for an unreasonable but dis- 
tinctly expressed scheme of disposition ; 
see Jarman, ut supra. 

3 M‘Ewen v. Pattison, 27 March 1865, 
3 Macph. 779. See the Lord Justice- 
Clerk’s observations on this point, p. 795, 
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the sentence, where, indeed, it may have a meaning, but a meaning CHAPTER XIX. 

never contemplated by the testator. 7 
669. Errors in relation to dates, numbers, and nomenclature Correction of 

are of two kinds,—errors of transcription, proved to be such by the (vomit Gates 


numbers, and 
correct name or number being found in other parts of the deed ; nemenclature: 


: : 3 mistranscrip- 
and cases of misnomer or miscalculation on the part of the testator, tion or mis. 
The correction of errors of the former class involves no peculiar °°" 
principle of construction. Numerical errors, the result of misap- 
prehension or forgetfulness on the part of the testator (or assumed 
to be so, from the deed containing no evidence to the contrary), are 
in general only important when they relate to the quantity of the 
estate or interest disposed of, or to the number of a class of persons 
who are the objects of the disposition. Errors or ambiguities in 
the specification of the contents or value of an estate! do not 
affect the disposition, if the estate is given as a whole and is suffi- 
ciently identified. Where a testator gives a greater number of 
articles than he possesses, the construction is given by the prin- 
ciple of the legatwm ret alienw. Where the articles are scienter 
legate, the testator’s representatives are under an obligation to 
purchase them or to give an equivalent. The subject of errors and 
ambiguities in the specification of the number of persons of a class 
is treated in connection with destinations to children ;? and the 
question of the identification of the subject and objects of a gift 
when erroneously or insufficiently described, which (except in the 
case of proved errors of transcription) always depends on evidence 
extrinsic to the deed, is discussed in the preceding chapter. 

670. Another mode of restoration of a defective text remains to Changing 
be noticed, which consists in the substitution of one word for Words: cases 


where new 
another, or—which is the same in effect—the giving to a word a meaning sug- 


meaning different from its received meaning. We do not enter here pean a 
on the construction of words of flexible meaning, or on the rule so 
frequently applied, that if in one part of a deed the meaning of a 
word is clear, and in another part of the deed it is doubtful, the 
doubtful passage is to be interpreted according to the meaning in 
the passage that is not doubtful A large portion of this work 
is devoted to the exposition of the construction of terms descriptive 
of persons, as heir and institute, executors and next of kin, children 
and issue, daughter and heir-female ; or of things, as heritable and 
moveable, fee and liferent, estate, interest, and the lke. Here we 
are concerned only with the construction of words in a non-natural 
sense, either for the purpose of giving effect to intention deduced 


1 Erskine v. Williams, 14 Dec. 1843, 6 2 Chapter XXXVIII., Section I. 
D. 226; Dewar v. Kirk-Session of Torry- ® See the rule stated in Dick v. Drys- 
burn, 13 March 1864, 2 Macph. 910. dale, 14 Jan, 1812, F.C. (p. 465). 
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from the tenor of the instrument, or for the purpose of making 
sense of a phrase which, as it stands in the deed, is insensible. Of 
such a construction deduced from general intention we have an 
example in the case of Houston v. Nicolson,‘ where an estate being 
settled on Lady Houston, as institute, and certain heirs of tailzie 
and provision, it was declared “that the said Lady Houston, her 
heirs of tailzie, shall have power, each of them, to provide their 
respective husbands and wives in a competent liferent out of the 
foresaid estate,” and it was held that this power might be exercised 
by the institute. 

671. The principle according to which words may be changed 
for the purpose of giving a sensible meaning to the passage, and 
the limits of its application, may be deduced from a comparison of 
the cases of Eglinton v. Montgomerie? and Norton v. Stirling? In 
the Bourtreehill case, the objection to the deed of entail was, that 
the prohibition against alienation was directed against the act of 
selling, alienating, &c., “either redcemably or under reversion.” It 
was argued that the common form was “irredeemably or under 
reversion,’ and that the omission of the negative particle “ir” was a 
patent clerical error. But it was held in the Court of Session, and 
afterwards in the House of Lords, that there was no such incon- 
eruity or absurdity in the prohibition of redeemable sales as would 
entitle a Court to alter the language ; that a sensible meaning was 
attributable to the phrase, and that the construction proposed was 
not admissible for the purpose of converting the word “redeemably ” 
into “irredeemably.” In Norton v. Stirling, the objection was that 
the irritant clause, as engrossed in the Register of Tailzies contained 
the introductory words, “In case the said J. S. &c., shall fail to 
neglect or obey or perform the said conditions or provisions or any 
of them,” instead of “shall fail or neglect.” This error was held to 
be remediable by construction ; first, because there were words in 
the antecedent part of the sentence directed against contravention ; 
and secondly, and chiefly, because the expression “ fail to neglect ”: 
was insensible as it stood, and because there was only one way of 
correcting the mistake so as to make sense of the passage, namely, 
by substituting the word “or” in the place of “to.” The case 
was contrasted with that of Hoddam, as to which it was observed 
that there were twenty ways in which the blank in the sense 
of the deed might be filled up, and a Court could not undertake to 
fill up the blank in a way that would constitute a valid entail. 

1 Houston v. Nicolson, 1756, M. 2338, hill case), 7 D. 425, and 9 D. 1167; 8 
referred to and treated as authoritativein July 1847, 6 Bell, 136. 
the case of Erskine Petr., 2 Feb. 1850, 3 Norton v. Stirling, 14 D. 944; 22 
12 D. €49. May 1855, 2 Macq. 205. 


* Eglinton vy. Montgomerie (Bourtree- 4 Sharpe v. Sharpe, 1S. & M‘l, 549, 
5 2 Macy. 213-215. 
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672. But the most characteristic example of the restoration of 
a passage by substituting one word for another, is the changing of 
“or” into “and” in covtingent destinations, in cases where violence 
is done to the meaning by the negligent use of the disjunctive 
particle. The cases are of this nature: Where a disposition or be- 
quest is made contingent on the occurrence of either of two events 
(as in the case of provisions payable at majority or marriage) the 
grantee will necessarily acquire a vested interest if only one of the 
conditions is purified, e.g., if he attain the years of majority, though 
without being married. The proper alternative to the condition of 
such a destination is, that neither of these events should happen ; 
and accordingly, where there is to be an ulterior destination con- 
tingent on the failure of the first, the contingency must be expressed 
so as to negative both the specified events,—eg., in the case supposed, 
the destination-over would only take effect consistently with the 
primary destination, in the case of the institute dying without 
attaining majority, AND without being married. But by a confusion 
of thought, the language of the antecedent is sometimes echoed in 
the subsequent clause, and the testator is made to give over the 
fund in the event of the institute dying without attaining majority 
or being married, the effect of which (if literally construed) would 
be to deprive the institute of the vested interest previously given, 
and to make the gift contingent as long as he remains unmarried. 
In order to reconcile the several parts of the destination, the rule of 
construction was established at an early period in the history of this 
branch of the law, that, in such cases, the word “or” should be 
changed into “ and.” 

673. The case of The Earl of Home v. Bothwell, in which the 
principle was first recognised, is thus reported by Elchies:1 A 
bond of provision to a brother and two sisters was payable at their 
mother’s death, or their own majority or marriage, whichever of 
them should first happen, provided that if either of them died before 
marriage or majority, the one-half of their portion should accresce 
to the survivors. One of them long survived the age of twenty- 
one, but died before marriage, and therefore the Lord Ordinary 
found that the substitution still subsisted, because she died before 
one of these events, viz., marriage. ‘‘ But,” says the learned reporter, 
“we altered the interlocutor, and thought that the particle “or” 
was here meant conjunctivé, and that marriage alone would have put 
an end to the substitution, though she had not been major; and, 


1 Earl of Home vy. Bothwell, 1747, — cutorylimitation-over has been established 


Elch. ‘‘ Provisions to Heirs,” No.11;M. in England, and on the same ground. 
2989. The same construction of the word ‘The cases are fully discussed in 1 Jarman 
“or,” in the case of a contingent or exe- on Wills, 5th ed. 470. 
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for the same reason we found that her majority determined it, 
though she was not married.” 

674. The construction here recognised was not uniformly 
adhered to, and was only finally established by the judgment of the 
House of Lords in Grant v. Dyer} where the point was raised on 
the interpretation of a bequest to the testator’s son, payable on his 
arriving at the age of thirty-one, or being married, but declared to 
fall into the residue if he should die under thirty-one ov unmarried ; 
and it was held (reversing the judgment of the Court below) that 
the legatee took a vested interest on his attaining the specified age, 
though unmarried—the word “or” in the gift over being allowed 
to be read as if it were “and.” 

675. The case of Campbell of Jura? which is commonly cited 
as an authority for the conjunctive construction of the word “ or,” 
is not so easily brought within the rule which authorises the con- 
version of words to obviate obscurity or inconsistency in a testa- 
mentary provision. In this case it was provided by a contract of 
marriage “that, ifthe marriage dissolved within year and day after 
the solemnization thereof or without heirs procreate and existing 
of the same,’ then the tocher should return to A. C., the wife’s 
father. A son was born of the marriage, but he predeceased his 
mother, who died after the marriage had subsisted for two years. 
It was held, chiefly, as may be inferred, on the ground of the im- 
probability of the condition being intended to operate during the 
whole period of the marriage, irrespective of its duration, that the 
tocher did not return; the condition being read as if it were 
applicable to the contingency of the dissolution of the marriage 
within year and day, and without a child existing at the period of 
dissolution.® 


1 Grant v. Dyer, 1813, 2 Dow, 73. On 
the general construction of the word “or,” 
see the judges’ opinions in Lawson v. Stew- 
art, 4 Sh. 388, N.E. 390. The mistake of 
using the word “or” for ‘‘ and” in a des- 
tination-over, contingent on the failure of 
the institute without attaining majority, 
and without being married, occurs in many 
modern settlements, of which we have 
noted three instances among the reported 
cases ; but in none of them was there any 
notice taken of the peculiarity. The cases 
are Campbell v. Reid, 12 June 1840, 2 
D. 1084: Wright v. Ogilvie, 9 July 
1840, 2 D. 1357, see p. 13858 ; and Stew- 
art v. Stewart, 17 July 1851, 13 D. 1387. 
In the last of these cases, the destination- 
over was made contingent on the death 
of the truster’s children in minority or 


without children surviving them, words 
which would prevent the institutes from 
ever taking a vested interest, since it 
could not be known until their respective 
deaths whether any of them would be 
survived by his or her children. Such 
cases suggest to conveyancers the import- 
ance of attending closely to the meaning 
of words in that most difficult province of 
their art, the drafting of contingent des- 
tinations. 

2 Campbell v. Campbell, 1757, M. 2991. 

3 Compare this case with the earlier 
decisions in Baillie vy. Somerville, 1677, 
and Nicolson v. Oswald, 1712, M. 2987, 
where the strict, and, as we think in 
these cases, correct construction of the 
conjunction was allowed to prevail. This 
construction was followed in an unreported 
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676. The conjunctive construction of the word “or” has also cwaprer xix, 
been admitted, merely in respect of the general intention and pre- Examples of _ 
sumed object of the provision in many Aecidea cases in the English ee 
Courts, of which one example may be given—referring to Mr. “or.” 
Jarman’s work for a fuller exposition of the development of this 
branch of jurisprudence. This was the case of a devise to a person 
for life, subject to the condition that, if he should intermarry with 
any woman not having a competent fortune, or without the consent 
of trustees, the estate should not vest. The devisee married a 
woman with a competent fortune, but omitted to obtain the con- 
sent of the trustees, and it was held that the estate vested upon 
the performance of either part of the condition.! 

677. Allied to these cases is one in which the word “and” was Case where 

read disjunctively. Two brothers, pro indiviso proprietors of heri- eee 
table estate, executed a mutual trust-settlement. One of the disiunctively. 
brothers was married and had children, the other was unmarried. 
By one of the clauses of the mutual settlement, it was provided 
that in the event of other children being born to the first-mentioned 
truster, “ and in the event of (the second trustee) being married and 
leaving issue,” a different division of the estate should be made. 
The first truster had another child, the second truster died un- 
married. It was held that the child who was born after the date 
of the settlement was entitled to participate in the division of the 
estate, although, on a strict reading of the settlement, his right to 
participate was dependent on the double event of his birth and 
the marriage of his uncle, the second truster.? 

678. .As to the extension of the meaning of the word “survivor,” Cases where 

it is scarcely possible in the present state of the authorities to say was construed 
what is the law of Scotland on the subject. The case to be con- * incluting 
sidered is of this nature. A testator wishing to make a complete legatees. 
family provision begins by declaring that on the death of any of 
the objects his share shall fall to his children or issue, and then 
proceeds to say that in case of the death of any of the objects 
without issue, his share shall be divided amongst the survivors or 
their issue, meaning that it shall be divided amongst the survivors 
of the original objects, and the issue, if any, of those who may die 
before the distribution. Sometimes the direction is to divide the 
share amongst the survivors and the issue of predeceasing legatees. 
If literally interpreted, the words printed in italics in the first case 
exclude from participation the issue of an object whose death was 
antecedent to that of the one whose share is to be divided ; and, in 
case of Murray's Ears. v. Murray, 31 Court to be limited in intention to the 
Jan. 1868, where a destination-over, in period of minority. 


case of the legatee marrying without the 1 Long v. Dennis, 4 Bur. 2052. 
consent of curators, was held by the 2 Dunlop vy. M‘Crae, 1884, 11 R. 1104, 
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cHarrer x1x. the second case, the literal interpretation excludes the issue of an 


object whose death was subsequent. There have been two cases of 
the first type before the First Division of the Court, and in both 
cases the word “survivor” received its ordinary signification, it 
being recognised, however, that an extended meaning might be 
deduced from slight indications in the context.1. Then there are 
two Second Division cases in which the word “survivor” has 
received the extended meaning, simply because the Court was 
satisfied that the testator meant to provide completely for all the 
events.?_ Lastly, there is the case of Aberdein,® where the extended 
meaning was in any view the true meaning, because the gift over 
to charities was only to take effect in the case of the failure of all 
the objects or institutes without issue. It seems desirable that the 
question should again be considered, with the view of settling the 
law on this subject on definite lines. 


1 Forrest's Trs. v. Rae, 1884, 12 R. 248; Paterson’s Tvs. v. Brand, 9 Dec. 
889; Ward v. Lang, 1893, 20 R. 949; 1893, 315.L.R. 200. 
and see Hairstens’ Factor vy. Duncan, 3 Aberdein’s Trs. y. Aberdein, 1870, 8 
1891, 18 R. 1158. M. 750. 

* Ramsay’s Trs. v. Ramsay, 1876, 4 R. 
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679. The present chapter is confined to an exposition of the rules 
of law which determine the conditions under which extrinsic 
evidence is received in aid of the interpretation of testamentary 
instruments. It has been justly observed that the subject is only a 
branch of the general system of rules which have been established 
for the correct interpretation of wills, and that its application can 
only be properly understood when it is treated in subordination to 
the system of which it forms a part. The present work, how- 
ever, is to a large extent devoted to an exposition of the principles 
of construction in their application to principles of testamentary 
succession ; and it will not be necessary to interrupt the course of 
the present discussion by the consideration of questions pertaining 
to the general doctrine or principles of construction.” 

680. The admissibility of extrinsic evidence in aid of the inter- 
pretation of wills depends (as is implied in the statement of the 
question) upon the special purpose for which it is proposed to be 
adduced. ‘he cases in which such evidence is competent and ad- 
missible may be thus classified : (1) For the purpose of enabling the 
Court to Read the Will; (2) For the purpose of Identifying the 


1 Wigram on the Admissibility of Ex- 
trinsic Evidence, 4th ed. p. 9. 

2 Tt has also been considered expedient 
not to embarrass the discussion with 
illustrations drawn from the law of inter- 
pretation of contracts, as to which the 
question of the reception of extrinsic 


evidence is liable to be affected by a 
variety of elements (¢.7., usage, onerosity, 
rei interventus) which do not enter into 
the consideration of the questions in rela- 
tion to wills. On the subject of contracts, 
reference is made to Dickson on Evi- 
dence, 2d ed. pp. 140-170. 
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carrer xx. persons and things named in the Will, and especially those which 
- are the Subjects or the Objects of the disposition ; (3) For the pur- 
pose of giving a Special Meaning to the words of the Will, in cases 
where these words (if taken in their strict and primary sense) are 
insensible with reference to extrinsic circumstances; (4) For the 
purpose of proving the Testator’s Knowledge of material facts, 
where, by any rule of law, such knowledge is a legitimate element 
of construction; (5) For the purpose of supporting a bequest in 
contradiction to the presumption against Double Provisions ; and (6) 
For the purpose of proving the Particular Intention, where the will 
contains words of description which are applicable indifferently to 
more than one person or thing ;! (7) To these a seventh head may 


1 For convenience of reference, we here 
transcribe the Seven Propositions of Sir 
James Wigram, V.-C., upon which the 
theory of exposition of that eminent 
author is founded. The work, it need 
scarcely be added, has attained a very 
high degree of authority, and its conclu- 
sions have in the main been accepted by 
the legal profession. The propositions 
are as follows :— 

“1, A testator is always presumed to 
use the words in which he expresses him- 
self according to their strict and primary 
acceptation, unless from the context of 
the will it appears that he has used them 
in a different sense ; in which case, the 
sense in which he thus appears to have 
used them will be the sense in which they 
are to be construed. 

“2. Where there is nothing in the con- 
text of a will from which it is apparent 
that a testator has used the words in 
which he has expressed himself in any 
other than their strict and primary sense, 
and where his words so interpreted are 
sensible with reference to extrinsic circum- 
stances, it is an inflexible rule of construc- 
tion, that the words of the will shall be 
interpreted in their strict and primary 
sense, and in no other, although they may 
be capable of some popular or secondary 
interpretation, and although the most 
conclusive evidence of intention to use 
them in such popular or secondary sense 
be tendered. 

“*3. Where there is nothing in the con- 
text of a will from which it is apparent 
that a testator has used the words in 
which he has expressed himself in any 
other than their strict and primary sense, 


but his words, so interpreted, are insen- 
sible with reference to extrinsic circuin- 
stances, a Court of law may look into 
the extrinsic circumstances of the case, 
to see whether the meaning of the words 
be sensible in any popular or secondary 
sense, of which, with reference to these 
circumstances, they are capable. 

‘4, Where the characters in which a 
will is written are difficult to be deci- 
phered, or the language of the will is not 
understood by the Court, the evidence of 
persons skilled in deciphering writing, or 
who understand the language in which 
the will is written, is admissible to de- 
clare what the characters are, or to 
inform the Court of the proper meaning 
of the words. 

“5, For the purpose of determining 
the object of a testator’s bounty, or the 
subject of disposition, or the quantity of 
interest intended to be given by his will, 
a Court may inquire into every material 
fact relating to the person who claims to 
be interested under the will, and to the 
property which is claimed as the subjects 
of disposition, and to the circuinstances 
of the testator, and of his family and 
affairs, for the purpose of enabling the 
Court to identify the person or thing in- 
tended by the testator, or to determine 
the quantity of interest he has given by 
his will. 

‘* The same (it is conceived) is true of 
every other disputed point, respecting 
which it can be shown that a knowledge 
of extrinsic facts can in any way be made 
ancillary to the right interpretation of a 
testator’s words. 

“6. Where the words of a will, aided 
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oo 


be added,—Evidence to prove completed intention, in other words, cwaprer xx. 
for the purpose of establishing that the document propounded is 


in fact the testator’s last will, or a part of it. 


Such evidence, 


according to the practice of the Courts of Scotland, may be taken 
in an action or suit brought for the purpose of interpreting the 
will, in which, of course, it precedes all other inquiries. 


SECTION I. 


EVIDENCE FOR THE PURPOSE OF ENABLING THE COURT TO READ 
THE WILL. 


681. For this purpose the Court may require—(1) a correct (1) Transcrip- 
transcript of the will into legible characters; (2) a translation of 
it; (3) an explanation of terms of art used in it ; and (4) an expo- 
sition of any rules of foreign law affecting its interpretation. 
Information of this description is evidence of the contents of the 


will. 


682. (1.) Transcription of the will may either be of the whole, 
as where it is written in a foreign character, or of particular words 


which are either illegible, or erased, or written in cypher. 


Evi- 


dence of what the characters are or were, or of what they denote, 


will be admitted according to circumstances. 
tration applicable to each of the cases. 


We select an illus- 
In Goblet v. Beechey, 


the testator, who was a sculptor, bequeathed to the plaintiff “all 
the marble in the yard, the tools in the shop, bunkers, mod. tools 
for carving,” &c. ; and the question was, whether the syllable mod. 


by evidence of the material facts of the 
case, are insufficient to determine the 
testator’s meaning, no evidence will be 
admissible to prove what the testator in- 
tended; and the will (except in certain 
special cases,—see Proposition 7) will be 
void for uncertainty. 

“7, Notwithstanding the rule of law, 
which makes a will void for uncertainty 
where the words, aided by evidence of 
the material facts of the case, are insuffi- 
cient to determine the testator’s meaning, 
Courts of law, in certain special cases, 
admit extrinsic evidence of intention to 
make certain the person or thing intended, 
where the description in the will is in- 
sufficient for the purpose. 

“These cases may be thus defined ; 
where the object of a testator’s bounty, 
or the subject of disposition (7.¢., the 
person or thing intended), is described in 


terms which are applicable indifferently 
to more than one person or thing, evi- 
dence is admissible to prove which of the 
persons or things so described was in- 
tended by the testator.” 

The first proposition is a rule of con- 
struction introductory to the subject, but 
not necessarily belonging to it. The 
second and third are correlative proposi- 
tions, and are comprehended in our third 
subdivision. The fourth proposition cor- 
responds to oar first, and the jifth to our 
second subdivision. The sixth and seventh 
propositions, again, are correlative, and 
correspond to our sixth subdivision. Our 
fourth and fifth subdivisions are not the 
subject of separate discussion in the work 
of Sir James Wigram. 

1 Goblet v. Beechey, 3 Sim. 24; Wig- 
ram, App. 187, 189. 
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(which was at the end of a line, and apparently part of an un- 
~ finished word) denoted models, which were works of art of consider- 
able value, or was to be read in conjunction with the next word, 
as “ modelling tools.” In the original codicil, the letters mod. were 
followed by a Bee mark, which was alleged by the one party to 
be the letter “s,” and by the other to be a hyphen, or the letter 
uk eth he Leach, V.-C., remitted to the Master to inquire 
what the testator intended by the word in question, with power to 
call to his assistance persons skilled in the art of writing, and also 
persons who had a competent knowledge of tools and articles used 
in statuary! In Glassford’s Trustecs v. Glassford,? it was objected 
to a deed of entail that the last two letters of the word dispone, in 
the prohibitory clause, were written on an erasure, without their 
being noticed in the testing clause. The Lord Ordinary remitted 
to a skilled engraver, who reported that the letter “n” was 
written on an erased surface, and that through this letter “n” an 
“s” which previously filled the space, might be easily traced, 
thereby establishing the fact that the word originally written was 
the word “ dispose.” 

683. Of the admission of evidence for the purpose of reading 
expressions written in cypher we have an example in the case of 
Kell v. Charmer? A will contained the following bequest :—“ I 
give and bequeath to my son William the sum of 7. x #; to my 
son Robert tiie sum of 0. x. x.” The numerical symbols were written 
in pencil in the original will, but were included in the probate. 
It appeared that the testator had carried on the business of a 


jeweller, and had in the course of his business used certain marks 


or symbols to denote prices, &e. Sir John Romilly, M.R., admitted 
extrinsic evidence to prove that, according to the system of nota- 
tion used by the testator, the letters 7. ~. x. and o. x x. represented 
the sums of £100 and £200. 

684. (2.) A will expressed in a foreign language is read by the 
Court through the medium of a proved translation. In Scotland, the 
Commissary or Sheriff confirms either the original will, or an official 
copy issuing from a court in which it has previously been proved ; 
and, in either case, the will, if expressed in a foreign language, 
must be accompanied by a translation into English. The practice 
of the English Court of Probate differs from ours in regard to 
translations. Probate is not granted of an original will in a foreign 
language, but of a translation only. Where probate is sought of an 

inglish will, previously proved in a foreign jurisdiction (through 


1 Wigram, App. 196. 3 Kell v. Charmer, 23 Beav. 195. 
* Glassford’s Trs. v. Glassford, 7 July 
1864, 2 Macph. 1317. 
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the medium of a translation), two courses are open. Where the cuarrer xx. 
Court is asked to grant an ancillary administration on the footing 
that the will has been recognised as valid by the foreign court, a 
re-translation of the translation so recognised must be produced ; 
but where probate is sought of the document, not as having been 
recognised by the foreign court, but as being valid by the law of 
the foreign country, it proceeds upon a certified copy of the original 
will. 
685. A translation of a will, even when issuing from a Court Translation 

of Probate, is not binding on a Court of construction, if the aceu- Suis from 
racy of the translation is impugned by a party? 


And where con- bate: whether 
flicting evidence is laid before a Court as to the meaning of an Goart tees 
expression in a foreign will, the Court must determine the meaning Sct" 

for itself, by examining the reasons assigned by the witnesses, as 

in any other case of conflicting evidence upon matter of opinion. 

In such a case, if the judge is conversant with the foreign language, 

his knowledge of its construction will of course enable him the 

better to appreciate the reasons assigned for the different readings, 


or he may obtain from books or private sources the information 


necessary to enable him to weigh the conflicting opinions.* 
686. (3.) The reception of evidence in explanation of the meau- 
ing of terms of art is matter of daily practice in actions upon con- 


tracts. 
in a will.4 


It is of course equally admissible where such terms occur 
And, in a question as to the meaning of an ancient 


deed, the Court will look at other deeds of the period in order to 


explicate its phraseology.° 


687. (4.) Reference is made to the introductory chapter on In- 


1 In the goods of Deshais, and in the 
goods of The Countess de Viyny, 34 LJ. 
Ley (se 

2 See the case of “Enohin v. Wylie, 
infra. In a question of the construction 
of a law expressed in a foreign language, 
the Judicial Committee of the Privy 
Council proceed as far as possible on their 
own knowledge of the language, under 
reference to dictionaries or works of 
authority. See, for example, Sérendat v. 
Saisse, Law Rep., 1 P. C. Ap. 152, and 
Adv.-Gen. v. Bruneau, id. p. 169, on 
appeal from the Mauritius. 

3 Thus, in the course of the argument 
on the construction of a phrase in a will 
in the Russian language, the question 
being whether two substantives were both 
governed by the preposition “in,” the 
Lords Justices in Chancery inquired of 
a gentleman in court conversant with the 


language whether there was a word in 
the original corresponding to “in,” and 
whether the two nouns were both in the 
same case, and both governed by the 
preposition. Upon the information thus 
obtained, their Lordships expressed them- 
selves as being satisfied that the passage 
had been correctly translated ; Enohin y. 
Wylie, 29 L.J. Ch. 344, 346, 

4 Goblet v. Beechey, 3 Sim. 24, where 
evidence was taken as to the meaning of 
the terms “bunkers ” and “ models,” part 
of the apparatus of a sculptor’s establish- 
ment. 

5 Ker v. Innes, per Lord Eldon, 5 Pat. 
425, where his Lordship observed that he 
looked at a deed (being one of those re- 
ferred to in the argument) not as being 
connected with the history of the case, 
but to see what was the Scottish law lan- 
guage of the period. 
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the meaning of 
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ternational Law for a statement of the conditions under which 
resort may be had to foreign law in the interpretation of a will, 
and of the effect to which evidence of the foreign Jaw is received 
by the Court of construction! For the present purpose it is suffi- 
cient to state that, according to the latest and most authoritative 
dicta, the function of construing the will is always to be exercised 
by the Court, not delegated to counsel; and the opinions of counsel 
learned in the law of the foreign country are only received for the 
purpose of informing the Court of the rules of law applicable to the 
construction of the testamentary iustrument, and to enable the 
Court to put a proper construction upon the instrument.? 

688. The duty of a Court of construction in relation to the in- 
terpretation of a foreign instrument is thus summarised in the 
leading opinion in the case of Di Sora v. Phillips: ? “Where a 
written contract is made in a foreign country, and in a foreign 
language, the Court, in order to interpret it, must first obtain a 
translation of the instrument; secondly, an explanation of the 
terms of art (if it contains any); thirdly, evidence of any foreign 
law applicable tc the case; and fourthly, evidence of any peculiar 
rules of construction, if any such rules exist, of the foreign law. 
With this assistance the Court must interpret the contract itself 
on ordinary principles of construction.” 


SECTION II. 


EVIDENCE FOR TIIE PURPOSE OF IDENTIFYING THE PERSONS 
AND THINGS NAMED IN THE WILL.* 


689. This kind of evidence is most usually resorted to for the 
purpose of ascertaining the particular persons who are interested 
under the will, and the particular things which are the subjects of 
disposition. The rule which admits such evidence is, however, not 
confined to the case of the identification of the subjects and objects 
of the grant ; and it is clear that where a person or thing is even 


1 Supra, Chapter II., Section VIII. opinion of the judges constituting the 
* Campbell’s Exrn. v. Clinton’s Trs., 22 Court of appeal in the latter case. 
June 1866, 4 Macph. 858. This was the 310 H.L. Ca. 633, per Lord Oran- 
method of construction followed by the worth. And see the more elaborate 
House of Lords in two English cases of opinion of Lord Chelmsford in support 
great importance, Lnohin v. Wylie, 10 of this view, pp. 686-642. 
H.L. Ca. p. 1, 31 LJ. Ch. 402, and Zhe * For the cases subsequent to 1868 
Duchess Di Sora v. Phillips, 10 H.L. Ca. falling under this section, reference is 
624, 33 L.J. Ch. 129. Any doubt which made to Chapter XVIIL., Sections T. and 
may have been entertained as to the pro- _II., on the interpretation of words de- 
vince of a Court of construction in such  scriptive of the objects and subject of a 
guestions must yield to the unanimous will or bequest, 
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incidentally referred to in a will, it must be competent to inquire 
whether there be in rerwm naturd a person or thing answering to 
the description, and to admit evidence of such surrounding cireum- 
stances as are necessary to make the allusion in the will intelligible. 
But as a bequest is certain where the subject given and the person 
to whom it is given are ascertained, every question of identifica- 
tion may, for practical purposes, be treated as having relation either 
to the subject or to the object of the disposition. 

690. A person or thing is evidently only then correctly and 
sufficiently designed when the words of the will (without any 
knowledge on the part of the reader of the person or circumstances 
of the testator) are sufficient to distinguish such person or thing 
from all others ; as in the case of a legacy to the clergyman of a 
certain parish when there is only one such parish, or of a disposi- 
tion of a house in a certain town, described by the street and number 
of the street, or by reference toa map. Such designations obviously 
do not give rise to questions of identification, A designation may, 
however, be so defective as not to indicate any particular person or 
thing to one who is ignorant of the circumstances of the testator and 
his family, but may be rendered definite and certain by evidence of 
those circumstances ; in which case the maxim applies, id certwm 
habetur, quoad certum reddi potest. Or, again, a designation may 
be so inaccurate as, prima facie, to indicate a different person or 
thing from the one intended, and yet the true meaning may be 
rendered certain by evidence connecting the testator with the 
subject of the designation. 

691. These observation are applicable to general and collective 
words of designation as well as to individual names. Words 
descriptive of classes of persons, or even of relationship, have 
different meanings assigned to them in different countries. A legacy 
‘by a Scotsman to establish an “hospital” was ‘sustained as a 
trust for founding an educational institution ;1 the same term used 
in the will of an Englishman would be understood to apply to an 
establishment for the cure of diseases. A bequest in favour of 
“godly persons,” and “godly preachers of Christ’s holy gospel,” 
receives an interpretation in conformity with the religious per- 
suasion of the testator.2. So also in the case of estate-—the word 


1 Mags. of Dundee v. Morris, 1 May 
1858, 3 Macq. 134. 

2 Shore v. Wilson (Lady Heuwley’s 
Trust), 9 Clark & Fin. 355. On this 
principle, also, where any dispute arises 
as to the proper administration of a trust 
for purposes of a benevolent or religious 
character, the Court will inquire into the 


religious tenets of the society with which 
the trust is connected, and will, if neces- 
sary, declare what the doctrines of the 
society are, and whether they have been 
adhered to; Davidson vy. Aikman, 16 
Nov. 1803, M. 14,592 (interlocutor) ; 
and cases cited infra, Chapter LIII, 
Section II. 
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(CHAPTER Xx,“ stock” will receive a different interpretation according as the 


Identification 
of the person 


or object of the 


testator is a merchant, a farmer, or a fund-holder ; “ books,” according 
as he is an author, a publisher, or a collector ; “ jewel clothes,” &c., 
according as he is a wearer or a vendor of the articles. Accordingly 
it has become an established rule of interpretation that, for the 
purposes of identification, the Court may inquire into every material 
fact relating to the person who claims to be interested under the 
will, to the property which is claimed as the subject of disposition, 
and to the circumstances of the testator and his family and affairs," 
The kind of evidence upon which a Court of construction will 
proceed is best illustrated by the cases which have occurred in 
practice. 

692. (1.) Confining our attention in the first place to the identi- 
fication of the persons or subjects of the disposition, we begin with 


grant: effect of the simplest case, the identification of an individual grantee. 


misnomer or 


misdescription. Where the name is correctly given, but the designation is deren 


the identity of the claimant with the person denned in the will 
usually admits of being established by circumstances connecting 
the claimant with the testator. Errors of spelling, the omission of 
one of the legatee’s Christian names, &c. are disregarded,? and more 
material errors of nomenclature are removed by evidence of circum- 
stances accounting for the mistake.’ The principle is illustrated 
by a case where a legacy bequeathed to “ Janet Keiller or William- 
son, confectioner in Dundee,’ was claimed by Agnes Keiller, 
widow of Wedderspoon, who had been a confectioner in Dundee. 
This person had a sister, Janet Keiller, married to a seaman named 
Whitton, residing in Broughty-Ferry, near Dundee, and the trustees 
of the settlement brought an action for determining which of them 
had right to the legacy. Janet Keiller did not claim. Agnes 
Keiller or Wedderspoon founded her claim on the circumstance 
that in five previously executed wills, with eight codicils (which 
were all holograph), found in the truster’s repositories, she was 
named Keiller, and designed confectioner in Dundee, being de- 
scribed in one as “Janet Keiller, confectioner in Dundee;” in 
another as “ Keiller, spouse to Wedderspoon, confectioner in 
Dundee ;” while, in a third, a legacy was left to “Helen Smith, 
whom Mrs Wedderspoon takes the charge of,” and it was proved 
that the claimant had been in the habit of corresponding with the 


' Wigram, p. 65 (Proposition 5). erasure in a proper name in a tested will 
2 Morton v. Hunter, 26 Nov. 1830, 4 was made at the request of the testator, 
W. &S. 379; Maclaine v. Maclaine, 16 and for the purpose of correcting a mis- 
June 1852, 14 D.870; Adv.-Gen. v. Lord nomer; Reid vy. Kedder, 24 June 1834, 
Honoesmleleb. 1/5 les la Pat4 ol se Butea ain Sie 
the Court will not adinit extrinsic evi- 8 Keiller v. Thomson’s Trs., infra. 
dence for the purpose of proving that an 
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testator, and receiving money from him for behoof of Helen Smith. cuaprer xx. 
The claimant being thus identified as the person described in these SS” 
various wills and codicils, it was suggested, in explanation of the 
misnomer, that the clerk who copied out the trust-deed had 
erroneously transcribed Williamson instead of Wedderspoon from 

the holograph wills; and the Court adopted the suggestion, being 

“clearly of opinion that no other person could be meant except 

the claimant.t. In a subsequent case arising out of the same 
succession, a legacy to “ William Keiller, confectioner in Dundee,” 

was claimed by William Keiller, confectioner in Montrose, and by 

James Keiller, confectioner in Dundee; but William having with- 

drawn from the competition, the Court preferred James, being 

satisfied that he was the person to whom the legacy was given. 

It appeared that James was a relation of the testator, and had 

been intimate with him; that he was the only confectioner of the 

name of Keiller in Dundee; and that William Keiller had never 

been a confectioner there, and had not been a confectioner at all 

until a few months before the death of the testator.? 

693. In illustration of the media of identification we shall here mustrations of 
introduce two of the best known of the numerous English cases on {6 tue as 
the subject. In Beaumont v. Fell,? the testator gave a legacy of England. 
£500 to Catherine Earnley. No person of that name, but one 
Gertrude Yardley, claimed the legacy. By the proofs it appeared 
that the testator’s voice, when he made his will, was very low and 
hardly intelligible; that the testator usually called the claimant 
“ Gatty,” which the scrivener who took instructions for drawing the 
will might easily mistake for Katy ; and that the said scrivener not 
well apprehending the name, the testator directed him to J. 8. and 
his wife to inform him, who afterwards declared that Gertrude 
Yardley was the person intended. It was moreover proved that the 
testator in his lifetime had declared that he would do well for her 
by his will. The Court considered that in this case the name only 
was mistaken ; and that it was very material that no such person 
as Catherine Earnley claimed the legacy, which, together with the 
proofs already mentioned, was sufficient to entitle the plaintiff to 
the legacy. 

694, In Still v. Hoste a testatrix bequeathed the sum of £100 
“ unto Sophia Still, the daughter of Peter Stall, of Russell Square.” 

Peter Still had only two daughters, named respectively Selina and 


1 Keiller v. Thomson's Trs., 15 Dec.  mediable, and suggests that the Court 
1824, 3 Sh. 896, N.E. 279. in effect made the bequest which the 

2 Keiller v. Thomson's Trs., 16 June testator intended, but failed to express 
1826, 4 Sh. 724, N.E. 730. Mr. Dickson (Law of Evidence, § 208). 
expresses a doubt whether the descriptions 3 Beaumont vy. Fell, 2 P. Wms. 140. 
were not so erroneous as to be irre- 
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Mary Ann. The attorney who made the will and another proved 
that Selina was the person meant, and the case was referred to the 
Master by the Vice-Chancellor, with a declaration of his opinion 
that Selina was the person entitled to the legacy.t 

695. Where legacies are given to individuals under a general 
designatio personarum, evidence is, of course, admissible to prove 
that a claimant is one of the persons answering the description. 
As in MIntyre v. Fairrie’s Trustees,? where a person claiming the 
benefit of a legacy to each of the testator’s domestic servants who 
should be in his service at the time of his death was allowed to 
prove that she bad taken charge of the place of business of a firm 
of which the testator was a leading partner, had served him daily 
with his luncheon there, and was in the habit of assisting at his 
residence when there was company. On these indicve the claimant 
was found to be a domestic servant within the meaning of the 
bequest, and to be entitled to the legacy. 

696. In other cases, evidence has been admitted to prove that 
the testator had habitually called a certain person by a peculiar 
name, which he had introduced into his will. The case of Lee v. 
Pain, decided by Sir J. Wigram, V.-C., is an example. A bequest 
to “Mrs and Miss Bowden, of H., widow and daughter of the 
tev. Mr. Bowden,” was claimed by Mrs. and Miss Washbourne, 
widow and daughter of a dissenting clergyman of that name. The 
claim was sustained on proof that Mrs. Washbourne’s maiden name 
was Bowden, that the testatrix had been intimate with her family, 
that she had been in the habit of calling the claimants by the 
name of Bowden, and on the mistake being pointed out, had ac- 
knowledged it. 

697. Bequests to societies constituted for religious or benevo- 
lent purposes, or to official persons as trustees for such purposes, 
not infrequently give rise to questions of identification which fall 
to be determined by extrinsic evidence under similar conditions to 
those which obtain in relation to the identification of individuals. 
A partial misnomer will not vitiate the bequest, and evidence is 
admissible to account for the error; as in the case of an appoint- 
ment of the “ Moderator of the City of Aberdeen” (instead of Synod 
of Aberdeen) as a trustee for certain charitable purposes. A 
bequest, however, may be so inaccurately worded as to create a 
doubt which of two existing societies, similar in their names and 
functions, is entitled to the money. The case of the Scottish Mis- 


1 Still v. Hoste, 6 Madd. 192 ; Wigram, 3 Lee v. Pain, 4 Hare, 251. 

yp. 119-121. 4 Synod of Aberdeen v. Dr. Milne’s 
* MIntyre v. Fairrie’s Trs., 12 Nov. Trs., 25 Feb. 1847, 9 D. 745. 

1863, 2 Macph. 94. 
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sionary Society was of this nature! A legacy to “The Scottish cwarrer xx. 


Missionary Society of the Established Church” was claimed by the 
Scottish Missionary Society, which was not specially connected with 
any religious denomination, and by the Home Mission Committee 
of the General Assembly of the Church of Scotland. It appeared 
that, some time prior to the date of the will, the testatrix had 
been in the habit of subscribing to the funds of the Scottish 
Missionary Society; that it was the only Society answering to 
the terms of the leading designation, that its purposes were those 
of a missionary society, namely, the dissemination of the Christian 
religion in heathen countries, that the Society included among its 
members and officers some of the leading ministers and laymen of 
the Established Church, and that the testatrix was cognisant of the 
names and objects of the General Assembly’s missionary schemes, 
as shown by her having left a legacy to one of them under its 
proper appellation. The judges being all of opinion that the legacy 
denoted an individual object, and not merely a general intention, 
it was held that the claimants representing the Mission or Scheme 
of the Church of Scotland were not entitled, because, 1s¢, the name 
of that scheme did not at all correspond with the name or designa- 
tion in the will; 2d, the purposes of that scheme (home missions) 
did not correspond with the proper character of a missionary 
society; and 3d, the testator had given another legacy to the 
scheme under the name of the Home Mission, which made it 
improbable that she meant to give this legacy to the same object 
under a totally different designation. It was further held that the 
Scottish Missionary Society was entitled, and that the bequest was 
not void for uncertainty, because, Ist, the correct and complete 
name of the society was set forth in the bequest, which was a 
strong point in its favour; and 2d, the false or erroneous descrip- 
tion, “of the Established Church,” was unimportant, as it did not 
destroy the identification, and merely brought the case within the 
well-known rule of falsa demonstratio.? 


698. A society, secular or religious, may change its name, either rfect of as- 


as a result of amalgamation with kindred societies, or to make the 


sumption of 
a new name, 


name correspond with some extension of the objects of the society, where bequest 


or of the area of its operations. In such a ease, and notwithstand- 
ing changes both of name and of organisation, a legacy to the 
society under its original name will be good, and may be claimed 
by the society under its assumed name,—the elements of continuity 

1 Scottish Missionary Society v. Home  tianity among the Jews, in Sommervail’s 
Mission Committee of the Church of Scot- case, 8 Sh. 370; Gordon's Hospital v. 
land, 19 Feb. 1858, 20D. 634. Andsee Ministers of Aberdecn, 8 July 1831, 9 


the claims of the Trish Charter School Sh. 909. 
Society, and Society for Promoting Chris- 2 Per Lord Neaves, 20 D. 641-2. 


given to a so- 
ciety under its 
original name. 
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of title and identity of purpose being proved to the satisfaction of 
the Court. 

699. In other cases, bequests to societies are given in terms 
which clearly are not intended to apply to a specific society known 
to the testator, but to a society or societies answering the descrip- 
tion, if such exist. The case of Duff's Trustees v. Societies of Scrip- 
twre Readers? is an instance of such a designatio societatum arising 
under two legacies contained in different codicils. By the first the 
testator bequeathed “ to the Societies of Scripture Readers,” in nine 
towns therein named, the interest of his Peninsular East India 
Railway funds. By the subsequent writing the testator left a sum 
of money to the constituted authorities of certain towns for similar 
purposes. The two bequests being found by the Court to be dis- 
tinct, the case was remitted to the Lord Ordinary to dispose of the 
claims under the first bequest, and an interlocutor was pronounced 
finding that there were societies answering the designation in only 
four of the nine towns named, and these were accordingly preferred 
to the extent of four-ninths of the sum bequeathed.* 

700. (2.) The identification of the subject of disposition is 
governed by the same rules in relation to evidence and the effect 
of erroneous and imperfect designations, as in the case of identifi- 
cation of a person or object. A description, though incorrect in 
some particulars, may, with reference to extrinsic circumstances, 
be absolutely certain, or at least sufficiently so for the purposes of 
identification,—as where a false description is superadded to one 
which, if standing alone, is correct. “Thus, if a testator devise 
his black horse, having only a white one,‘ or devise his freehold 
houses, having only leasehold houses,> the white horse in the one 
case and the leasehold houses in the other would clearly pass. In 
these cases, the substance of the subject intended is certain, and if 
there be but one such substance, the superadded description, though 
false, introduces no ambiguity; and as by the supposition the 
rejected words are inapplicable to any subject, the Court does not 


1 Pringle v. M. of Tweeddale, 16 Dec. W.1. But where a testator devised “all 


1823, 2 Sh. 588, N.E. 505 ; Sommervaii 
vy. Edinburgh Bible Society, et al., infra 
(Scottish Missionary Society’s claim). 

? Duff's Trs. vy. Societies of Scripture 
Readers, 19 Feb, 1862, 24 D, 552; claim 
of the Irish Schools in Sommervatl’s case, 
22 Jan. 1830, 8 Sh. 370. 

® Interlocutor, 24 D. 557, note. 

4 Door v. Geary, 1 Ves. sen. 255; 
Touch. 432, 

° Day v. Trig, 1 P. Wms. 286 ; Doe 
d, Gunning v. Lord Cranstoun, 7 M. & 


that freehold farm, called the Wick Farm, 
in Headington, containing 200 acres or 
thereabouts,” it was held by Sir J. L. 
Knight-Bruce, V.-C., that 12 acres of 
leasehold property, part of the said farm 
(which consisted of 202 acres), did not 
pass; Hall v. Fisher, 1 Coll. .C. C. 47. 
The ratio of the judgment was, that as 
there was a freehold subject answering 
the description, there was no room for 
the application of the doctrine of falsa 
demonstratio. 
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alter, vary, or add to the effect of the will by rejecting them. To 
such cases the maxim falsa demonstratio non nocet may with pro- 
priety be applied ; and this is the proper limit of that maxim.” 
701. The identification of a subject of disposition may either 
have reference to a document of debt or other security, where there 
is a reference to writings in general terms,? or it may relate to the 
determination of specific personal,? or real or heritable estate. 
And in a question as to whether certain lands are subjected to the 
fetters of an entail, it is clearly competent to resort to extrinsic 
evidence for the purpose of showing that the lands in question are 
possessed as part or pertinent of an estate which is described by a 
general name in the instrument creating the entail.® The identifi- 
cation of lands passing under a given description, or, as it is 
termed, the question of parcel or no parcel, is most commonly and 
properly determined by evidence showing what was possessed under 
antecedent deeds of title containing the same or a similar descrip- 
tion of subjects. In a case of this kind, a grant of leasehold estate 
described the subject as consisting of certain lands therein named, 
extending to about 200 acres, “ and the village of Scartuaglowrane,” 
and part of W. and T., containing by estimation 140 acres. On 
appeal to the House of Lords on a bill of exceptions, it was held 
that evidence of possession was rightly admitted to show that 1700 


acres of mountain land had been enjoyed as part of the village of 


Scartnaglowrane, and was comprised in the term village, and 
passed by the grant,—* village ” being held to be capable of such 
a construction. In this case the principle was severely tested ; 
but, considering the loose way in which descriptions of heritable 
estate are put together, it must be admitted that possession is the 
only reliable exponent of the meaning of the terms of which they 
consist. 


1 Wigram on Extrinsic Evidence, 4th 
ed. p. 68. 

2 Panton v. Gillies, 22 Jan. 1824, 2 
Sh. 632, N.E. 5386; Melvin v. Nicol, 20 
May 1824, 3 Sh. 31, N.E. 21; Inglis v. 
Harper, 18 Oct, 1831, 5 W. & S. 785. 

3 Duff's Trs. v. Societies of Scripture 
Readers, 19 Feb. 1862, 24 D. 552 (ques- 
tion as to East India Railway stock). 

4 Donald’s Trs. v. Donald, 26 March 
1864, 2 Macph. 922; and see Logan v. 
Wright, 2 April 1831, 5 W. & 8. 242; 
Stewart v. Ferguson, 27 Feb, 1841, 3 D. 
668. 


VOUS. 


5 Earl of Stair v. King, 6 D. 821; 30 
April 1846, 5 Bell, 82; Harl of Leven and 
Melville v. Cartwright, 12 June 1861, 23 
D. 1088. 

6 Waterpark v. Fennel, 7 Cl. (H.L. 
Ca.) 650. The case is valuable for the 
general expositions contained in the 
opinions of the Judges as to the principles 
upon which parole evidence may be ad- 
mitted. In these opinions a general 
coneurrence is expressed in the views 
embodied in Vice-Chancellor Wigram’s 
propositions, 
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SECTION III. 


WHERE THE WORDS OF THE WILL ARE INSENSIBLE WITH 
REFERENCE TO EXTRINSIC CIRCUMSTANCES. 


702. The rule now to be stated is confined in its application to 
cases where the evidence, which is always admissible for the pur- 
pose of identification, fails to disclose any person or thing (as the 
case may be) answering to the words of the will in their strict and 
primary acceptation. In such a case the words so construed are 
said to be insensible with reference to extrinsic circumstances, there 
being no external object to which they can be applied. But as a 
testator is always supposed to contemplate real persons and things 
in the expression of his testamentary wishes, it is presumed, in the 
case under consideration, that the words are used in some popular 
or secondary sense of which they may be susceptible. For the 
purpose of giving a real meaning to the words which create the 
difficulty, it is apparent that the Court must have the power of in- 
quiring whether there are any extrinsic circumstances suggestive 
of a sense in which the words may be applied to some actual person 
or thing, and of determining the construction accordingly. 

703. The converse of this rule of law, namely, that words which, 
in their primary meaning, represent real persons or things, cannot 
have a different meaning impressed upon them by extrinsic cireum- 
stances, 1s a self-evident proposition, and requires no authority to 
support it.) It may, however, be illustrated by the familiar rule 
of construction, that words descriptive of the legal order of succes- 
sion, as “heir,” “next of kin,’ &c., are not to be bent from their 
natural meaning by considerations of-intention deduced from the 
circumstances of the testator or of the alleged disponee. Such 
words always have a real meaning, because every person necessarily 
has an heir-at-law and a personal representative, the Crown being 
entitled to succeed failing heirs of the testator’s blood or kindred. 
Among the many questions involved in the decision of the case of 
the Earl of Selkirk v. Douglas,? this instructive ruling will be 
found in the final interlocutor :—* Find that from the legal import 
of the clause ‘heirs and assigns whatsoever, in the late Duke of 
Douglas his contract of marriage, A. D., as heir of line, is called to 
succeed to the said Duke in that part of his estate claimed by the 
Earl of Selkirk; and that the parole evidence offered by the Earl of 
Selkirk, to the effect of giving a different meaning to the said clause, 


1 These propositions are discussed in 2 Earl of Selkirk v. Douglas, 27 March 
Wigram, pp. 42-60. 1779, 2 Pat. 449. 
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is not competent.” ! The interlocutor containing this finding was 
affirmed on appeal. In the cases in which a flexible meaning has 
been given to terms descriptive of heirs, such as the Roxburghe and 
Linplum cases, it will be found that the reasons for the adoption of 
the special meaning are drawn exclusively from the terms of the 
settlement, with the necessary assumption of an actual pedigree 
and estate to which the destination is to be applied? 

704. The cases in which the rule under consideration is legiti- 
mately applied are those relating to the construction of general 
words of designation where there are no real objects precisely 
answering to the designation. Thus, in the case of a legacy to the 
children of A., where A. has no children either at the date of the 
will or afterwards, but at the date of the will he has a erandchild, 
who survives the testator, the rule in question authorises the re- 
ception of evidence of these facts for the purpose of finding an 
object, namely, the grandchild in question, to whom the designation 
will apply in a secondary sense.? On this principle, where a legacy 
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was given to each of the three daughters of a person named, and there - 


were four daughters in existence at the date of the will, who all 
survived, the bequest being uncertain (and therefore insensible) 
with reference to the actual circuinstances of the family, evidence 
was admitted, upon which the Court was enabled to construe the 
words as importing a legacy of the prescribed amount to each of 
the daughters.* 

705. One of the most important applications of the principle 
(resting, meanwhile, exclusively upon English authority) is found in 
the rule according to which a bequest to the existing children of a 
person named receives effect in favour of illegitimate children, 
where there never were lawful children existing to whom the words 
of the will could apply. The most distinct case is that of a bequest 
to the children of a person deceased who never had any legitimate 
children. ‘The principle has been carried one step farther in the 
much canvassed case of (ill v. Shelley.6 The question was as to 
meaning of a bequest of residue to be divided amongst certain 
classes of persons, “amongst whom,” said the testator, “I include 
the children of the late Mary Gladman.” Mary Gladman had only 
one legitimate child, whose representatives accordingly laid claim 


1 2 Pat. 465. 

2 Chapter XXIV. (Destinations 
Heirs of Provision). 

3 See observations on this point in 
Chapter XXXVIILI., Section I., distin- 
guishing this from the case of Rhind’s 
Trs, vy. Leith, 5 Macph. 104, where there 
were children existing, and grandchildren 


to 


were (in accordance with this rule) ex- 
cluded from participation in the bequest. 

4 Bogle v. M‘Lehose, 28 Feb. 1815, 
Hume, 274. 

5 2 Jarman on Wills, 5th ed, 1082, 
infra, Chapter XXX VIII., Section I. 

6 Gill v. Shelley, 2 Russ. and Mylne, 
336 ; and see observations in Wigram, pp. 
58-60. 
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to the provision. Charlotte Shelley, an illegitimate child, born be- 
fore marriage, claimed an equal share of the provision as one of the 
persons designated by the words of the gift. It was maintained 
that the bequest to Mary Gladman’s children was one in favour of 
a plurality of objects, and that as no state of circumstances ever 
existed or could arise with reference to which the testator could 
have used the word “children” in its proper sense, as confined to 
lawful issue, a case was presented in which evidence of the use of 
the word, in the sense of including a natural child, might be sought 
in the surrounding circumstances. This argument prevailed, and 
it was decreed that the claimant Charlotte Shelley, though illegiti- 
mate, was entitled to a share in the distribution of the residue 
jointly with the representatives of the legitimate child. 

706. Under this rule also, a bequest by a testator of all “my” 
estate of a particular description is held to apply to estate of 
which he has the power of disposal, if he had no such estate in 
property.1 


SECTION IV. 


PrRooF OF THE TESTATOR’S KNOWLEDGE OF FACTS MATERIAL TO 
THE CONSTRUCTION OF THE WILL. 


707. Wherever facts of family history, facts connected with 
the identification of the objects of the will, or the estate which the 
testator possessed or professed to dispose of, are competently before 
the Court, it would seem that evidence of the testator’s knowledge 
of those facts is also competent. But it is only in exceptional 
cases that inferences drawn from the testator’s knowledge of such 
facts can be called in aid of the construction of a will. Thus, to 
put a somewhat crude case, it would not be legitimate, in a question 
whether a large estate or a small one was intended to pass, to give 
any weight to the fact that the testator was on friendly terms with 
the heir or competing claimant of the larger estate, and that he 
knew very little of the legatee, to whom, on the ground of relation- 
ship, the particular subject was left. The view acted on by the 
Court was thus expressed by the late Lord President in a case 
where the parties had been somewhat liberal in their admission of 
extrinsic facts and writings: “ Anything in the nature of a declara- 
tion of intention, or any statement of the testator from which an 
inference can be drawn, subsequent to the execution of his testa- 


1 Wigram, pp. 19, 57, and authorities estate, operate as executions of powers of 
cited. By the English Wills Act, 1 Vict., appointment, unless a contrary intention 
cap. 26, § 27, general devises of real shall appear from the will. This appears 
estate, and general bequests of personal to be the rule of common law in Scotland. 
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mentary papers, appears to me to be quite inadmissible. On the 
other hand, we are entitled to inquire into the facts affecting the 
position of the testator at the time when he made his settlement, 
and also at the time when he made his codicil. We are entitled 
to know, for example, what was the amount of his estate at each 
period according to his own estimate, because considerable light may 
be thus obtained in ascertaining his intention as expressed in his 
testamentary writings, under reference to the fact that his estate 
was of greater or less value at one period and at another.”} More- 
over, evidence of the testator’s personal acquaintance with the 
legatee, or knowledge of his name, designation, fortune, &c., appears 
to be admissible for the purpose of identification, e.g., in the case of 
a misnomer or insufficient description of the legatee.2 And, as was 
seen in treating of the construction of inconsistent and ambiguous 
provisions, a legacy or provision cannot be rejected because of a 
false reason assigned for it, even though it is capable of proof that 
the testator was misinformed in regard to the matter of fact.? A 
will may be reduced on the ground of essential error on the part 
of the testator ; but the error must be one affecting the identity of 
the object of the bequest, or of the subject or estate, and such cases 
are not likely often to arise.* 

708. In Kennell v. Abbott a testatrix gave a legacy to a man 
whom she described as “my husband Edward Lovell,” supposing 
him to be in fact such, whereas at the time of his marriage with 
the testatrix he had a wife living. The legacy was disputed on 
the authority of a text of the Civil Law,® and on the ground of 
error caused by the fraud of the legatee. Sir R. P. Arden, 
recognising the principle embodied in this text, held that the 
legacy was void. His decision, he observed, was not to be under- 
stood as determining the case where, from circumstances not 
moving from the legatee himself, the description was inapplicable, 
as where a person is erroneously supposed to be a child of the 
testator, and from motives of love and affection to that child, 
supposing it his own, he has given a legacy to it. But, he con- 
tinued, “this is a legacy to the lady’s supposed husband, and 
under that name. He was the husband of another person, and had 


1 Pree Ohurch Trs. v. Maitland, 1887, 
14 R. at p. 388, and see the observations 
of the same Judge in Glendonwyn vy. 
Gordon, 8 M. at p. 1082. 


of fraud was granted, and one of essential 
error refused, 8 D. 1078. 

5 Kennell v. Abbott, 4 Ves. 802. 

6 “ Walsam causam legato non obesse, 


2 See Bogle v. M‘Lchose, Hume, 275. 

3 Grant v. Grant, 9 July 1846, 8 D. 
1077. 

4 In the case last mentioned an issue 


verius est, quia ratio legandi legato non 
coheret: sed plerumque doli exceptio 
locum habebit, si probetur alias legaturus 
non fuisse ;” Dig. lib. 35, tit. 1, 1. 72, 
§ 6, 
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certainly done this lady the grossest injury a man can do to a 
woman. Under these circumstances, I am warranted to 
make a precedent, and to determine that wherever a legacy is given 
to a person under a particular character, which he has falsely 
assumed, and which alone can be supposed the motive of the 
bounty, the law will not permit him to avail himself of it, and 
therefore he cannot demand his legacy.” 
Knowledge of 709. In the construction of marriage-contracts and settlements 
the parties "evidence as to the knowledge possessed by the parties of facts 
construction of affecting their rights under the contract or settlement appears to 
marriage-con- . . 
tracts. be admissible. 

710. There are, moreover, cases in which the efficacy of a 
bequest is, by a rule of positive law, made to depend on the know- 
ledge possessed by the testator of material circumstances, and 
where, accordingly, evidence of such knowledge is admissible. 
Thus, in the case of legatwm rei alvene, the legacy is valid if the 
testator knew that the thing was the property of another, and is 
equivalent to a gift of the value of the thing. Evidence of the 
testator’s state of knowledge as to the ownership of the subject of 
the legacy is then necessary, relevant, and admissible.” 

711. To this head also may be referred the subject of the 
admissibility of extrinsic evidence to prove an intention on the 
part of a testator that a specific estate should not pass or be 
affected by his general disposition. But the question of the 
admissibility of evidence for such a purpose cannot be usefully 
discussed except in connection with the law as to evacuation of 
special by general conveyances, and, to avoid repetition, reference 
is made to the separate chapter on this subject.’ 
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ret alien. 


SECTION V. 


EVIDENCE IN DISPROOF OF THE PRESUMPTION AGAINST DOUBLE 
PROVISIONS. 
Distinction he- 


tween admit- 
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712. The question of the admissibility of extrinsic evidence in 
cases as to the effect of double legacies or provisions, is one of 


1 Forlong v. Taylor's Exrs., 15 Sh. 
126, 3 April 1838, 3S. & M‘L. 177; per 
Lord Cottenham, C., p. 210; per Lord 
Jeffrey in Davidson v. Mags. of An- 
struther Easter, 7 D. 351. The Court 
has even gone the length of authorising 
the correction of a erroneous destination, 
which had been introduced into a deed 
collateral to a marriage-contract, on proof 


that it was contrary to the agreement of 
the parties ; North British Insurance Co. 
v. Tunnoch, 1 Nov. 1864, 83 Macph. 1. 
But see contra, Stewart v. Stewart, 10 
Aug. 1842, 1 Bell, 796. 

? Cranston v. Brown, 1674, M. 8058 ; 
Catto v. Gordon, 1748, M. 8076, 8077; 
Elch. “ Legacy,” No. 15. 

3 Chapter XXV. 
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Some nicety. In relation to double legacies, the general rule is, cuarrer xx. 
that both are payable, unless where the second legacy impliedly in support of 
revokes the first, or is a mere repetition of it? This rule being, utes 
not a presumption of law, but an inference arising from the terms tion to it (con- 
of the will, it follows that evidence of the testator’s declarations is Pee 3 
not admissible to contradict the will, by proving an intention to give 
the one provision in substitution for the other? An early decision 
of the House of Lords allowing such evidence must be considered 
erroneous, and would not now be regarded as a precedent.3 On 
the other hand, the inference drawn from the identity or similarity 
of the two bequests, to the effect that only one of them is intended to 
take effect, is a presumption of law rather than a rule of construc- 
tion; and it would appear that evidence extrinsic to the testa- 
mentary writings is admissible to show that the testator intended 
to give two legacies, on the principle that evidence is competent in 
support of the will, but not in contradiction to it Upon this 
principle the Court, in one case, took into consideration circum- 
stances showing that in the interval between the execution of the 
two deeds the testator’s affection for the legatee had increased, 
while he had no predilection for his heir-at-law ;® and evidence 
showing that the testator’s fortune had increased is admitted as 
throwing light upon the intention.® 

713. An important authority on this subject is the opinion of 
Sir John Leach in Hurst v. Beach,” who, after observing that the 
authority of the Civil Law was in favour of the reception of the 
evidence, proceeded to say: “Our primary principle is, that 
evidence is not admissible to contradict a written instrument. In 
some cases, Courts of equity raise a presumption against the 
apparent intention of a testamentary instrument. And there they 
will receive evidence to repel that presumption ; for the effect of 
such testimony is, not to show that the testator did not mean what 
he has said, but, on the contrary, to prove that he did mean what 
he has expressed. Thus, where the Court raises the presumption 


1 See Chapters XL. and XLI. (Leg- Wigram, V.-C.; fall v. Hill, 1 D. & 
acies, whether Cumulative, &., and Sat- War. 116; Hurst v. Beach, infra. 


English 
authorities, 


isfaction of Legacies). 

2 Per Lord J.-C. Hope in Horsbrugh 
y. Horsbrugh, 9 D. 341. 

3 Falconer v. Falconer, 4 May 1721, 
Roberts. 377 ; Falconer v. King’s College 
of Aberdeen, 31 Jan. 1721-2, Roberts. 
397. Mr. Dickson, who cites the case 
(Law of Evidence, § 223), places it in 
contrast with the more discriminating 
judgments pronounced in the later cases in 
which extrinsic evidence was admitted. 

4 Tee v. Pain, 4 Hare, 216, per 


5 Lindsay v. Anstruther’s Zr, 6 Feb. 
1827, 5 Sh. 298, N.E. 276. 

6 Dicta of Lord Justice-Clerk and Lord 
Jeffrey in Zorsbrugh’s case, ut supra, 
and Lord Truro in Stoddart v. Grant, 1 
Macq. 174; Guy v. Sharpe, 1 My. & K. 
589. 

7 Hurst v. Beach, 5 Madd. 351; and 
see the opinion of Earl Cairns in Charter 
v. Charter, L.R. 7 E. & J. App. 364, at 
p- 376. 


392 


CHAPTER XX. 


Proof that a 
legacy was in- 
tended to be in 
satisfaction of 
a debt. 


Evidence of 
-testator’s de- 
clarations ad- 
mitted in such 
cases to remove 
the ambiguity. 


OF EXTRINSIC EVIDENCE IN EXPLANATION OF WILLS. 


against the intention of a double gift, by reason that the sums and 
the motive are the same in both instruments, it will receive 
evidence that the testator actually intended the double gift he has 
expressed. In like manner, evidence is received to repel the pre- 
sumption raised against an executor’s title to the residue, from the 
circumstance of a legacy given to him, and to repel the presumption 
that a portion is satisfied by a legacy.” 

714. In other cases evidence has been admitted to show that a 
legacy left by a debtor to his creditor was not intended to be in 
satisfaction of the debt, and that a portion was not given in satis- 
faction of a legacy, or a legacy in satisfaction of a portion.2 In 
this class of cases, the distinction between receiving evidence in 
support of the will, and in contradiction to it, has not been much 
regarded ; and Mr. Tudor, who has collected all the dicta bearing on 
the subject, comes to the conclusion, in substance, that in any case 
evidence is admissible,—in the first place, to show whether the 
circumstances are such as to raise a presumption against accumula- 
tion of provisions ; and, in the second place, for repelling that pre- 
sumption where it arises.? In a case in the Court of Session an 
inquiry into the facts and circumstances was allowed; and the 
judgment, finding that a legacy was satisfied by a subsequent pro- 
vision, proceeded upon evidence of the testator’s intention.* 


SECTION VI. 


WIIERE THE WORDS OF THE WILL ARE APPLICABLE INDIFFERENTLY 
TO MORE THAN ONE Person on THING. 


715. The case supposed is that of an ew facie good designation 
of a person or thing, but which on inquiry is found to apply with 
equal precision to more than one person or thing. Here the 
evidence directed to the question of identification furnishes a 
double solution, and there is no possibility of ascertaining who or 
what was meant except by evidence of the testator’s declarations or 
other indications of his intention. This is the case of what is 
called a latent ambiguity in a bequest, and in this case extrinsic 
evidence of intention is, and ever has been, competent in aid of the 


1 Cuthbert v. Peacock, 2 Vern. 598. Russ. & My. 251, 263. These opinions 
° Booker v. Allen, 2 Russ. & My. 270; are most instructive. 
Trimmer v. Bayne, 7 Ves. 508, 515, and 4 Livingstone v. Livingstone, 7 Nov. 
cases cited by Tudor, infra. 1864, 8 Macph. 20. See the concluding 


® 2 Leading Cases in Equity, 6th ed. paragraph of the late Lord President’s 
898, citing opinions of Wigram, V.-C., opinion, p. 26; Campbell v. Campbell, 14 
in Kirk v. Eddowes, 3 Hare, 509, and of Jan. 1865, 3 M. 360. 
Sir J. Leach, M.R., in Weall v. Rice, 2 
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the interpretation of the will. The rule dates from the time of 
Lord Bacon, by whom the distinction between patent and latent 
ambiguities in respect to the admission of evidence was originally 
pointed out; but the author of the treatise on extrinsic evidence 
has the merit of exhibiting the ratio of the rule in a very clear 
light, and of defining the limits of its application.? 

716. The rule is thus stated by Professor Bell:—*« There are 
two kinds of ambiguity, which are to be dealt with differently—1st, 
an ambiguity patent or apparent on the face of the contract, which, 
unless it can be solved by the context and nature of the contract, 
may be fatal; 2d, a latent ambiguity, arising not from the words, 
but in their application, and in this case extranecus evidence is 
admissible to clear up the difficulty.” It was referred to by 
Lord Brougham in two leading cases, in one of which it was made 
the foundation of the judgment pronounced by the House,* while 
in the other® occasion was taken by his Lordship to discriminate 
evidence of this kind from evidence going to identification merely, 
which is competent i all cases. ‘“ Where there is no latent 
ambiguity,” said that eminent judge, “ but only a patent ambiguity, 
you are not to go out of the deed in order, by any extrinsic evi- 
dence, to clear up a doubt that rises before your eyes upon the 
face of it. If it isa latent ambiguity, if evidence dehors the deed 
raises that doubt, you may have recourse to evidence dehors the 
deed to settle it. That rule is as old as the time of Lord Bacon, 
when he held the Great Seal, and that rule holds in all the Courts 
here and in Scotland. But the question, what is meant by a 
particular expression used to designate the subject-matter of the 
conveyance (what is called a question of parcel or no parcel), is 
always a matter of evidence, it does not come within the descrip- 
tion of a latent or patent ambiguity, but is a matter of description, 
and that is matter of evidence.” ® In conformity with the views 
thus expressed, in a case where an instrument of sasine described 
the bailie as “ Brown in Dubbs,” and it was averred that there 
were more Browns than one in the locality named, extrinsic evi- 
dence was held to be admissible for the purpose of removing the 
latent ambiguity.’ And so, where the lands of Craig are sold, and 


1 Regula 23, ‘‘ Ambiguitas verborum 
latens verificatione suppletur ; nam quod 


Evidence, 4th ed. p. 1017 ; 1 Dickson on 
Evidence, § 213 et seq. 


ex facto oritur ambiguum verificatione facti 
tollitur.” See Wigram’s Commentary, 
pp- 174-184. 

2 Wigram, Proposition vii. p. 109, et 
seq. 

3 Bell’s Pr. § 1885, 5th ed. § 1871. 
See Jarman, 5th ed, 400; Taylor on 


+ Morton v. LHunter, 26 Nov. 1830, 4 
W. &S. 379. 

° Logan v. Wright, 2 April 1831, 5 
W.&S. 242. 

65 W. &S. 247. 

7 Morton v. Hunter, supra ; see Lord 
Brougham’s observations, 4 W. & S. 386. 
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the seller has North and South Craigs, extrinsic evidence is 
admitted, “ because the document cannot take effect without paroie 
proof to show which he meant.” + 

717. Before the publication of Sir J. Wigram’s exposition of 
the rule, the English decisions upon the admission of evidence 
of intention were, according to that author, to a great extent 
arbitrary, and not to be explained upon any determinate principle.” 
They embraced two descriptions of cases: 1st, those in which the 
description in the will applied indifferently to more than one 
subject ; and 2d, those in which it was inapplicable with certainty 
to any subject. Three leading cases have subsequently been 
decided, which have had the effect of restoring the true doctrine. 
Upon the authority of Miller v. Travers and Hiscocks v. Huscocks 
evidence of intention is excluded in cases of the second class; by 
the case of Gord v. Needs its admissibility is recognised in cases 
of the first class. 

718. The question raised in Miller v. Travers® was, whether 
evidence to prove ¢ntention, as distinguished from explanatory 
evidence, was admissible to show that estates in the county of 
Clare were intended to pass by the description “estates in the 
county of Limerick,’—in other words, whether a description wholly 
inapplicable in itself to the subject alleged to be meant could be 
applied to that subject by force only of evidence of the testator’s 
intention ? It was held that the evidence was inadmissible. “The 
plaintiff contends,” said the Judges, “ that the will is to be read 
and construed as if the word ‘Clare’ stood in the place of, or in 
addition to, that of Limerick. But this, it is manifest, is not 
merely calling in the aid of extrinsic evidence to apply the in- 
tention of the testator, as it is to be collected from the will itself, 
to the existing state of his property ; it is calling in extrinsic evi- 
dence to introduce into the will an intention not apparent upon 
the face of the will. It is not simply removing a difficulty arising 
from a defective or mistaken description; it is making the will 
speak upon a subject on which it is altogether silent, and is the 
same in effect as the filling up a blank which the testator might 
have left in his will. It amounts, in short, by the admission of 
parole evidence, to the making of a new devise for the testator, 
which he is supposed to have omitted.” ¢ 

719. In Hiscocks v. Hiscocks® the testator devised to his son 


' Macfarlane vy. Watt, 6 Sh. 560, per appeal to the Lord Chancellor, who called 
Lord Pitmilly. The illustration is bor- in the assistance of Tindal, O.J., and 
rowed from Lord Bacon's commentary on Lord Lyndhurst, C.B. The three judges 
the maxim cited supra, § 716. were unanimous. 

2 Wigram, 4th ed. p. 185. 4 8 Bing. 249. 

3 Miller v. Travers, 8 Bing. 244, on 5 Hiscocks v. Hiscocks, 5 M. & W. 3638. 
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John Hiscocks for life, remainder to John, his eldest son, for life, cmarrer xx. 
remainder over. At the date of the will, John Hiscocks, the son, mn Hiscocks v._ 
the first devisee for life, had been twice married. He had one son, 280s, vk 
Simon, by his first wife, and by his second wife an eldest son, John. admissible. 
At the trial evidence was adduced of instructions given by the 

testator for his will, and of declaration of his intentions; but, on 

appeal, this evidence was held to be inadmissible, and a new trial 

was granted. It was observed :—* There is but one case in which 

this sort of evidence of intention can properly be admitted, and 

that is, where the meaning of the testator’s words is neither 
ambiguous nor obscure, and where the devise is, on the face of it, 

perfect and intelligible, but, from some of the circumstances 

admitted in proof, an ambiguity arises as to which of the two or 

more things, or which of the two or more persons (each answering 

the words in the wiil), the testator intended to express. 

It appears to us that, in all other cases, parole evidence of ie 

was the testator’s intention ought to be excluded, upon this plain 

ground, that his will ought to be made in writing; and if his 

intention cannot be made to appear by the writing, explained by 
circumstances, there is no will.” ! 

720. The precise condition contemplated in the preceding Gordv. Needs. 
opinion—that of a description applicable indifferently to two ?vidence ot 
objects—occurred in the case of Gord v. Needs. The will con- mitted. 
tained a devise to George Gord, the son of John Gord; another to 
George Gord, the son of George Gord; and a third, after the ex- 
piration of certain life interests, to “ George Gord, the son of Gord.” 

There was no blank before the name of Gord the father, which 
might have occasioned a doubt whether the testator had finally 
fixed on any certain person in his mind. It was held that evidence 
of the testator’s declarations was admissible to show that he 
intended that the subject of the third devise should go to George 
the son of George Gord. Upon appeal, the Court of Exchequer was 
of opinion that the evidence was properly admitted. “If,” said 
Lord Wensleydale, “upon the face of the devise, it had been un- 
certain whether the devisor had selected a particular object of his 
bounty, no evidence would have been admissible to prove that he 
intended a gift to a certain individual ; such would have been a case 
ambiguitas patens, within the meaning of Lord Bacon’s rule, which 
ambiguity could not be holpen by averment.” After referring to the 
authorities in favour of the admission of evidence of intention in the 
circumstances under consideration, the judgment proceeds :—“ There 
would then have been no doubt whatever of the admissibility of 
evidence of the devisor’s intention, if the devise to ‘ George, the son 


15M, & W. 368. 2 Gord v. Needs, 2M. & W. 129, 
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of Gord, had stood alone. But does the circumstance that there 
are two persons named in the will, each answering the description, 
prevent the application of the rule? We are of opinion that it does 
not. The mention of persons by those descriptions in other parts 
of the will has no more effect, for this purpose, than proof by 
extrinsic evidence of the existence of such persons, and that they 
were known to the devisor, would have had. The present 
case really amounts to no more than this, that the person to whom 
the imperfect description appears on the parole evidence to apply 
is described in other parts of the same will by a more full and per- 
fect description, which excludes any other object than himself.” + 

721. To this rule or category may be referred the question, 
whether a general disposition of lands by a proprietor possessed of 
fee-simple estate, and also of estate held under the destination of 
an imperfect entail, ought to be regarded as raising a case of latent 
ambiguity, so as to let in evidence of the intention of the granter 
to include the entailed estate in the disposition. This question is 
fully considered in a subsequent chapter.” 

722. In a case more frequently cited than followed (Weir v. 
Steele), parole evidence of intention was admitted for the purpose of 
determining whether the words “heirs and assignees” in a special 
conveyance of heritable estate in a contract of marriage meant the 
heir-at-law or the heir of the investiture.* But the authority of 
this case was denied in Blair v. Blair, Lord Moncreiff pronouncing 
it to be “contrary to all legal principle.” * It is scarcely possible 
that a question of this nature can hereafter arise ; for since it was 
decided in the cases of Edgar and Molle® that a destination of lands 
to heirs of provision is evacuated by a new investiture in favour of 
the proprietor and his heirs-general, it follows that the same effect 
must be attributed to a special destination to heirs-general in a will 
or family settlement. 

723. Subject to the exception which has been admitted in the 
case of latent ambiguities, it is an inflexible rule of construction 
that evidence of intention,—that is, direct evidence proving the 
sense in which particular words were used,—is not admissible. The 
rule excludes not only evidence of spoken declarations, but also the 
use of papers of instructions, or drafts or copies of a will, whether 
for the purpose of filling up a blank,® or of correcting errors of 
2M. & W. 141. 

Chapter XXV., Section II. (Evacu- 
ation of Destinations by General Settle- 
ments). 
8 Weir v. Steele, 1745, M. 11,359. 
412 D. 1089. See Mr. Sandford’s 


note on this case (Tr. on Entails, p. 82), 
and the judgment of the House of Lords 


in Earl of Sdkirk v. Douglas, cited supra, 
§ 703. 

> Edyar vy. Maxwell, 1736, M. 3089 ; 
Molle v. Ridddl, 13 Dec. 1811, F.C. See 
also Cathcart v. Earl of Cassilis, 31 May 
1825, 1 W. & S, 239 (2d point). 

6 The contrary decision in Pollock v. 
Gilmour, 1777, M. 8098, and ‘‘ Legacy,” 


1 
2 


“id, 


OF EXTRINSIC EVIDENCE IN EXPLANATION OF WILLS. 


transcription,’ or of clearing up obscurities.2 The judgment of a 
Court of construction is simply a declaratory exposition of what is 
contained in the will. 

724, We quote from Sir J. Wigram’s work® the following re- 
sumé of the English authorities establishing this proposition :— It 
has been laid down (either in dictum or decision) that evidence is 
inadmissible for the purpose—l, of filling up a total blank in a 
will;* or 2, of inserting a devise omitted by mistake;5 or 3, of 
proving what was intended by an unintelligible word;® or 4, of 
proving that a thing in substance different from that described in 
the will was intended ;* or 5, of changing the person described ; § 
or 6, of reconciling conflicting clauses in a will ;® or 7, of proving to 
which of two antecedents a given relative was intended to refer ; 
or 8, of explaining or altering the estate ;! or 9, of proving which 
of several testamentary guardians was intended to have the actual 
care of children ;!* or 10, of proving what was to be done with the 
interest of a legacy till the time of payment; or 11, of proving 
that by a bequest of residue a particular sum was intended ;* or 
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Cases to which 
the proposition 
has been held 
applicable. 


App. No. 1, can scarcely be supported, 
we apprehend, at the present day. 

1 Blair v. Blair, 16 Nov. 1849, 12 D. 
97. Lord Moncreiff observed; ‘It appears 
to me that it would be the most danger- 
ous thing imaginable, if the Court were 
to look for the intention of the testatrix 
to any such paper of instructions. I hold 
the law to be clear, that we must find the 
intention of the testatrix within the four 
corners of the deed which she has legally 
executed. We are, undoubtedly, to look 
at the whole deed ; and if there be any 
ambiguity in its terms, we are to take 
into consideration the circumstances un- 
der which the deed was executed,—that 
is, with reference to the state of the family, 
—and any relative deeds duly executed to 
which the testatrix was a party. Yet, 
even as to these things, it is only if the 
terms of the deed appear to be in them- 
selves doubtful in their import or legal 
construction that it is either necessary or 
legitimate to affect or explain them by 
extraneous circumstances. . . . But ofall 
things, it is the most dangerous to say 
that a regularly executed deed shall be 
controlled and perverted from its legal 
import by reference to an unauthenti- 
cated instrument said to contain the in- 
structions of the deceased for making a 
deed of settlement. We know not what 
circumstances or what considerations may 


have intervened between the time when 
the paper of instructions was written and 
the date of executing the deed, whereby 
her intention may have been entirely al- 
tered” (12 D. 107). 

* This is assumed in all the cases rais- 
ing the issue of will or instructions, 
several of which are noticed in the first 
subdivision of this chapter. 

° Wigram, p. 99. 

4 Baylis v. Attorney-General, 2 Atk. 
239; Castledon v. Turner, 3 Atk. 257 ; 
Hunt v. Hort, 3 Bro. C..C. 311; Taylor 
v. Richardson, 2 Drew. 16. 

> Lady Newburgh’s case, 5 Madd. 364 ; 
Anon., 8 Vin. Abr. 188. 

® Goblet v. Beechey, 3 Sim. 24. 

7 Per M.R. in Selwood v. Mildmay, 3 
Ves. jun. 306. 

8 Delmare v. Robello, 1 Ves. jun. 412 ; 
and see per M.R. in Beaumont vy. Fell, 
2 P. Wms. 140. 

9 Per Lord Hardwicke, C.,in Ulrich v. 
Litchfield, 2 Atk. 372. 

10 Lord Walpole v. Lord Cholmondeley, 
7 Term. Rep. 188; Custledon v. Turner, 
supra. 

1 Cheyney’s case, 5 Rep. 68. 

12 Storke v. Storke, 3 P. Wms. 51; 
contra, Anon., 2 Ves. sen. 56. 

1 Munscll vy. Price, Sugd. on Vend. & 
P. 138, 6th ed. 

UM Brown vy. Langley, 2 Eq. Abr. 416, 
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cuaprer xx. 12, of construing the will with reference to the instructions given 


for preparing it;1 or 13, of proving that an executor was intended 
to be a trustee of residue for next of kin;? or 14, of proving that 
an executor was intended to take beneficially where, upon the 
face of the will, it was conclusively apparent that he was intended 
to be a trustee ;® or 15, of controlling a technical rule of verbal 
construction ;4 or 16, of explaining the sense in which the word 
“relations” was intended to be used;® or 17, what a testator in- 
tended to give by the word “plate;”® or 18, what a testator in- 
tended to devise by the word “lands out of settlement ;”" or 19, 
of proving that a portion was intended to be a satisfaction of a be- 
quest of residue ;® or 20, that a legacy in a codicil was intended 
to be a substitution for a legacy in the will;® or 21, of proving 
that a devise to a wife was intended to be in bar of dower; or 
22, of supplying a use or trust; or 23, of ascertaining whether 
the real estate was charged with the payment of debts in aid only, 
or in exoneration of the personal estate ;1* or 24, of proving that 
the intention in appointing a debtor to be executor was to release 
the debt; or 25, of rebutting a presumption which arises from 
the construction of words simply gua words ; or 26, of raising a 
presumption ; or 27, of increasing a legacy ; ° or 28, of increasing 
that which is defective ; 1’ or 29, of adding a legacy to a will; 38 or 
30, of proving what interest a legatee was intended to take in a 
legacy ; or 31, of ascertaining an intention which, upon the face of 
the will, was indeterminate, as in the case of a devise to one of the 
sons of A., who hath several sons ;” or 32, of proving that words 
of limitation were intended to be construed as words of purchase ; 24 


99 


or 33, of proving that executors, who had acted in part, and then 


and 8 Vin. Abr. 198. See Dyose v. Dyose, 
1 P. Wms. 305, disapproved by Lord 
Thurlow in Fonnercaw v. Poyntz, 1 Br. 
C. C. 472, and by Sir W. Grant, M.R., 
in Page v. Leapingwell, 18 Ves. 466; and 
see 1 P. Wms. 306, note. 

1 Goodinge v. Coodinge, 1 Ves. sen. 
230; Murray v. Jones, 2 Ves. & B. 318 ; 
Barnascont v. Atkinson, 10 Hare, 348. 

* Bishop of Cloyne v. Young, 2 Ves. 


” Strode v. Russell, 2 Vern. 621. 

8 Freemantle v. Bankes, 5 Ves. 85. 

° Hurst v. Beach, 5 Madd. 351. 

10 Leake v. Randall, 1 Vin. Abr. 188. 
ul 7d, pl. 4. 

2 Bootle v. Blundell, 1 Mer. 193. 

13 Brown v. Selwyn, 3 Br. P. C. 607. : 
14 Per Lord Thurlow, 2 Br. C. C. 527. 
1 Ratchfield v. Careless, 2 P. Wms. 157. 
16 Per Lord Hardwicke in Goodinge v. 


sen. 95; White v. Williams, Coop. 58 ; 
Langham v. Sandford, 2 Mer. 17. 

* Cases in last note. 

4 Per Lord Kenyon, C.J., and Law- 
rence, J., 6 T. Rep. 2525-354. 

° (foodinge v. Coodinge, 1 Ves, ser. 
230; Edge v. Salisbury, Amb. 70; Green 
v. Howard, 1 Bro. C. C. 81. 

6 Nicholls v. Osborn, 2 P. Wms. 419; 
Kelly v, Powlet, Amb. 605. 


Goodinge, 1 Ves. sen. 231. 

Ww Anon., 8 Vin. Abr. 188. 

18 Whitton v. Russell, 1 Atk. 448. 
® Loufield vy. Stoneham, 2 Strange, 
MAI le 

20 2 Vern. 625 ; and see Altham’s case, 
8 Rep. 155. 

21 Brett v. Rigden, Plow. 340 ; and see 
Doe v. Kett, 4 Term. Rep. 601; Maybank 
v. Brooks, 1 Bro. C. C. 84. 
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renounced, were intended by the testator to act only to the extent 
to which they had acted ;1 or 34, of proving that the testator 
meant to use general words in this or that particular sense ;2 or 35, 
of adding to, detracting from, or altering the will; or 36, generally 
of proving intention.” 


SECTION VII. 
PROOF OF COMPLETED TESTAMENTARY INTENTION. 


725. Extrinsic evidence is also necessarily admitted for the pur- 
pose of establishing that the instrument propounded is in reality 
the last will of the testator. This involves not only the reception 
of evidence in support of the facts stated in the attestation clause,® 
where the authenticity of the will is challenged,® but also the in- 
quiry whether a holograph unattested writing was intended to 
operate as a will, or as a paper’ of instructions.’ In the cases 
which come before the Courts the evidence is rarely direct, and 
resort is had to inferences from correspondence, from conversations 
of the deceased person with his family or agents,§ and even from 
the situation of the document when found in his repositories.? 
Evidence of the like description is admitted in relation to questions 
of revocation by cancelling or destroying a testamentary instru- 
ment animo et facto, and in the converse case of a proving of the 
tenor of a will or settlement accidentally destroyed? The question 


Inglis v. Harper, 18 Oct. 1831, 5 W. & 


1 Doyle v. Blake, 2 Sch. & Lefr. 240. 
8. 785. In the latter case, the question 


Goodinge v. Goodinge, supra. 


3 Herbert v. Reid, 16 Ves. 481. 

4 See the cases cited in Wigram, p. 102. 

5 Arnott v. Burt, 1872, 11 M. 621; 
Stirling Stewart v. Stirling Crawfurd, 
1885, 12 R. 610; Veasey v. Malcolm’s 
Trs., 1875, 2 R. 748; and by petition 
under the Titles Act, 1868, in Addison, 
1875, 2 R. 457; M‘Laren v. Menzies, 
1876, 3 R. 1151; Brown, 1883, 11 R. 
400. See as to evidence in cases of 
notarial subscription, Watson v. Beveridge, 
1883, 11 R. 40; Lang v. Lang’s Trs., 
1889, 16 R. 590. 

5 For the purpose of entitling a foreign 
will to probate or confirmation, a certifi- 
cate of foreign counsel that the will is 
valid and authentic according to the law 
of the country where it is made, is prima 
fucie evidence ; in the goods of Deshais, 
OL lads Ere os. 

7 Munro v. Coutts, 1813, 1 Dow, 437 ; 


whether a certain letter formed part of a 
will was, by the House of Lords, ordered 
to be submitted to a jury, a precedent 
which, for obvious reasons, has not been 
followed in any subsequent case. See 
also Robb’s Trs. v. Robb, 1872, 10 M. 692 ; 
Colvin v. Hutchison, 1885, 12 R. 947; 
contra, Goldie vy. Shedden, 1885, 13 R. 
138. 

8 Munro v. Coutts, 1 Dow, 437, and 
cases cited infra, note 9. 

9 Inglis v. Harper, supra; see Lord 
Eldon’s observations on this element of 
proof, 5 W. & S. 794. Also Lewson v. 
Ford, 20 March 1866, 4 Macph. 631; 
Scott v. Sccales, 4 Feb. 1864, 2 Macph. 
613 ; Baird v. Japp, 15 July 1856, 18 D. 
1216; Grant v. Stoddart, 27 Feb. 1849, 
11 D. 860, 865-6; Forsyth’s Trs, v. 
Forsyth, 1872, 10 M. 616. 

10 Nasmyth v. Hare, 27 July 1821, 1 
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carter xx, Whether a partial deletion or obliteration was the result of accident 


Evidence in 
relation to 
ademption, 


or design is clearly a question of evidence, and would seem to be 
open to inquiry, whether the object were to show that the deletion 
was accidentally done by the testator, or by another hand.? 

726. In relation to the cognate question of the ademption of 
legacies, evidence may of course be adduced establishing the acts 
of alienation whereby the gift is alleged to be adeemed, as to the 
nature of which a general reference to another part of the work 
may suffice? On the questiou of the admissibility of evidence of 
intention in support of a will which is alleged to be revoked by 
the birth of a child to the testator, reference is made to the case of 
Elder's Trustees In that case the principle was applied which has 
been already been discussed with reference to Double Provisions,* 
—that evidence is not admissible against the will, but is admissible 
in support of the will and against the presumed revocation, pro- 
vided facts be averred relevant to infer an intention that the will 
should subsist. 


Sh. (App. Ca.) 65; Laing v. Bruce, 20 
Nov. 1838, 1 D. 59; Dow v. Dow, 30 
June 1848, 10 D. 1465; Falconer vy. 
Stephen, 9 Dec. 1848, 11 D. 220; Cun- 
ninghame v. Mowat’s Tr., 17 July 1851, 
13 D. 1376. 

1 Evidence is not admitted for the pur- 
pose of showing that material unauthenti- 
cated erasures were made before subscrip- 


tion or by the authority of the granter. 
See Lord Lyndhurst’s opinion in Grant v. 
Shepherd, 6 Bell, 171-2; Reid v. Kedder, 
12 Sh. 781. 

* Chapter XXI., Section III. 

3 Elder's Trs. vy. Elder, decided March 
16, 1894. 

4 Supra, Section IIT, 
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CHAPTER XXI. 


PAR Ty. 
OF REVOCABLE AND IRREVOCABLE GIFTS, 


CHAPTER XXI. 
REVOCATION OF WILLS IN GENERAL. 


1, Express Revocation. DESTROYING A WILL, ANIMO ET 
2. REVOCATION BY THE BIRTH OF FACTO. 
CHILDREN. 5. REVOCATION, TOTAL OR PARTIAL, 
3. ADEMPTION oF SpectAL LEGACIES. BY A SUBSEQUENT INCONSISTENT 
4. REVOCATION BY CANCELLING OR TESTAMENTARY WRITING. 
SECTION I. 


EXPRESS REVOCATION. 


727. Reserving for separate discussion the subject of Power How an in- 
to Revoke, and the restrictions on the right resulting from delivery eo tet 
of the deed or subject, and from obligation, there is not much to be &Ptesse4: 
said on the subject of Express Revocation. In general, the inten- 
tion to revoke a will, or a particular provision of a will, is effectual 
if declared in a holograph or tested instrument. No particular 
form of words is necessary; and in numerous cases relating to 
informal codicils such words as “ cancel,” “ annul,” “ recall,” “ alter,” 
&e., have been interpreted as synonymous with “revoke.” A 
revocation contained in a will made in a foreign country or colony, 
and executed according to the forms of the place of execution, is 
valid according to the intention expressed, and takes effect upon a 
conveyance of heritable estate in Scotland contained in the deed 
which is expressed to be revoked.” 

728. Where a revocation is expressed in general terms, a Revocation in 

5 : : : BIO general terms, 

question may arise as to whether a particular will or provision falls * 
within its scope, as in a case where a testator in his holograph will 


1 Ersk. 3, 9, 5; Bell’s Pr. § 1864; overruling the earlier cases of Dundas vy. 
Barclay v. Grifiths, 1830, 8S. 632; Kidd Dundas, 17388, M. 15,585; Lang v. 
y. Kidd, 1848, 5 D. 1187; Stewart v. Whytlaw, 1809, 2 Sh. (App. Ca.) 18, 
Neilson, 1860, 22 D. 646. note. See Fordyce v. Cockburn, 1827, 

2 Purvis’ Trs. v. Purvis, 1861,23 D. 5 Sh, 897, N.E. 822. 
812; Leith v. Leith, 1848, 10 D, 1137, 
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used the words, “I revoke all previous wills and testaments,” and 
it was held that the revocation did not apply to a bond of annuity 
under the Aberdeen Act, which the testator had granted in favour 
of his wife." 

729. It is not uncommon for testators who are proprietors of 
estates in different parts of the United Kingdom to dispose of the 
English and Scottish estates by separate wills, prepared with the 
proper professional assistance. Now, under the law of Scotland, 
prior to the Titles Act, 1868, heritable estate could not be disposed 
of by will, but only by a writing which professed to be a convey- 
ance de presenti, but which was allowed to remain undelivered 
until the granter’s death. It followed that a clause revoking all 
previously executed “ wills,’? or “wills and testamentary disposi- 
tions,” ? did not apply to dispositions of heritable estate in Scotland. 
It is evident that by the effect of the Titles Act, 1868, section 20, 
this question has passed into a new phase ; because a revocation 
of all “wills” would certainly include a proper testamentary 
writing disposing of heritable estate in Scotland, and thus the 
distinction becomes very thin between such a writing and a settle- 
ment imtuwitwu mortis expressed in dispositive language, which, 
although appropriate, is no longer necessary for the purpose. 

730. Partial revocations will be efficacious according to their 
terms, whether these operate directly or indirectly. Thus a revo- 
cation of a trust for sale changes the quality of the succession from 
moveable to heritable.* A revocation of the fetters of an entail 
leaves the estate to descend as fee-simple, subject to a simple 
destination.2 A revocation of an ulterior destination in a trust- 
deed causes the jus crediti to vest a morte testatoris in the institute, 
and so on. 

731. A clause of revocation of previously executed wills, if 
clearly expressed, is effectual, although the new settlement should 
fail of its intended effect. Illustrations of this rule occur in a now 
closed chapter of the law, Deathbed, and in the last edition of this 
book it was pointed out that where a deed of alteration expressly 
revoked a previous settlement, the heir-at-law necessarily acquired 
an interest to reduce the deed of alteration,’ and therefore it was 

1 Maclean v. Maclean, 1891, 
874. 

2 Dundas v. Dundas, 1783, 2 Pat. 
App. 618; Brack v. Hogg, 5 W. & S. 
61, affirming 6 S. 113; Cameron v. 


They 1By. 4 Grindlay v. King, 1858, 16 D. 27, 
and cases cited, voce Constructive Con- 
version (Chapter XI.). 

> Millar v. Marsh, 1855, 2 Macq. 284 ; 
affrming 15 D, 828. 


Mackie, 7 W. & 8. 106, affirming 9 S, 
601. 

® Fordyce v. Cockburn, 1827, 5S. 897, 
N.E. 832; Zhomas vy. Tennent’s Trs., 
1868, 7 M. 114. 


§ Johnston's Trs. v. Johnston, 1891, 18 
R. 823. 

7 Neilson v. Stewart, 1860, 22 D. 646 ; 
Erskine v. Erskine’s Trs., 1850, 13 D. 
223 ; Leith v. Leith, 1863, 1 M. 949, 
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said, unless it is the desire of the testator that his heir at-law 
should succeed in the event of his death within sixty dsys, the 
conveyancer ought not to insert a clause of revocation, but should 
leave the revocation to be effected by legal implication. Another 
case of a revocation taking effect independently of the new con- 
veyance, was the case of an English will professing to dispose of 
the granter’s whole estate, but ineffectual as a disposal of heritage 
in Scotland. But here also, in order that the heir-at-law should 
acquire an interest, it was essential that the ineffective will should 
contain a clause expressly revoking the previous effective will, 
because if the revocation depended on implication, the implied 
revocation was necessarily dependent on the second will being an 
effective instrument.1 Where a clause of revocation is unqualified 
and express, it must receive effect, although in the event which 
has happened the subject is not disposed of by the new settlement, 


and the effect of the revocation is to let in the claim of next of kin2 


SECLION IT, 
REVOCATION BY BirtTH oF CHILDREN. 


732. Where a testator dies leaving a will or general settlement 
which was executed at a time when he had no issue, and a child 
is afterwards born to him, it may be posthumously or within a 
short interval prior to his death, there arises a very strong pre- 
sumption that the disinheritance was unintentional? For this 
reason, equity imports into the settlement the implied condition, 
st testator sine liberis decesserit, which is said to be borrowed from 
the Civil Law,‘ and is at all events supported by the analogy of the 
Civil Law rule applicable to substitutions. 


1 Kirkpatrick's Trs. v. Kirkpatrick, 
1874, 1 R. (H.L.) 37, reversing 11 M. 
Dod 
2 Reynolds v. Miller's Trs., 1884, 11 

759. 

3 Ersk. 3, 8, 46; Bell’s Prin. § 1776. 
4 Mr. Erskine, in the passage cited 
above, appears to confound the doctrine 
of implied institution of a legatee’s 
children with that now under considera- 
tion ; the passages which he cites from 
the text of the Civil Law are applicable 
to the former doctrine. The fact is, that 
the equitable privileges accorded by the 
Roman law to children for whom no tes- 
tamentary provision had been made were 
greatly more extensive than those which 
the Courts of Great Britain have received 
as part of their municipal law. By the 
Civil Law, every child, whether born or 


R. 


unborn at the date of the father’s settle- 
ment, must be either expressly instituted 
heir, or expressly disinherited. Accord- 
ingly, if a Roman citizen made a will, 
passing over any of his children without 
words of express disinherison, the will 
was broken (ruptum); Inst, lib. 2, tit. 
13, 1; lib. 2, tit. 17,1. As one appli- 
cation of this principle, the force of a 
settlement was held to have been de- 
stroyed by the birth of children after the 
date of the settlement—libert postumi— 
unless such children had been expressly 
disinherited by such words as, “ What- 
ever children may hereafter be born to 
me, I disinherit them.” Even in that 
case, it would seem that the settlement 
was liable to be set aside, as improvident, 
under the querela inofficiosi testament. 
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CHAPTER XXI, 733, The benefit of this implied condition is personal to those 

Qualifications children of the testator whose interests are affected by the settle- 

nae ote ment, and in the event of their death without having obtained a 

decided cases. judgment finding them entitled to the benefit of the condition, it 
would appear that no right passes to their representatives.1 The 
leading case is Colyuhoun v. Campbell.2 The testator, who had 
been twice married, and had no prospect of a family, bequeathed 
one-half of his personal property to his widow, and the other half 
to his collateral relations in the proportion of certain specified 
sums of money, and also assigned his interest in the lease of a 
farm to his widow. Three years after the execution of the settle- 
ment a daughter was born; the testator survived the period of 
her birth only three months, during which time he was suffering 
from ill-health. The Court held that the implied condition was 
applicable, and reduced the settlement. The judges differed as to 
the extent to which the doctrine of presumed revocation should 
be carried. Lord Glenlee held that the condition would apply, 
unless it were “as plain as a pike-staff that the testator did not 
intend the succession to go to the child;” while the other Judges 
seemed to rely rather on the special circumstances of the case, 
and particularly that the period of survivance was very short, 
that the deed was a total settlement, and that the reduction was 
at the instance of the daughter personally, suing by her factor. 
It was at one time considered doubtful whether the principle 
ought to apply in a case where the testator had survived the birth 
of a child for such a time as would have enabled him to alter his 
will if so minded. This doubt was thought ill-founded in the case 
of Dobie’s Trustee,? Lord Rutherfurd Clark observing—* I am much 
inchned to the opinion that the revocation was absolute, and that 
even had the maker survived the birth of the child for a long 
time the will could receive no effect.” In the subsequent case of 
Munro's Executors,s a will made when the testator was unmarried 
in favour of the granter’s parents and nephew was set aside at the 
instance of the widow and children; and as the report states that 
there were three children, there can be no doubt that the testator 
(who was a writer by profession) had ample time to alter the will 
after the birth of the eldest child. 

Whether pecu- 734, In Colquhoun’s case all the legacies were in effect shares 

ee are of residue. The question whether the condition attaches to pecu- 


birth of chil.” niary legacies was formally reserved; but it is difficult to find a 
dren. 


1 Watt v. Jervie, 1760, M. 6401. 5 Dobie’s Trs. v. Pritchard, 1887, 15 
2 Colquhoun v. Campbell, 5 June 1829, RB. 2. 
7 Sh. 709. * Munro's Exrs. v. Munro, 1890, 18 


R. 122. 
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principle for distinguishing between the cases. There is perhaps cHaprer xx1. 
greater reason for excluding the application of the implied condition = 
in the case of a specific legacy, or destination of a special subject.t 

735. The condition fails where there is a manifest or presum- Rule fails 
able intention to disinherit. “If,” says Erskine, “the testator had eee 
afterwards children, and, notwithstanding their existence for some perme “ 
competent time before his death, made no alteration of the settle- — , 
ment in their favour, it is presumed that he neglected them from 
design, especially if the settlement was not of the whole or the 
greatest part of his estate.” On this principle, provisions in one 
case to a brother, and in another case to a wife, were sustained, 
where the granter had survived the birth of his child a few years 
without revoking the provision.? In one of the later cases it was 
held that the conditio did not apply, because the will was executed 
by the testator in the knowledge that his wife was pregnant, and 
because it was not a general disposition disposing of the wniversitus 
of his estate.* 

736. It was stated in the last edition of this book as a point 
to be determined, with reference to the case of a general settlement 
by a father in favour of his existing children nominatim, whether, 
in the event of a posthumots child being born (or, what is the 
same in legal effect, in the event of the father dying suddenly 
after the birth of a child), the condition st sine liberis would ope- 
rate so as to give a right to a share of the succession to such subse- 
quently born child.® In the case of Oliphant v. Oliphant, reported 
by Mr. Bell,® the Court sustained the claim of a posthumous child 
to a share of a bond of provision destined to the granter’s two elder 
daughters nominatim, on the ground that the question was one not 
of the interpretation, “ but of the extension of a will.”* The ques- 
tion has now been determined in the negative in the important 
ease of Spalding,’ and it was there pointed out by the Lord Presi- 
dent that the case of Oliphant proceeded to some extent on the 
authority of a previous case, Azderson, which is now known to have 
been reversed in the House of Lords. In point of principle, there 


Whether a set~ 
tlement is im- 
pliedly revoked 
by the birth of 
a posthumous 
child. 


postumt. See on this subject generally, 
Inst. lib. 2, tit. 13, 1, and 2, 17, 1; Dig. 
lib. 28, tit. 8, fr. 3; and 28, 2, 10. 


1 See Mags. of Montrose v. Robertson, 
1738, M. 6398; Yule v. Yule, infra; 
Galloway v. Grant, 21 Feb. 1851, 18 D. 


a0, 


756. 

2 Ersk. 3, 8, 46. 

3 Yulev. Yule, 1758, M. 6400 ; Millar's 
Trs. v. Millar, 1893, 20 R. 1040. 

4 Adamson’s Trs. v. Adamson’s Eur. 
1891, 18 R. 11383. 

5 In the language of the Roman law, 
all children born after the execution of 
the settlement were designated Jiberi 


§ Oliphant v. Oliphant, 1794, Bell’s 
Fol. Ca, 125; 5 Br. Sup. 648. See An- 
derson v. Anderson, 1729, M. 6590; 1 
Pat. 136; Dempster vy. Willisun, 1799, M. 
16,947. 

7 Bell’s Fol. Ca. 126. 

8 Spalding v. Spalding’s Trs., 1874, 2 
R. 287; Findlay’s Trs, vy. Findlay, 1886, 
14 BR. 167. 
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is no difference between the extension of a special provision and 
that of a residuary destination, the difference being merely one of 
amount. The posthumous child would, in any view, be entitled 
to legitim. 

737. Since this chapter was written, it has been held that the 
birth of a son to a testator, who only had daughters when he made 
his will, had the effect of revoking the destination of the heritable 
estate. The cases referred to in another part of this treatise on 
the subject of the conditio si institutus sine liberis decesserut may 
be consulted as throwing light on this subject. 


SECTION III. 


ADEMPTION OF SPECIAL LEGACIES (EFFECT OF ALTERATION OF 
THE GRANTER’S TITLE). 


738. The doctrine of the ademption of legacies, and their satis- 
faction by provisions or gifts inter vivos, may also be regarded as a 
species of revocation by legal implication, as, for example, where - 
the revocation of a legacy is implied from the payment of an equi- 
valent sum of money to the legatee,? or where, from any subse- 
quent act of the testator, fulfilment is rendered impossible—e.g., by 
selling the subject, or bequeathing it to another person.? Thus, 
a special legacy of “ the sum of £1000, lent on bond to E. and J.,” 
was held to be evacuated in consequence of the debtor having 
voluntarily paid up the bond two years before the testator’s death.* 
And where a testator, by his settlement, directed four houses to be 
conveyed to his four nephews respectively, and one of these houses 
was thereafter acquired by a railway company under their compul- 
sory powers,—on the death of the testator without having altered 
his settlement, it was held that the nephew to whom the house 
was destined had no claim for its value, because the sale of the 
house was equivalent to ademption of the provision. 


1 Elder's Trs. v. Elder, 16 March 3 Paul v. Paul's Trs.,5 July 1821, 1 
1894. See also the case of Grant's Trs, Sh. 101; Wyllie v. Ross, 12 Nov. 1825, 4 
v. Grant, 24 D. 1211, where the conditio Sh. 172, N.E. 174; 2 W. &S. 576. 


st institutus sine liberis, &e. was applied 4 Pagan v. Pagan, 26 Jan. 1838, 16 
to a settlement of heritage, and it was Sh. 383. 

held that, in this relation, it operated in ° Chalmers v. Chalmers, 19 Nov. 1851, 
favour of the eldest son. 14 D. 57. See also Jack v. Lauder, 1742, 


* Robertson v. Robertson's Trs.,15 Feb. M. 11,357 ; Presbytery of Kirkcudbright v. 
1838, 16 Sh. 554 ; Mollison v. Buchanan, Blair, 1742, Elch. ‘‘ Legacy,” No. 10, M. 
22 Feb. 1822, 1 Sh. 346, N.E. 824; Bur- 8066 ; Panton v. Gillies, 22 Jan. 1824, 2 
rell v. Burrell, 15 May 1828, 6 Sh. 801. Sh. 632, N.E. 586; Forlong v. Taylor's 
But see contra, Hume v. Stewart,26 Noy. Euxrs., 15 Sh. 126 3; 3 April 1838, 38. & 
1834, 13 Sh. 90. UE De MF 
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739, The doctrine of the ademption of special legacies was first cuaprsr xz. 
established in England by the decision of Lord Thurlow in the Ademption of 
leading case of Ashburton v. Macguire, where a legacy of a bond siigteen con 
debt was held to be partially adeemed by the testator having of the subject. 
received dividends on the debt in bankruptcy; and a legacy of £1000 
East India stock was held to be adeemed in éofo in consequence 
of the testator having sold the stock. In the subsequent case of 
Stanley v. Potter,? the same eminent judge remarked that the test 
of ademption was whether the thing remained at the testator’s 
death, as if the testator had given a particular horse, which died 
or was disposed of in his lifetime, when of course there was nothing 
on which the bequest could operate. “The idea of proceeding,” he 
continued, “on the animus adimendi, has introduced a degree of 
confusion into the cases which is inexplicable, and I can make out 
no precise rule from them upon that ground. . . . It will be 
a safer and clearer way to adhere to the plain rule before men- 
tioned, which is to inquire whether the specific thing given remains 
or not.” <A specific legacy of corporeal moveables is considered to 
be adeemed by their total loss or destruction during the life of the 
testator, although they may have been insured, and their value 
recovered from the insurers.? 

740. The generality of the principle has been subjected to by Adem pion 
severe test in some of the English cases in relation to changing ted by inten- 
securities. In Barker v. Rayner* a testator bequeathed two poli- '°™ 
cies of assurance upon the life of his wife to his executors upon 
certain trusts; and his wife having predeceased him, he received 
the amount, and after paying out of the proceeds a debt in security 
of which they had been assigned, invested the balance in securities, 
upon which it remained until his death. Sir John Leach, V.-C., 
held that the legacy was adeemed, on the principle that the Court 
could only inquire whether the specific thing remained at the 
death of the testator, and could not enter into the consideration 
whether it had or had not ceased to exist by an intention on the 
part of the testator to adeem it. This decision was affirmed by 
Lord Eldon on appeal In Gardner v. Hatton,’ the testator be- 
queathed £7000, secured by the mortgage of a particular estate. 

After the date of the will the principal sum and interest were 
received by the testator’s agent on his account, who immediately 
afterwards invested £6000 of it upon another mortgage, upon 
which it remained at the testator’s death. Sir L. Shadwell, V.-C., 

1 Ashburton v. Macguire, 2 Br. ©. C. 4 Barker vy. Rayner, 5 Madd. 208. 
108. 5 2 Russ. 122. 

2 Stanley v. Potter, 2 Cox, 182. 6 Gardner v. Hatton, 6 Sim. 93. 

3 Durrant vy. Friend, 5 De G. & Sm. 
343, 
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ruled that the legacy was specific, and that, as the testator had 
received the whole of the debt, it was a clear case of ademption. 
It has been considered an open question whether a testator, who 
having made a specific bequest of stock sells it, and afterwards 
purchases the same or a less amount of the same stock, thereby 
revives the bequest ;! but we do not see upon what principle this 
point can be distinguished from the case of reinvestment of money 
on mortgage noticed above. 

741. The conversion of Government stock from one denomina- 
tion into another by Act of Parliament, or of railway shares into 
consolidated stock, is not ademption.2 A destination will not be 
affected by a mere alteration of title, as by a transference of the 
subject of bequest from the name of a trustee to that of the tes- 
tator.2 Nor will the unauthorised act of the testator’s agents, or 
of his guardians in the event of supervening incapacity, have the 
effect of disappointing the special legatee.t In a case where a lady 
left sealed testamentary instructions to her agent as to the disposal 
of a sum of £4000 deposited in bank, and afterwards, at the sug- 
gestion of the agent, invested this sum in a heritable bond, for the 
sake of the higher interest thus obtained, it was held that the 
bequest contained in the testamentary titles was adeemed. Lord 
Moncreiff drew attention to the discrepancy between the British 
law on this subject and the doctrine of the Civil Law (Inst. 2, 20, 
12), according to which the legacy was due if the testator did not 
sell the subject with the intention to revoke the legacy, adding 
that our decisions appeared to be at variance with the principles 
of jurisprudence.® 

742, On a principle identical with that of the ademption of 
special legacies, it has been considered that if a testator makes a 
re-settlement of his estate, this imports a revocation not only of the 
previous destination of the estate, but also of all provisions consti- 
tuted in the form of burdens upon the estate. Accordingly, provi- 
sions charged upon an entailed estate under the Aberdeen Act 
were held to be revoked ademptione by the execution of a new 
deed of entail in favour of the same series of heirs, and with the 
same conditions, &c., under the powers of the 4th section of the 


1 See 2 Wh. & T. L. Ca. 6th ed. 284. * Taylor v. Taylor, 10 Hare, 475, de- 

° Oakes v. Oakes, 9 Hare, 666, and cided by Wood, V.-C., where the principles 
cases there cited. See Mitchell’s Trs.v. previously recognised as to conversion by 
Fergus, 1889, 16 R. 902, a case of the trustees and guardians, in questions be- 
conversion of gas shares into annuities tween heirs and executors, were held to 
payable by a municipal corporation, where be applicable to the defeasance of the 
the judges differed in opinion on this rights of specific legatees. 


point. ° Anderson v. Thomson, 1877, 4 R. 
3 Dingwall v. Askew, 1 Cox, 427. 1101. 
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Entail Amendment Act. 
in favour of the granter and his heirs, or the taking of a security in 
the same form to a subject to which a title had not previously been 
made up, does not, in general, operate as an ademption of a prior 
specific destination.2 Where a testator, without expressly revok- 
ing a subsisting destination of his heritable estate, executed a new 
settlement of a certain part of it, for the purposes of constituting a 
life interest and of charging certain debts upon the estate, and 
took the title in favour of his heirs and disponees in fee, this was 
held to amount to a revocation of the prior destination.2 In such 
cases it is necessary to look to all the circumstances for the pur- 
pose of discovering whether there was or was not an intention to 
adeem. According to one of the later decisions, the ademption of 
a destination of a heritable subject, consequent on the sale of the 
subject, has not the effect of destroying family provisions made by 
way of direction to burden the heritable subject.* 


SECTION IV. 


REVOCATION BY CANCELLING OR DESTROYING A WILL ANIMO 
ET FACTO. 


743, A settlement may also be de facto revoked by physically 
destroying or cancelling it; the requisites of which are (1) a final 
intention to revoke, and (2) an act of cancellation indicating such 
an intention.» The rule is illustrated by the case of Nasmyth v. 
Hare, where a testator cancelled his will by tearing off his seal, 
which was prescribed as a solemnity in the testing clause of the 
will;® and by the more recent cases of Falconer and Dow.’ Where 
the mutilation of the will is proved to have been accidental,’ or the 
result of insanity or of passion,”—revocation not being intended, 


1 Tay Newton v. Hay Newton, 18 July 
1867, 5 Macph. 1056. Affirmed 9 May 
1870, 8 M. (H.L.) 66. 

2 M‘Arthur v. Jamieson, 2 Sh. 23, 
N.E. 20; 22 March 1825, 1 W. & S. 60; 
Hay v. Crawford, 1678, M. 14.899 ; Earl 
of Kelly vy. Duncan, 1725, M. 10,660. 
See, as to moveable estate, North British 
Insurance Co. v. Tunnock, 1 Nov. 1864, 
3 Macph. 1. 

3 Murray v. Smith, 2 Feb. 1831, 9 Sh. 
378. 

4 Congreve’s T's. v. Congreve, 1874, 1 
R. 1102. 

» Dickson on Evidence, § 901. 


§ Nasmyth v. Hare, 27 July 1821; 1 
Sh. (App. Ca.) 63. 

” Falconer v. Stephen, 9 Dec. 1848, 11 
D. 220; Dow v. Dow, 30 June 1848, 10 
D. 1465. See also Houston v. Shaw, 
1711, Rob. 552, 561; Donald vy. Kirk- 
aldy, 8 April 1788, 3 Pat. 105; Patti- 
son’s T'rs. v. University of Edinhurgh, 
1888, 16 R. 73. 

8 Cunninghame v. Mouat's Tr., 17 
July 1851, 138 D. 1376 ; Irvine v. Lang, 
6 March 1840, 2 D. 804. 

® Laing v. Bruce, 20 Nov. 1838, 1 
D. 59. 

10 Doe v. Perkes, 3 B. & Ald. 489. 
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—in any of these cases there is no cancellation animo, and there- 
fore no revocation. 

744, A testator may empower another person to cancel his 
settlement ; but such a power will not be raised by implication ; 
nor will an improbative authority to cancel be sustained.’ In 
Douglas v. Douglas’ Trustees, the testator had added a postscript to 
a codicil, stating, “I am aware how very incorrect all these writings 
are, and I hereby empower my brother to alter any part of them he 
may deem proper.” It was held that this direction referred only to 
corrections in point of form, and that the brother was not thereby 
empowered to alter the disposal of the residue of the property.’ 

745. Where it is proved that a testator intrusted his will to the 
keeping of an agent, with instructions to destroy it, and his in- 
structions were disobeyed,’ cr where the intention to revoke is 
defeated by the conduct of an interested person, the act of cancel- 
lation is held to be accomplished, the testator having done all that 
was in his power to effect it And where a will is executed in 
duplicate, the cancellation of one of the duplicates, with the inten- 
tion of revoking its dispositions, is effectual as an act of revoca- 
tion.® But where a will was executed in duplicate, and after the 
death of the testator one of the duplicates was found mutilated, but 
the other was preserved intact in the custody of the testator’s agent, 
who had no knowledge of any intention to revoke the will, it was 
held that in such a case the presumption was in favour of the 
subsistence of the will, in the absence of evidence that the cancel- 
lation of the copy was done by the testator with intention.® 

746. Where a will known to have been in existence is not 
forthcoming after the testator’s death, it is necessarily presumed to 
be non-existent until its subsistence is established by a process of 
proving the tenor. It has been observed that this presumption 
does not arise unless there is evidence to satisfy the Court that the 
will was not destroyed after the testator’s death.’ A similar pre- 


1 Logan v. Loyan, 27 Feb. 1823, 2 Sh. 
253, N.E. 222, 

2 Monteath Douglas v. Douglas’ Trs., 
380 June 1859, 21 D. 1066. 

3 Chisholm vy. Chisholm, 1673, M. 
12,220. But see contra, Walker v. Steele, 
16 Dec. 1825, 4 Sh. 328, N.E. 327. 

4 Buchanan vy. Paterson, 1704, M. 
15,932; Bibb v. Thomas, 2 W. Blackst. 
1043, 

> Burtonshaw vy. Gilbert, 1 Cowper, 
49; Pemberton v. Pemberton, 18 Ves. 
310, cited in Winchester v. Smith, infra. 

8 Orosbie v. Wilson, 2 June 1865, 3 
Macph. 870. 


’ The mode in which this qualification 
of the presumption is applied is well 
exemplified in an English decision. A 
will which had been in the testator’s 
custody could not be found in his reposi- 
tories after his death, but there was 
evidence of declarations recognising its 
existence up to within three weeks of his 
death; there was no evidence of any 
change of intention during those three 
weeks, and the only person who was 
interested in an intestacy had access to 
and made a search in the repositories 
before they were searched by any other 
person. Coupling these facts with the 
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sumption arises where a deed is found cancelled in the testator’s cnaprer xxt. 
repositories after his death. In such a case, according to the most CS” 
recent authorities, the onus of proving the subsistence of the will 

rests with the party claiming under it. The question was raised 

in an action of proving the tenor of a mutual settlement executed 

by spouses in favour of the survivor, and providing for the distri- 

bution of the estate of the survivor after the decease of both the 

spouses, which was found, on the death of the husband, with the 
signatures of the wife and of the instrumentary witnesses cancelled. 

A proof having been allowed, at the instance of a party having an 

interest under the ulterior destination, the widow deponed that she 

had cancelled the signatures in a fit of passion, and without her 

husband’s knowledge. A majority of the Judges of both Divisions 

of the Court were of opinion that it was incumbent on the pursuer 

of the action to prove that the cancellation took place in a way that 

did not affect the validity of the instrument ; that the uncorroborated 

testimony of the widow was not legal evidence of the subsistence of 

the deed, and that the action accordingly fell to be dismissed. 

747. A deed when cancelled leaves the estate in the same Eftect of can- 
situation as if it had never existed,? though the instrument may ston. 
perhaps be looked at for the purpose of ascertaining what was in 
the mind of the testator before he altered his purpose? Assuming 
that the cancelled deed is to be regarded as non-existent, it follows 
that the cancellation of a deed containing a clause of revocation 
may have the effect of reviving a previously executed will. When 
it is considered that the revoking deed could not have any legal 
effect while it remained undelivered in the hands of the granter, 
the revival of the previously executed deed is a consequence which 
may be admitted without any legal or practical objection.* 

748. The revocation of wills and testamentary writings made in Effect of can- 
England, by way of cancellation or physical destruction, was ee 
originally legalised by the Statute of Frauds, and now rests upon ele Eng- 
the authority of that Act of Parliament and of a Statute of the 
present reign, which permits the revocation of testamentary instru- 
ments, by “ burning, tearing, or otherwise destroying the same by 


d 


the testator, or by some person in his presence and by his direction, 


non-appearance of the person interested 2 But see contra, Mure v. Mure, 1 
in the intestacy, the Court of Probate June 1813, I.C. 
refused to presume that the will had been 3 Adv.-Gen. v. Smith, 1 Mar. 1852, 14 


revoked, and granted probate of the draft D. 585, and Exch. Rep. ; 15 June 1854, 
of the will; Finch v. Finch, Law Rep. 1 Macq. 760; Mags. of Dundee vy. 


1 Prob, and Div. 371. Morris, 3 Macq. 164, 171. 
1 Winchester vy. Smith, 20 March 1863, 4 See Howden v. Howden, 8 July 1815, 
1 Macph. 685. HO. 


5 29 Car. II., cap. 3, § 6. 
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with the intention of revoking the same.”! ‘The cases are very 
numerous; and considering that decisions on the construction of a 
Statute are never of any great authority as regards the elucidation 
of a cognate rule resting on the authority of the common law, it 
has not been thought necessary to enter more fully into the subject, 
or to attempt a reswmé of the English authorities.” 


SECTION V. 


REVOCATION, TOTAL OR PARTIAL, BY A SUBSEQUENT INCONSISTENT 
TESTAMENTARY WRITING. 


749, Revocation, total or partial, as the case may be, is implied 
from the fact that two settlements executed by the same person are 
inconsistent with one another, in which case the rule is applicable, 
postertora derogant prioribus® Great difficulty is often experienced 
in resolving the question, Which of the testamentary writings found 
in the repositories of a deceased person constitute his last will ? 
Some positive rules have been laid down; but in their application 
to actual cases much is necessarily left to the discretion of the 
judge. Settlements executed of the same date are construed as one 
deed. A settlement containing a residuary clause may, but does 
not necessarily, supersede previous bequests of money or special 
subjects.2 A will which partakes of the quality of a total settle- 
ment is considered to be in its purpose and intention incompatible 
with the subsistence of a previously executed will or settlement, 
insomuch that a lapsed share of succession under a last will of the 
total estate will be given to the legal representatives of the testator 
rather than to the legatees under a previously executed will.6 But 
it has been determined, that where a settlement containing a 
general clause of revocation makes no provision as to the disposal 
of a certain specific estate, the heir to whom that estate was destined 
under a previous settlement shall take it rather than the granter’s 
heir-at-law.’ Codicils which are prior in date to the leading settle- 


21 Vict. cap. 2658/20: 

See the subject discussed in 1 Jarman 
on Wills, 5th ed. pp. 113-126, 

® Mitchelson v. Mitchelson, 15 Nov. 
1820, F.C. ; Burnett v. Burnett, 1701, 


Sh. 362; Inglis v. Harper, 18 Oct. 1831, 
5 W. & S. 785, reversing 6 Sh. 864, 

® Special Case Kenmore’s Trs., 1869, 7 
M. 771. See Sibbald’s Trs. v. Greig, 
1871, 9 M. 899 ; Grant v. Stoddart, 11 


M. 15,566 ; Balvaird v. Latimer, 5 Dee. 
1816, F.C. ; Barclay v. Griffiths, 4 Mar. 
1830, 8 Sh. 682; Beattie v. Thomson, 21 
June 1861, 23 D. 1163 ; and see contra, 
Dove v. Smith, 31 May 1827, 56 Sh. 734, 
N.E. 684, 

4 Fergus v. Fergus, 7 Feb, 1838, 11 


D. 869, per Lord Jeffrey ; and 1 Macq. 
163 ; Sellar vy. Stephen, 21 June 1855, 17 
D. 975. 

8 Bertram’s Tr. v. Matheson’s Tr., 1888, 
15 R. 573; Grant v. Stoddart, 27 Feb. 
1849, 11 D. 870. 

7 Allan v. Glasgow, 4 D. 494; 14 
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ment ought not to be held effective if they are explanatory of or 
ancillary to a previous settlement which is revoked by implication. 
Yet even this rule is subject to exceptions. For example, a codicil 
bequeathing a specific subject was held effectual, even when 
anterior in date to the last general settlement.2 The circumstance 
that a number of the legacies contained in a partial will or settle- 
ment are repeated in a subsequent total settlement—the same 
sums being given to the same persons—creates a strong presump- 
tion that the former will is impliedly revoked* A will or codicil 
which is invalid from insufficient attestation or similar causes can 
have no effect as a revocation of a prior will.4 

750. Where it appears that two testamentary writings are 
capable of standing together as one settlement, no implied revoca- 
tion can be inferred in relation to any of the bequests of the first 
executed will, unless the terms of the bequest are necessarily incon- 
sistent with those of the last will.’ The case of Alves v. Alves is an 
illustration. The testator, by his trust-settlement, divided the 
residue of his estate into two equal shares, to be distributed amongst 
certain relatives, who, in the concluding part of the clause, were 
also appointed “ residuary legatees.” By a codicil he made a new 
division of the residue into three equal shares, as to one of which 
there was a total failure of the objects of the destination. This 
share was claimed as lapsed succession by the legal representatives 
of the testator, and as residue by the residuary legatees of the first 


Aug. 1846, 5 Bell, 379. This principle vious and uniform dispositive acts ; and 


was applied when the deed last executed, 
though in form a total settlement, was, 
by reason of the omission to make use of 
dispositive words, ineffectual to carry 
heritable estate in Scotland ; Richmond’s 
Trs. v. Winton, 25 Nov. 1864 ; 3 Macph. 
95 ; Campbells Tis. v. Campbell, 24 D. 
1322. 

1 Stewart v. Baillie, 27 Jan. 1841, 3 
D. 463. 

2 Fleming v. Fleming, 1800, M. ‘‘ Im- 
plied Will,” App. No. 1; Dalglish’s Trs. 
v. Orum, 1891, 19 R. 170, where the 
codicil was of intermediate date, and the 
two settlements were identical. 

3 Macleod’s Trs., 1871, 9 M. 903; 
contra, Low's Ears., 1873, 11 M. 744; 
and observations of Lord Justice-Clerk 
in Horsbrugh v. Horsbrugh, 9 D. 341. 
‘“‘The presumption is always strongly 
adverse to an unfinished instrument 
materially altering and controlling a will 
deliberately framed, regularly executed, 
recently approved, and supported by pre- 


this presumption is stronger in proportion 
to the less perfect state of, and the small 
progress made in, such instrument. To 
establish such a paper, there must be the 
fullest proof of capacity, volition, final 
intention, and involuntary interruption.” 
—Jarman on Wills, 5th ed. 97. 

4 Stirling Stewart v. Stirling Craw- 
furd’s Trs., 1885, 12 R. 610; and see 
the case of Airkpatrick, cited infra. 

5 Grant v. Stoddart, 11 D. 876, per 
Lord Fullerton ; 1 Macq. 163; Dove v. 
Smith, 31 May 1827, 5 Sh. 734, N.E. 
684; Allan v. Sinelair, 1776, 2 Pat. 
403. Where the last will contains an 
express revocation of all previously exe- 
cuted wills, the clause must receive 
effect notwithstanding that a prior will 
may be capable of standing along with 
the last; Lawric’s Trs. v. Lawrie, 12 
July 1843, 5 D. 1346; Kirkpatrick's 
Trs. v. Kirkpatrick, 1874, 1 R. (H.1L.) 
37; Thomas vy. Tennent’s Trs., 1868, 7 
M, 114. 


413 


CHAPTER XXI, 


If possible, 
both wills 
shall subsist. 


414 


CHAPTER XXT. 


Revival of re- 
voked will by 
the operation 
of a subsequent 
revoking in- 
strument, 


REVOCATION OF WILLS IN GENERAL, 
executed settlement. It was held that, although the partition of 
the estate into three shares was an implied revocation of the 
the previous partition into two shares, that it did not operate as a 
revocation of the ultimate residuary bequest contained in the 
original settlement. The second Rorburgh case decides that an 
implied revocation is only operative in the event of the last executed 
will being effectual ; but that if it should be reduced ex capzite lecte, 
or on any extrinsic ground, the inconsistency does not arise,” and 
the first will is to be held effectual. A revocation of the beneficiary 
interest given to persons who are also appointed executors does 
not imply a revocation of their appointment as executors.® 

751. A testamentary deed of revocation has the same ambula- 
tory character which belongs to a testamentary disposition, and 
therefore, where the will to which the words of revocation apply is 
not cancelled or destroyed, it may be revived by revoking or 
destroying the revocation of it. Thus, where a trust-deed, being 
the last testamentary settlement of the granter, contained a revoca- 
tion of all previously executed wills and settlements, and this 
settlement was itself destroyed by the testator’s directions in his 
lifetime, the revocation which it contained was held to be destroyed 
as well as the positive dispositions of the settlement, and a pre- 
viously executed will was therefore revived. And a revocation by 
testamentary disposition of a last will disposing of the wniversitas 
of the testator’s estate was found to have the effect of reviving a 
previously executed will. In another case it was held that a 
revoked testamentary disposition was not revived by being delivered 
by the testator to his trustees with a direction not to open the 
packet until after his death.® 


1 Alves v. Alves, 8 Mar. 1861, 23 D. 
(12; 
2 Roxburgh v. Wauchope, 25 May 1820, 
6 Paton, 548. 
3 Scott v. Peebles, 1870, 8 M. 959. 
+ Howden v. Crichton, 8 July 1815, 


F.C. See 1 Jarman on Wills, 5th ed. 
118. 

> Dove v. Smith, 31 May 1827, 5 Sh. 
734, N.E. 684. 

8 Ker y. Erskine, 16 Jan. 1851, 13 D. 
492. 
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SECTION I. 


UNILATERAL INSTRUMENTS AND EFFECT OF DELIVERY OR 
TRANSFER TO TRUSTEES. 


752. The granter of a will or settlement is entitled to revoke 
or alter its dispositions so long as the instrument and the estate 
conveyed by it remain subject to his control, which in general will 
be the case while the instrument is undelivered. And where by a 
contract of marriage the husband’s estate is disposed of only in a 
certain event, eg., by giving it, in the event of his wife’s surviv~ 
ance, to her in liferent, and to the children of the marriage in fee, 
the settlement is revoked by the occurrence of the alternative 
event of the wife’s predecease, and a new settlement may then be 
made for different purposes. A settlement of heritable estate 
containing a clause dispensing with delivery,” and a will or disposi- 
tion of moveables without such a clause, are effectual when found 
undelivered in the granter’s repositories, or in the custody of a 
friend or agent to whom the instrument has been intrusted for safe 
keeping. Up to the last moment of life a voluntary settlement of 
the granter’s estate is held to be ambulatory and revocable, if it 
has not previously been delivered to the grantee. 

753. Delivery, it may be affirmed, will not constitute a bar to 
the revocation of a settlement which reserves thegranter’s liferent, 
unless a beneficial and indefeasible right is conferred by the settle- 
ment on a person in existence at the time of delivery. This prin- 


1 Dickson v. Somerville’s Trs.,38 Macph. livery, could not receive effect as a testa- 
692; 16 May 1867, 5 Macph. (H.L.) 69. mentary instrument,— Anderson v. Robert- 
2 Tt has been held that a settlement of son, 21 Feb. 1867, 5 Macph. 503 ; but 
heritable estate which was not delivered since the passing of the Titles Act, 1868, 
in the granter’s lifetime, and which did such a clause is not essential. 
not contain a clause dispensing with de- 
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carrer xxr. ciple is established by a series of consistent decisions. Thus, where 


a postnuptial settlement by spouses was revoked by the wife as 
donatio inter virun ef uxorem, and the deed of revocation was 
objected to on the ground that the settlement conferred certain 
rights on the lady’s daughter, for whose benefit the settlement was 
alleged to be retained, it was found that the right claimed, not 
being a vested interest but only a spes successionis, did not bar the 
eranter’s power of revocation. Again, where a lady, at the sugges- 
tion of her friends, on attaining majority and before her marriage, 
executed a trust-settlement of her whole estate for the benefit of 
the children of her then intended marriage, whom failing, for her 
next of kin, reserving her own liferent, which deed she soon after 
revoked, and granted in place of it an antenuptial contract of the 
ordinary description, the revocation was sustained. “That a 
party may grant an irrevocable deed,” Lord Rutherfurd observed, 
“and put it beyond his power by delivery, and vest effectually the 
property so conveyed against his own subsequent acts and deeds, 
for the benefit of existing parties in whom by that deed he creates 
an interest, there can be no doubt. But such a case has no 
resemblance to the present. There was no beneficiary in 
whom a jus quesitum could be vested. Upon the principle now 
contended for, it must have remained good all her hfe; and was it 
to be held that by such a deed she could reduce herself directly to 
the state of an alimentary liferenter merely of her own property, in 
favour of parties not existing, who never might exist, and whose 
possible existence was not yet the subject of any contract with any 
existing party?” The judgment was affirmed by a majority of the 
Judges in the Inner House for the same reasons. The principle 
was further extended in the case of Mackenzie's Trust, where, under 
somewhat similar circumstances, a lady on the advice of her agent 
executed a trust of her property for her own liferent alimentary 
use, fee to her children, whom failing, to such persons as she 
might appoint by will. Upon her marriage the lady elected to 
revoke the trust, and it was found that she was entitled to do so, 
and to execute a postnuptial contract, although the action was not 
brought until after the birth of a child of the marriage. 

754, But again it has been established by a series of decisions 


1 Fernie vy. Colquhoun’s Trs., 20 Dec. 
1854, 17 D, 233. The question in what 
cases heirs or children take a jus crediti, or 
vested right, under marriage-contract obli- 
gations, is considered infra, Chapter 
XXXVI., Section III. (Marriage-Con- 
tract Provisions), 

2 Murison v. Dick, 10 Feb. 1854, 16 
Dr 529: 


* 16 D. 532. Compare this with Torry 
Anderson’s case, 2 June 1837, 15 Sh. 
1073, where the question was considered 
with reference to an ordinary settlement 
on marriage. 

* Mackenzie v. Mackenzie’s Trs., 1878, 
5 R. 1027. Contrast with this the case 
of Williamson v.. Boothby, 1890, 17 R. 
SiG 
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equally clear and consistent, that the delivery of a deed to a 
beneficiary interested in its provisions, or to trustees for his benefit, 
deprives the granter of the power of revocation, so far as that bene- 
ficiary is concerned, if a power to revoke be not reserved. With- 
out going back to the cases in the Dictionary, we may begin with 
the case of Turnbull v. Tawse, where a trust was created by a lady 
for the purpose of conveying the residue of her property to her 
children nominatim, after payment of debts, and under reservation 
of an annuity to herself. By a supplementary deed the granter 
attempted to increase the amount of the debt which she had made 
a lurden on her property. Delivery having taken place construc- 
tively by causing infeftment to be taken on the deed of provision, 
it was held that the second deed could not affect the interests of the 
children under the first deed. In other cases deeds of provision 
conveying special subjects to a child or children have been 
delivered to the grantees by the granter, and when so delivered 
they have been held to give a vested right to the objects of the 
grant, of which they cannot be deprived by a subsequent revoking, 
or inconsistent will or deed of provision.? 

755. In the case of Smitton v. Tod,? a proprietor of heritable 
subjects, on the narrative that he was incapable, from facility, of 
profitably conducting his affairs, conveyed all his property to trus- 
tees for the purpose, after payment of debts, of providing an ali- 
mentary annuity to his wife, to be continued on her death to him- 
self, the residue being destined to the children of the marriage, of 
whom there were two already born at the date of the deed. The 
trustees took infeftment and thus obtained delivery of the subject 
of the provision as well as delivery of the deed of provision. In 
an action which was afterwards brought to have it found that 
the deed was a revocable postnuptial settlement, it was held that 
by the delivery of the deed and the infeftment of trustees for 
their benefit the children had a vested interest in the estate, and 
that the deed was irrevocable. For a view of the circumstances 
which may amount to delivery in the case of a deed which is the 
subject of correspondence and negotiation between the agent of 
the granter and the agent of the grantee, reference is made to the 


1 Turnbull v. Tawse, 15 April 1825, 
W. & S. 80, reversing 2 Sh. 1. On the 
other hand, in the case of Sommerville v. 
Sommerville, 18 May 1819, F.C., a deed 
disposing of heritage, and recorded in the 
Register of Sasines, was held to be pre- 
sumably revocable on the ground that it 
disposed of the wniversitas of the granter’s 
estate ; and the precedent was followed in 
Miller v. Dickson, 11 July 1826, 4 Sh. 

VOL. I. 


822, N.E. 829 ; and Fernie v. Colquhoun’s 
Trs., 20 Dec. 1854, 17 D. 233. 

2 Napier v. Orr, 18 Nov. 1864, 3 
Macph. 57; Spence v. Ross, 17 Nov. 
1826, 5 Sh. 18, N.E. 16. 

3 Smitton v. Tod, 12 Dec. 1839, 2 D. 
225; Braidwood v. Braidwood, 26 Nov. 
1835, 14 Sh. 64; Robertson v. Robertson’s 
Trrs., 1892, 19 R. 849. 
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judgment of the late Lord President in Yennent v. Tennent’s 
Trustees. The ease is too complicated to admit of abridgment, but 
it may be noted that in this case the deed was recorded in the 
Books of Council and Session, and in the view of the Court this 
circumstance, though not conclusive, was very material evidence of 
constructive delivery.2. The cases on this subject are elaborately 
reviewed by the same judge in another important case decided a 
few years later.2 To complete this subject it is proper to notice 
the case of a settlement in favour of spouses in liferent and 
children in fee. In such a case the taking of liferent infeftment 
does not interfere with the parent’s right of revoking the destina- 
tion of the fee. The possession given is to the liferenters only, 
and this does not imply anything equivalent to a delivery of the 
deed for the benefit of the fiars.* 

756. In the further consideration of this subject it is to be 
observed, that while a truster may, as we have seen, divest him- 
self of property vested in possession by a delivered gratuitous deed, 
it has not been decided that he may dispose of acguirenda in the 
same manner. In Wright v. Harley,> where there was a general 
conveyance of acquisita et acquirenda in trust for the purposes of 
alimenting the granter and appropriating the balance of the income 
to the maintenance of the truster’s wife and family, it was held, 
but only by a majority of the Court, that the interests of the wife 
and children were preferable to the right of the creditor in a debt 
contracted after the registration of the deed. The Judges found 
difficulty in recognising the husband’s alinientary interest; and 
there is force in the observations of Lord Fullerton, who held that 
the deed was ineffectual against creditors, that it was in substance 
a mere trust for managing the husband’s property, of the nature of 
an interdiction, and that it was incapable of operating a divestiture 
of the truster’s interest in the property.® 

757. A settlement conferring a vested right on the pupil 
children of the granter cannot be revoked by their father in his 


character of tutor and administrator. Accordingly, where such 


a revocation was executed by parents, the Court set aside the deed 
in an action at the instance of the children’s representatives, and 
it was observed that the fact of the children’s knowledge of their 
legal rights during minority lent no support to a plea of homolo- 
gation in a question with their representatives.’ 


' Tennent v. Tennent’s Trs., 1869, 7 Chapter XIV. (Testamentary Writings, 
M. 936. how constituted. ) 
27M. 948. > Wright v. Harley, 2 June 1847, 9 D. 


> Spalding v. Spalding’s Trs., 1874, 2 1151. 
R. 237. ° 9D. 1159. See Morrice v. Sprot, 27 
* Stewart v. Rac, 1883, 10 R. 463. June 1846, 8 D, 918. 
The case of Gilpin v. Martin, 1869, 7 M. * Macgibbon v. Macgibbon, 5 Mar. 


807, is noticed in the last section of 1852, 14 D. 605. 
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758. A letter or informal writing promising payment of a cuaprer xxm. 

sum of money to the person to whom it is addressed after the oOttigation or ~ 

writer’s death, will in general be presumed to be a testamentary “!) 

writing, so that the gift will be defeasible either by a subsequent 

revoking instrument or by the death of the grantee in the granter’s 

lifetime! But such a writing may confer a right, and may be 

irrevocable if proper words of obligation are used? 

759. Delivery may be either direct or constructive, as when a Constructive 
deed is delivered to a trustee or custodier as agent for the bene- oat ae 
ficiary. Without entering on a formal discussion of the subject, 
it will be sufficient to give a reference to such cases of constructive 
delivery as illustrate the law in regard to the revocation of settle- 
ments. The cases of Smitton and Wright, already referred to, are 
examples of constructive delivery by giving infeftment and putting 
the settlement upon the record. Where the purchaser of an estate 
or moveable right takes the title in the name of a member of his 
family, then, unless the security is delivered to the nominee, or 
something is done to withdraw the instrument from the purchaser’s 
control, the subject remains his property. The rule is nowhere 
more clearly stated than by Lord Kames in the case of Hill v. 
ful :+—* Delivery is in one case only a material circumstance to 
vouch the establishment or the transference of a right, namely, 
when the person who delivers has the disposal of the subject, for 
in that case solely the delivery must import his will to vest his 
right in another. Hence it is that, when a ‘man lends a sum and 
takes the bond in name of a child in familia, delivery of the bond 
to the father has not naturally any other signification than that 
the bond which comes in place of the money is to be under his 
power, as the money formerly was. It cannot import a delivery for 
behoof of the child, because the debtor who delivers the bond has 
no vote in the matter, but must deliver the bond to the father, 
from whom he got the money.” 

760. The doctrine has been laid down in general terms by presumed deli- 
writers on the law of evidence,® that deeds in favour of the fey ae 
eranter’s wife or children are effectual without delivery, on the 
ground that the father of a family is the proper custodier of writ- 
ings in their behalf. An examination of the authorities tends to 


1 Trotter v. Trotter, 1 Dec. 1842, 5 D. 
924; Miller v. Milne’s Trs,., 3 Feb. 1859, 
Cs outa 


Com., 5th ed. 276, as to the transfer of 
the right to moveables by tradition. 
4 Hill vy. Hill, 1755, M. 11,580, quoted 


2 Dugwid v. Caddal’s Trs., 29 June 
1831, 9 Sh. 844. 

3 See also Ersk. 8, 8, 913 Leckie v. 
Leckie, 1776, M. 11,581; Tennent v. 
Tennent’s Trs., supra; and see Bell’s 


with approval in Walker’s Exr. vy. Walker, 
1878, 5 R. 968. 

5 See Dickson on Evidence, § 939, and 
cases there referred to. 
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show that nothing more is intended by this proposition than that 
provisions in favour of members of the granter’s family, though 
conceived in the form of deeds inter vivos, are effectual if found 
undelivered in his repositories after his deatht It could not 
seriously be maintained that the retention of the custody of deeds 
of gratuitous provision by the granter should have the effect of 
barring his right of revocation; and indeed it would not be 
known until after his death whether he intended to treat them as 
delivered deeds. 

761. With reference to the doctrine of Lord Stair? that deeds in 
the hands of a third person are presumed to have been delivered for 
the grantee’s behoof, unless the contrary be proved by the writing 
or oath of the granter, it is observed by Erskine ® that in special 
cases the purpose of such depositation may be proved, not only by 
the grantee, but by the oaths of the writer and the instrumentary 
witnesses. He adds:—“ After a deed appears in the custody of 
the grantee, the presumption of delivery to him is so strong that 
it can in no case be elided but by his own oath or writing, and if 
the delivery be confessed by the granter or his representatives, the 
deed becomes the absolute right of the grantee, not to be defeated 
under the pretence of its having been granted in trust, unless the 
trust be proved either by the signed declaration or by the oath of 
the trustee.” # 

762. On this passage the observation of Lord Colonsay in the 
case of M‘Aslan v. Glen appears to be well founded :—“ The doctrine 
of Erskine upon this subject,” he says, “is not to be taken without 
qualification, otherwise it is not very clear on what ground an issue 
could be granted; for the matter would be reduced to a presump- 
tion in favour of the grantee, which is not the state of the law as 
an absolute proposition, A party may have possession of a deed, 
and the presumption of law may generally be that—that party being 
the beneficiary under the deed—it was delivered to him for the 
purpose of being so held by him. But that proposition may under- 
vo many qualifications, and the whole circumstances of each case 
must be looked at.”® The deposit of a settlement or deed of gift 
with a custodier who is agent for the granter and the grantee is 
not presumed to be made for the purpose of delivery, except in the 
limited sense that the deed may be effectual if produced unrevoked 
at the granter’s death.® 


1 Stair, 1, 7, 14; Ersk. 3, 2, 44 ; Bell’s 4 See Dickson on Evidence, § 960 et 
Pr. § 24 ; Forrest v. Wilson, 1 July 1858, seq. 


20 D. 1201; and see Downie v. Mac- > M‘Aslan vy. Glen, 17 Feb. 1859, 21 

killop, 5 Dec. 1843, 6 D. 180. D. 513. See also the cases upon the law 
2 Stair, 4, 42, 8. of agents’ lien or hypothec. Digest, voce 
° Ersk. 3, 2, 43; Dickson on Evidence, Agent and Client. 

§ 977, and cases there cited. $ Ersk. 3, 2, 48; Bell’s Pr. § 23; 


Ramsay v. Cowan, 1833, 11 S. 967. 
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SECTION II. 


Mutua WILLS AND SETTLEMENTS, AND WILLS FOUNDED ON 
AGREEMENT. 


763. The frequency of what are called mutual settlements is a 
peculiarity of the habits of Scottish people rather than of the law 
of Scotland, and it must be observed that if spouses and sisters 
living in community discover a predilection for joint action in the 
matter of making a will, this tendency is not infrequently followed 
by a reaction in which the survivor wishes, if possible, to dispose 
of the property of both. 

764, After much controversy, it may be taken as settled, that 
in the absence of expressions importing reciprocal obligations and 
a contract, a mutual will is neither more nor less than two wills 
in one instrument, and the construction of such an instrument 
consists in separating the wills of the two testators, and giving 
full effect to the wishes of each with respect to his individual 
estate. Nor,so far as the writer can discover, 1s there any difference 
in the principle of construction to be applied to mutual wills or 
trust-settlements by spouses and those which are executed by 
sisters, or it may be by two friends who may wish to settle their 
affairs in concert. If a settlement by spouses confers reciprocal 
benefits which are manifestly unequal, it may be revoked or set 
aside as a donation, but the right of revocation on such grounds 
is not considered in this work, and we here suppose a settlement 
such as the Jaw will support. 

765. (1.) If a mutual will does not contain an element of con- 
tract, each party retains the right to revoke the bequests of his 
property in whole or in part, and it makes no difference that the 
will is to be administered by trustees, or that it contains a power 
of revocation limited to the joint lives of the testators, and to be 
exercised by their joint act. This rule is illustrated by the case 
of a mutual will where the whole property disposed of belonged to 
one of the testators, who was accordingly found to have the right 
of revoking the mutual will altogether.t Of course, if the pro- 
visions of the mutual settlement are contractual, the contract 
must receive effect; and the most general rule to be extracted 
from the decisions (but rather by implication than by express 
statement) is that reciprocal provisions in favour of the granters 
are presumed to be contractual, but that this presumption does not 
extend to the provisions in favour of third parties. In regard to 


1 Stiven v. Brown's T7s,, 1873, 11 M. 262. 
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of the contract that the testamentary part of the instrument should 
not be altered. 

766, (2.) The ordinary ground or reason for entering into 
an arrangement of the nature of a mutual settlement is that the 
parties are desirous as matter of contract to secure to the survivor 
a certain interest in the estate of the predeceaser. Now, if the 
mutual settlement includes a destination of the estate of the pre- 
deceaser to the survivor in fee, whom failing, to other parties, then, 
unless the destination is protected by being made matter of con- 
tract (which will not be presumed), the substitution is defeasible by 
the will of the survivor! But there are exceptional cases where 
the ultimate succession is intended to be secured by the machinery 
of a trust, and if the Court is satisfied that the destination is 
matter of contract, then the contract, whatever it is, must receive 
effect. For example, the contract may be that the survivor shall 
have the power of spending the money, and yet that he shall not 
be entitled to defeat the destination by his gratuitous deed? 

767. (3.) The more usual arrangement for the benefit of the 
testators is that the survivor shall enjoy the lferent or income for 
life of the settled estate, subject, it may be, to a power of revocation 
by the joint act of the parties. Such a contract is in effect a 
species of mutual assurance, and it is presumed to be contractual, 
so that neither party can alter his will in such a way as to lessen 
the expectant interest of the other in his estate. But just as 
clearly is it presumed, in the absence of contrary indications, that 
the power of disposal of the fee, subject to the contingent life 
interest, remains with the respective granters of the mutual settle- 
ment.? Hence, if the settlement contains separate destinations of 
the fee, the survivor may alter the destination of his own estate, 
but cannot interfere with the disposition of the predeceaser’s 
estatet And again, if the estates have been massed together, and 
one-half of the aggregate estate disposed of by each party, the 
survivor's power of revocation is confined to the one-half which is 
destined to his relations or to objects designated by himself.5 In 
such cases the form and phraseology of the clause reserving power 


' Sp. Ca. Davidson, 1870,8M. 807; 2D. 458; Traquair v. Martin, 1872, 11 
Nicoll’s Exrs. v. Hill, 1887, 14 R. 384, M. 22. 
where the ground of judgment was that 4 Lang v. Lang, 1885, 12 R. 1265; 
such a substitution was not a “protected Welsh’s Zrs. v. Welsh, 1871,10 M. 16 . 


succession,” — see p. 389. Kay's Trs. v. Stalker, 1892, 19 R. 1071. 
2 Craick’s Trs. v. Mackie, 1870, 8 M. 5 Kerr v. Ure, 1878, 11 M. 780. In 
898. any case, savings out of liferent are 


* Nimmo’s Trs. v. Hogg’s Trs., 1840, always disposable; Morris vy. Anderson, 
1882, 9 R.. 952. 
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‘to revoke has not been treated as very important, and, for example, 
a general power to the longest liver to revoke and alter is presumed 
to have relation to his own estate or contribution to the settled 
fund,! and where, through misapprehension, the estates have been 
mixed, the heirs of the predeceasing settlor may require a rectifica- 
tion of accounts and separate investment.? 

768. (4.) With respect to settlements in which the rights given 
to heirs of the destination are contractual, the best illustration is 
the case of one of the spouses making a provision for the heirs of 
the other. The contract in each case must be found in the words of 
the instrument, and no general rules can be given? The judgment 
of Lord Cairns in the case of Costine* is an interesting example of 
the discrimination of what is contractual from what is testamentary 
and revocable in a will which was founded to some extent on an 
agreement. Even where the granters are spouses, and the heirs 
are their children, it cannot be said that there is any general rule 
against alteration by the survivor to the extent of his or her 
individual estate. The granters of a mutual settlement may, of 
course, reserve to themselves the power of separate revocation 
under such conditions as they think fit. The reservation is some- 
times in the form of a power to each of the parties to revoke to the 
extent of their respective interests. In the construction of a power 
so expressed,® it was held that a general revocation of a mutual 
settlement by one of the parties implied a revocation of every 
bequest contained in it to the extent of that party’s interest in the 
subject of conveyance, and not a mere withdrawal of one-half of 
the estate from the operation of the settlement. Had the latter 
construction been adopted, all the pecuniary legacies must have 
been paid in full, and the loss would have fallen wholly on the 
residuary legatees, whereas, on the construction which was adopted, 
legacies as well as shares of residue were diminished in rateable 
proportion. 

769. Mutual settlements are usually classed within the de- 
scription of deeds such as are held to be either constructively 
delivered, or to be effectual without delivery.” The case of Brown 


1 Welsh’s Trs. v. Welsh, swpra. 

2 Renton’s Trs, v. Alison, 1876, 3 R. 
1142. 

3 See Graeme v. Graeme’s Trs., 1869, 
7M. 1062; Greenoak v. Greenoak, 1870, 
8M. 386; Hogg v. Campbell, 1863, 1 M. 
647 ; Paterson v. Paterson, 1893, 20 R. 
484. 

4 Wightman y. Costine, 1878, 6 KR. 
(H.L.) 13. 


5 Main v. Lamb, 1880, 7 R. . 688 ; 


Lang v. Brown, 1867, 5 M. 789 ; Dickson 
vy. Somerville’s Tirs., 8 M. 602, and 1867, 
5 M. (H.L.) 69. See Anderson v. 
Garroway, 1837, 15 S. 4385; Kidd v. 
Kidd, 1868, 2 M. 227. 

6 Wilsone’s Trs. v. Stirling, 13 Dec. 
1861, 24 D. 163. Compare this case 
with Bisset v. Walker, 1799, M. “ Death- 
bed,” App. No. 2. 

? Fernie v. Colquhoun’s Trs., 30 Dee. 
1854, 17 D. 238. 
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cuarrer xxi. v, The Advocate-General+ may be referred to in illustration of the 


Contractual 
rights, how 
classified. 


principle of the constructive delivery of mutual settlements. The 
appellants, along with their deceased sister, had executed a mutual 
settlement of their whole estate and effects in favour of each other, 
and of the heirs and assignees of the last survivor. Lords Jeftrey 
and Cuninghame, in the Court of Exchequer, decided that this was 
a testamentary disposition, and therefore chargeable with legacy 
duty, but the judgment was reversed in the House of Lords, on 
the ground that the disposition was delivered, and therefore an 
irrevocable conveyance inter vivos of the joint estate. Lord St. 
Leonards observed,—-“ The debts provided for by this instrument 
are such as might be contracted by any of the sisters during their 
lives; and I think it clear that those debts were a charge not 
upon the share of each only, but a charge upon the whole fund. It 
was argued at the bar that that would lead to great absurdity and 
inconvenience. It might; but it was not an illegal provision, and 
it must be remembered that these ladies were not likely to feel 
any embarrassment from such a stipulation.”? The rule that a 
mutual deed does not require delivery applies to mutual deeds 
executed in duplicate.* 


SECTION III. 


RIGHTS UNDER MARRIAGE SETTLEMENTS, WHETHER CONTRACTUAL 
OR REVOCABLE. : 


770. The subject embraces two heads of inquiry,-—/irst, who 
are the beneficiaries under a marriage-contract who have con- 
tractual rights in the settled property ? and secondly, in what cir- 
cumstances, with regard to vesting and consents, may a settlement 
in consideration of marriage be revoked ? 

771, I. Those rights are presumed to be contractual which are (1) 
given or promised by one of the spouses, or a parent, to the other 
spouse ;* or (2) given or promised to the children or issue of the 
marriage ; and (3), where it appears from the settlement itself that 
rights arising to third parties (ey., children of a previous marriage 
or next of kin) are part of the stipulations of the contract by which 
the spouses intended to be bound, such rights will be protected 


1 Brown v. The Adv.-Gen., 28 June 4 A voluntary deed adopted by refer- 
1852, 1 Macq. 79 ; reversing judgment of ence in a contract of marriage is pars 


C. of Ex., 3 Feb. 1849, Exch. Rep. contractus ; Williamson v. Boothby, 1890, 
2-1 Macq. 90. See Wilsone’s Tvs. v. 17 R. 927 ; otherwise, such a deed is in 
Stirling, 13 Dec. 1863, 24 D. 163. general revocable after marriage ; Mac- 


® Robertson's Tis. v. Lindsay, 1873, kenzie v. Mackenzie's Trs., 1878, 5 R. 
LR. 328. 1027. 
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against the voluntary acts of the spouses in derogation of the 
contract. 

772. The question whether grandchildren of the spouses (or 
issue in any degree) are entitled to contractual interests has been 
resolved in the affirmative by the judgment of the House of Lords 
in the very important case of Macdonald v. Hall By antenuptial 
contract of marriage Andrew Hall conveyed to his promised spouse 
in liferent, for her liferent use allenarly, subject to restriction as 
after mentioned, and to the child or children of the said intended 
marriage, and the issue of the bodies of such children, whom failing, 
to his heirs and assignees his whole estate; then followed the 
singular qualification that, in case there should be no children of 
the marriage, or no living child at the dissolution thereof, the life- 
rent provision in favour of the wife should be restricted to an 
annuity of £150. Mrs. Isabella Hall or Macdonald, the only child 
of the marriage, died during the subsistence of the marriage, sur- 
vived by a son, the appellant. Andrew Hall died, survived by his 
wife and this grandson. By his testamentary settlement he gave 
a liferent of his whole estate to his wife, a legacy of £5000 to his 
grandson, and the balance to collateral relatives. In the Court of 
Session it was held (contrary to the view of the Lord Ordinary, 
Lord Kincairney) that the issue of the children of the marriage had 
no contractual rights, and accordingly that Andrew Hall had power 
to remove the restriction of his wife’s liferent, and also to dispose 
of the fee as he pleased, although the effect of these testamentary 
acts was to lessen proportionately the benefit taken by the grand- 
son. In the House of Lords the appellant consented that his 
grandmother should have her liferent of the whole estate, and 
maintained that he could not be deprived of the fee. Their Lord- 
ships were unanimously of opinion that provisions in favour of the 
“issue” of the marriage (including “ every person lineally descended 
of the marriage”) are within the consideration of marriage, and 
are practional. The dicta in Erskine and Bankton? were interpreted 
in this sense, and two cases were founded on, in one of which an 
antenuptial obligation to provide, and in the other a conveyance of 
heritable estate in an antenuptial contract in favour of the heirs of 
the marriage, were held to confer rights on the grandchild and heir 
which could not be defeated by subsequent voluntary deeds.? It 
might be urged that these cases are inconclusive, because of the 
known principle that where heritable estate is settled on the con- 

1 Reported as Macdonald v. Scott, 24 3 Stewart v. Graham, 1744, 1 Pat. 
July 1893, L.R. Ap. Ca. 642, reversing 364 ; Macleod y. Macleod, 1828, 6 S. 
19 R. 567. 1043, 

2 Ersk. 3, 8, 38-89; Bankton, 1, 5, 

9, 15. 
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sideration of marriage on a series of heirs, an obligation not to 
alter the succession is presumed, a principle which was frequently 
invoked in support of unrecorded entails. But it would be very 
useless to inquire further as to the history of the onerosity of grand- 
children’s provisions, because the principle is now established by a 
decision of the highest authority, supported by powerful reasoning; 
and, it may be added, the principle as established can only work 
beneficially, while its limitation to immediate issue might cause 
the disappointment of well-founded expectations and actual hard- 
ship. Spouses may of course frame their contracts so as to confine 
the benefit of their obligations to the immediate issue of the 
marriage, should such be their desire. . 

773. The claim of the grandchild in Macdonald v. Hall was 
founded on conditional institution, but there can be no doubt as to 
the application of the principle to a destination to children of a 
marriage in liferent and to their issue in fee, protected by a trust. 
In such a case the grandchildren will be within the scope of the 
contractual provisions of the deed. 

774. In the case of a settlement of heritable estate in consider- 
ation of marriage, the parent being fiar, grandchildren have a pro- 
spective interest either as conditional institutes, or as substitutes.! 
It is plain enough that if a son or immediate heir of the marriage 
survives his father, the father may defeat the substitution by dis- 
poning the estate. Nevertheless, the grandson would seem to have 
an interest to prevent the settlement being gratuitously altered by 
the settlor to the prejudice of his chance of succession. But the 
Court and the House of Lords in Routledge v. Carruthers? held that 
the maker of a marriage-settlement, by arrangement with his ‘son, 
might discharge the obligation in favour of the heir of the marriage, 
and that the same effect might be accomplished by the father pro- 
pelling the fee to his son. It is evident that this decision cannot 
be reconciled in theory with Macdonald v. Hall, and the Lords who 
considered the last-mentioned case treat Routledge as an anomalous 
case, Lord Watson pointing out that the decision was equally 
adverse to the contingent rights of younger children as to those of 
grandchildren.’ 

775, In the cases in which a grantee under a marriage-contract 


1 See 45 and 46 Vict., cap. 58, § 17; 
and Petition Scott Douglas, 1883, 10 R. 
952. 

2 Routledge v. Carruthers, 19 May 
1812, F.C.; Majendie v. Carruthers, 
16 Dec. 1819, F.C. ; June 1820, 2 Bligh, 
692, 4 Dow, 392. 

* In connection with this subject the 
following cases were referred to in the 


previous edition,--Zrail v. Trail, 1737, 
M. 12,985; Monro v. Gordon, 1760, 5 
Br. Sup. 880; Fotheringham v. Ogilvie, 
1797, M. 12,991; Maconochie v. Green- 
lee, 1780, M. 13,040; Cunninghame v. 
M‘Leod, 13 Aug. 1846, 5 Bell, 210; 
Fernie v. Colquhoun’s Trs., 1854, 17 D. 
233 ; Murison v. Dick, 1854, 16 D. 529. 
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is able to claim a contractual or indefeasible right, that right must 
arise either from the relation in which the grantee stands towards 
the parties to the contract, or from express obligation, or from the 
circumstance that one of the parties at the time of the marriage 
(or, it may be, during its subsistence) has made over property to 
trustees for the benefit of the grantee. An example of an in- 
defeasible right acquired under a contract of marriage by children 
of a previous marriage is furnished by the case of Mackie v. Gloag’s 
Trustees The deed was in the form of a contract, but the settled 
property was the property of the wife, and after securing her own 
liferent interest in it by means of a trust, the lady directed her 
trustees to hold the trust-estate “for behoof of the children pro- 
created or to be procreated” of her body, subject to the usual 
power of division. On this conveyance the trustees were im- 
mediately infeft. There were no children of the marriage, and the 
question was as to the validity of certain testamentary writings of 
the settlor, Mrs. Gloag, by which a part of the settled property 
was taken away from the children of the first marriage, who, it 
will be observed, were comprehended in the destination. The 
Court by a majority (Lord Rutherfurd Clark dissenting) held that 
the destination was revocable as regards the interests of these 
children. The House of Lords, while indicating that by the form 
of the destination the wife’s existing children were brought within 
the consideration of marriage,? decided the case on the more 
general ground that, irrespective of the circumstance that the deed 
was granted on entering into marriage, it was a deed of trust 
followed by infeftment and possession, and without a reserved 
power of revocation, and that it was therefore effectual as a gift 
of the lands to the beneficiary in whose favour it was, granted.? 
776. In closing this part of the subject, it may be stated, in the 
words of Mr Erskine,‘ that “where the interests of the husband 
and wife have been settled by antenuptial contract, postnuptial 
deeds are revocable, in so far as they either add to or diminish the 
provisions of the first contract without a valuable consideration on 
the other part,”® to which it may be added that postnuptial con- 
tracts are reducible at the instance of the issue of the marriage in 
so far as prejudicial to the interests secured to them by antenuptial 


1 Mackie v. Gloag’s Trs., 6 Mar. 1884, 
11 R. 10, reversing 10 R. 746. 


5 But such a postnuptial contract pro- 
ceeding on the narrative that the ante- 


2 See p. 13, per Lord Chancellor, 

Ol ets (aE) jaa. Ah alvhy We NS 
Ferguson's Curator v. Lerguson’s Tr., 
1898, 20 R. 835. 

4 Ersk. 1, 6, 30; Rae v. Nielson, 1875, 
2R. 676; Sp. Ca. Beattie’s Trs., 1884, 
11 R, 846. 


nuptial contract of the parties was no’ 


longer suitable, if allowed to stand unre- 
voked, is still a contract, and will be con- 
strued as such, and not as a testamentary 
deed ; Buchanan’s Trs. v. Whyte, 1890, 
Las Ga bea DA) ears 
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contract. The subject of donatio inter virwm: et uxorem does not 
fall within the scope of this work, but it ought to be pointed out 
as an apparent, but only an apparent, exception to this statement 
of the law, that where the wife’s interest is not protected by means 
of a trust, her deed alienating her separate estate in favour of a 
third party for a valuable consideration is effectual, and that the 
purchaser is not bound to see to the application of the price. 

777. II. If the question can be considered as still open for con- 
sideration, it may be doubted whether an antenuptial settlement in 
trust ought ever to be treated as revocable during the subsistence 
of the marriage in relation to the wife’s interest. The unique case 
or condition in which such revocation has been held competent, is 
that of an estate held in trust for the wife in fee, and in which the 
husband either never had, or has ceased to have, a life interest.2_ In 
the first of the cases cited, the husband had a liferent contingent on 
his survivance of his wife, which he offered to renounce; in the 
second, the income of the estate during the subsistence of the 
marriage was payable to the husband, and had been attached by 
his creditors. Then the wife successfully claimed the nght to 
revoke the trusts, in the character of sole beneficiary, Lord Deas 
dissenting in both cases on the ground that a trust constituted for 
the wife’s protection ought to be treated as irrevocable during the 
subsistence of the marriage in accordance with the agreement of 
the spouses. The principle of the case of Ramsay's Trustees is that 
if the purposes of the marriage-contract have either failed, or are 
satisfied, then it will follow that the estate which has been con- 
veyed in order to secure the provisions of the contract becomes 
absolutely the property of the person who conveyed it.® 

778. From these cases the conveyancer will learn that if it is 
desired that the wife’s estate should be protected against marital 
influence, the first purpose of the trust must be the payment of the 
income to the wife for life for her separate use, the fee being only 
given to her in the event of the marriage being dissolved without 
issue surviving. The rights of the issue of the marriage may be 
made subject to a qualified power of disposal in the wife. The case 
of Torry Anderson, and the very important decision in Menzies v. 
Murray, establish the principle that a trust for such purposes is 
not revocable stante matrimonio, either as to the liferent use, or as 


! Standard Property Investment Co. v. 4 Anderson v. Buchanan, 1887, 15 S. 
Cowe, 1877, 4 R. 695. 1073. 

2 Ramsay v. Ramsay’s Trs., 1871, 10 > Menzies v. Murray, 1875, 2 R. 507 
M. 120 ; Laidlaw y. Newlands, 1884, 11 (Court of Seven Judges). See also Pringle 
R. 481. v. Anderson, 1868, 6 M. 982; Sp. Ca. 

®* Per the Lord President Inglis, 18 R. Hope, 1870, 8 M. 699. 
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to the destination of the fee; and it is of no consequence that the cuaprer xxn. 
lady is stated to be of advanced age, and without the expectation = 
of issue. In order that the trust may be effective, it is not in the 
least necessary that it should be declared irrevocable ; and indeed, 
if the trust be intrinsically revocable, as in the cases of Mackenzie} 
ftamsay, and Laidlaw, it will not be saved by a promise made by 
the granter to herself that she will not revoke it. The essential 
point is, that an interest in the estate should be given to the issue 
of the marriage ; because, in a question of the power to revoke, it 
will neither be assumed during the marriage that there is no fur- 
ther prospect of issue, nor after its dissolution that all possible 
interests in the fee are represented by a surviving child When 
the fee is thus settled, the trust will be effective, however the 
income may be directed to be applied, and it is not necessary for 
this purpose that the life interest of the spouse or spouses should 
be declared alimentary.’ Such a declaration, of course, may be 
very useful in protecting the income of the trust against the claims 
of creditors. There does not seem to be any essential difference, as 
to the conditions necessary to make a trust effective, between the 
cases of a settlement made by the wife or her father, and a settle- 
ment made by the husband for the benefit of the wife and children 
of the marriage, subject to his own liferent. In the cases cited, 
the two trusts are for the most part separately considered, and are 
determined on common principles. 

779. The point that the wife does not become fiar, and is not en- Postnuptial 
titled to revoke merely in consequence of the reservation of a power sat Se 
of testamentary disposition, is determined by the case of Peddie,® in oe 
which case the judgment was delivered by Lord Rutherfurd Clark, 
and which is also the latest authority for the extension of the 
principle of the indissoluble character of a properly framed marriage 
trust to postnuptial contracts. “In a question with creditors, a 
postnuptial marriage-contract may not have the same power as an 
antenuptial marriage-contract ; but, intra familiam, I think it has. 
Marriage-contracts, whether antenuptial or postnuptial, are entered 
into for the same purposes and ends, and should, I think, have the 
same legal effect where the interest of third parties is not involved.” 7 


1 Mackenzie v. Mackenzie's Trs., 1878, 5 See the destination in Menzies v. 
bR. L027 Murray, supra. 
2 Supra, § 767, note 2. 6 Peddie v. Peddic’s Trs., 1891, 18 R. 
3 See the opinions of Lord Moncreiff, 491. 
2 BR. 511, and Lord Deas at p. 512. 718 R. 495; Allan v. Kerr, 1869, 8 


4 Hughes v. Edwardes, July 25, 1892, M. 34; Low v. Wow 89178.) 181 fg Oo We 
19 R. (H.L.), 33. 185, . 
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CHAPTER XXIII. 
OF DONATIONS. 


1. DonATION oR TRUST. 2. DONATION, WHETHER ABSOLUTE 
or Mortis Causa. 


SECRIONSE 
DONATION OR TRUST. 


780. Mortis causa gilts only fall strictly within the scope of this 
work. But the cases of this class cannot usefully be considered in- 
dependently of the law of Donation in general, and for this reason, 
that as a preliminary to all legal questions the alleged donee is 
always set to prove the donation, and it is only in the case of the 
oift being proved—which is not the most frequent alternative—that 
the question arises whether the gift is absolute, or is a gift made 
under conditions which place it in the category of donatio mortis 
causa. Under this head it is proposed to consider the assemblage 
of cases in which the holder of a sum of money, or document 
representing money which belonged to a defunct, claims the right 
to retain or draw the money upon the title of donation. 

781. With few exceptions, the cases of donation which come 
before the Courts have relation to money represented by bankers’ 
receipts. It is indeed theoretically possible to make a donatio 
mortis causa of any subject, moveable or immoveable; but then, if 
the subject be heritable estate, or invested money, such as stocks, 
heritable or moveable bonds or debentures, not being obligations 
payable to bearer, the gift could only be made in writing; and if 
an assignment, expressed to be conditional on the death of the 
cedent, were produced by the assignee after the cedent’s death, it 
is not likely that any question would be raised as to the delivery 
of the instrument, such delivery being consistent with the granter’s 
expressed intention and the probabilities of the case. Again, in 
the case of an ex facie unconditional assignment bearing to be 
granted for love and favour to the grantee, or granted intwitu mortis, 
it may be affirmed that, with the doubtful exception of heritable 
estate, the subject of assignment will vest without delivery, and 
without a clause dispensing with delivery on the granter’s death. 
And the result will be the same, if, instead of a separate deed of 
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assignment the creditor in the security shall have caused the name cmarrer xxi 
of the donee to be inserted as purchaser or conditional institute in 
the document of title, as the writer has shown in the fourth section 

of. the Chapter on the Constitution of Testamentary Writings! 

782, Thus the operation of the principles of law and the pre- Deposit- 
sumptions applicable to donation is in practice confined to gifts “°°?™ 
of money and corporeal moveables, the testator’s money being in 
Scotland most usually in bank, and represented for the purposes 
of donation by a banker’s receipt.” 

783. Here it may be convenient to note that it has been settled Destination in 
by a uniform and unquestioned series of cases that no testamentary ee ats 
effect can be given to a destination inserted in a deposit-receipt. mentary effect. 
The four cases noted may suffice for purposes of reference,? and it 
may be pointed out that the reason is that no higher effect can be 
attributed to a conditional institution in an instrument of title 
than would be given to a separate assignment. Now, a receipt for 
money is not an assignable or negotiable instrument, and whether 
we consider the case of a receipt originally expressed to be granted 
to A. and B. or the survivor, or the case of a receipt originally 
eranted to A., and indorsed by him into the name of B., if the 
money be the property of A., then B. takes nothing on the face of 
the instrument but a mandate from A. to draw the money, which 
falls by the death of the mandant. 

784, Passing to the main question, the mode of constitution of Elements of 
a gift or donation, it is matter of ordinary experience that this 9foraton 
in the case of: money or moveables usually includes two elements, “livery: 
the expressed intention to make a gift, and the delivery of the 
subject. The first of these elements would seem to be essential 
in a case of proper donation, as distinguished from that of a 
gratuity for services rendered, where, the intention and the cause 
of granting being known to both parties, its expression may be 


1 Chapter XIV., Section 1V. 

2 Money in an account-current kept by 
the testator himself may be the subject of 
aclaim of donation. See Smith v. Smith’s 
Trs., 1884, 12 R. 186. To this category 
also belong the cases of gratuitous in- 
dorsations of bills of exchange with a 
quasi-testamentary intention, as to which 
see the cases of Murray v. Todd, 6 March 
1818, Hume, 275; Adam v. Johnston, 
1782, M. 1416; Steel v. Wemyss, 1793, 
M. 1409; Anonymous, 1752, 5 Br. Sup. 
802. A bill payable after death is, of 
course, not a habile mode of constituting 
a bequest, as this is not the case of a 
transference of a security with the inten- 


tion of constituting a gift or bequest, but 
is an attempt to give to the bill itself a 
testamentary operation contrary to the 
legitimate purpose of the instrument ; 
Fulton v. Blair, 1722, M. 1411; Hutton 
v. dTutton, 1724, M. 1412; Wright v. 
Wright, 1761, M. 8088; Dowie v. Millie, 
1786, M. 8107 ; Milne v. Grant's Exrs., 
1884, 11 R. 887. 

> Cuthill v. Burns, 1862, 24 D. 849; 
Watt's Trs. v. Mackenzie, 1869, 7 M. 
930; Miller v. Miller, 1874, 1 R. 1107,—- 
all cited with approval in Crosbie’s T'rs., 
7 B., at p. 826, and Jamieson v. M‘Leod, 
p. 1135 of same volume. 
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after a proof, the chief topic of contention has almost always been, 
with what intention was the money or the banker’s receipt delivered, 
whether as a gift, or in trust for the granter’s heirs; and notably 
in Sharp v. Paton, a case which has had considerable influence on 
the law of the question, the intention to make a donation was held 
not proved, for this reason, amongst others, that the expressions 
reported to be used by the deceased were consistent with the 
supposition that the money was given to the defender to be 
administered as his property. Keeping in view that the pre- 
sumption of law is adverse to donation, it may be safely asserted 
that a donation can in no case be held to be established without a 
verbal or written declaration on the part of the donor of his 
intention to make a gift to the person to whom the subject is to 
be transferred, but this declaration may be made to a third person 
on behalf of the donee.” 

785. lt must be admitted that, in the words of Lord Kames,? 
delivery by the person who has the disposal of the subject is 
“a material circumstance to vouch the establishment or trans- 
ference of a right.” With one doubtful exception, no donation 
has been held proved against the representatives of an alleged 
donor without evidence of the delivery of the document of debt. 
In the case referred to* the Lord Ordinary (Rutherfurd Clark), 
while satisfied of the intention to make a gift, which he said 
was clear as day, rejected the claim of the donee because the 
deposit-receipt was not delivered, the fact being that the paper was 
found, not in the house of the deceased, to whom it belonged, but in 
the house of his brother-in-law, in a parlour, in a drawer among 
articles of very little value, with which the deceased had no con- 
cern. In his speech in this case, the late Lord President took 
occasion to qualify his statement (as reported) in Morris v. Riddick,5 
to the effect that our law differed from the Roman law of donatio 
mortis causa in requiring delivery, and suggested a restriction of 
the rule requiring delivery to the cases of gifts of money and cor- 
poreal moveables, or at least a relaxation of the rule in cases where 
the name of the claimant is inserted in the body of the receipt. 
The case of Gibson v. Hutchison,’ referred to by Lord Mure, does 


1 Sharp v. Paton, 1883, 10 R. 1000, R. 541; Crosbie’s Trs. v. Wright, infra ; 
see p. 1007. Other instances where the Gibson v. Hutchison. 1892, 10 R. 933. 


case on donation failed for want of evi- > In Hill v. Hill, M. 11,580. 

dence of intention are, Keddie v. Christie, 4 Crosbie’s Trs. v. Wright, 1880, 7 R. 
1848, 11 D. 145; Cruickshanks v. Oruick- 823. 

shanks, 1853, 16 D. 168; Connell’s Trs., > Morris v. Riddick, 1867, 5 M. 1036. 
1886, 18 R. 1175. 6 Gibson v. Hutcheson, 1872. 10 M. 


2 Lord Advocate v. Galloway, 1884, 11 923, where the late Lord President who 
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not lend any solid support to these views, because there the money CHAPTER XXIII. 


was already lodged in bank in name of the wife, the donee, and no 
further delivery was possible. Notwithstanding the decision in 
Crosbie’s case, delivery has in all subsequent cases been insisted on 
as a necessary element of the donee’s proof;! and there can be 
little doubt as to the tendency of legal opinion on this point. It 
is thought that the true view of Crosbie’s case (if the decision be 
sound), is that it is a case of constructive delivery through the 
intervention of a third person, and the Lord President himself 
classed the case amongst those in which delivery was unnecessary 
because the subject was vested in the donee.” 


786. Apart from the question of the necessity of the two Donation not 


proved by 


elements of declared intention and delivery, actual or constructive, tyidence of 
there is not much law in the subject. The cases usually resolve donee oF his 


into a conflict of testimony; the old practice of sending the 
question of fact to a jury® has been abandoned in favour of proof 
before a judge. One result of this has been the enforcement of the 
presumption against donation, “which requires very strong and 
unimpeachable evidence to overcome it.”* especially when the 
effect would be to revoke a regular settlement. To this it may be 
added that there must in general be some independent corrobora- 
tion of the testimony of the alleged donee or donees. The opinion 
of the writer on this point is expressed in the following passage : 
“Tf it were open to us to reconsider the matter, I should doubt 
whether the Court would now sanction the principle by which 
money in bank vouched by a deposit-receipt is held to be well 
transferred by handing over or pointing to the receipt. I ventured 
in the case of Sharp to suggest what appeared to me to be a 
reasonable limitation, viz., that we should not sustain a case of 
deathbed donation where it is supported by no evidence other than 
that of the alleged donee, and of persons subject to his or her 
influence. That view was adopted by the Court on a full con- 


dissented from the judgment, and held 
donation not proved, used the words, ‘‘ I 
do not think that actual delivery is 
necessary to make a donation mortis 
causa effectual, especially tf the money 
stands in the name of the donee.” A very 
similar case is that of Thomson's Exr. v. 
Thomson, 1882, 9 R. 911. 

1 See the observations of the Lord 
President in a casein 19 R. p. 272: ‘*In 
all previous cases of the kind there has 
been at least some act of the deceased 
donor which is admitted or proved by real 
evidence to have taken place,” &c. In 
the same case the writer observed that 

VOL. I. 


some of the previously decided cases 
‘came dangerously near to the point of 
giving effect to a nuncupative will.” The 
transfer of the deposit im the books of the 
bank is good constructive delivery; Cruick- 
shanks v. Oruickshanks, 1853, 16 D. 168. 

2 In Blyth v. Curle, 12 R. at pp. 681-2. 

3 Kennedy v. Rose, 1863, 1 M. 1042; 
Muir v. Ross’ Exrs., 1866, 4 M. 820; 
British Linen Co. vy. Martin, 1849, 11 D. 
1004, 

4 Per Lord President Inglis in Sharp 
y. Paton, 1883, 10 R. 1006. 

5 Ross v. Mellis, 1871, 10 M. 197, at 
p. 200. 
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sideration of all the authorities.”! It may be added that the case 
of a receipt taken originally in the name of the claimant, or of the 
defunct and the claimant jointly, is always more favourably con- 
sidered than that of a receipt in name of the defunct himself pro- 
duced by the alleged donee. All the recent decisions emphasise 
this distinction.* 


SECTION II. 
DONATION, WHETHER ABSOLUTE OR MoRrTIS CAUSA. 


787. Donatio mortis causa, while recognised by the institutional 
writers? and illustrated by cases in the early reports,* has only 
within the last thirty years become familiar to Scottish lawyers 
as a customary mode of transferring property intwitu mortis. Since 
the publication of the last edition of this book, more than twenty 
claims of donation made after the death of the donor have been 
heard and decided in the Inner House, the greater number of 
which, if successfully maintained, would have been referred to the 
head of donatio mortis causa. This selection probably represents a 
much larger number of claims which have been admitted by exe- 
cutors, either because they were satisfied of the justice of the 
claims, or it may be because the persons interested in the succes- 
sion were unwilling to enter into contentious litigation “ with 
claimants whose statements could not easily be tested or neu- 
tralised. As already indicated, the development of this new 
chapter of the law is connected with the practice of depositing 
money in bank on the security of receipts which bear interest, and 
are transferable by indorsement and delivery. 

788. The conditions of such donations have been variously 
defined ; but while appreciating the distinctions which have been 
taken between donation in our law, and the same right as it exists 
under other legal systems, the writer desires to point out that, as 
our law recognises such a thing as the unqualified and uncondi- 
tional transfer of money and moveables by donation, it necessarily 


1 Dawson v. M‘Kenzie, 1891, 19 R. 
271, 276. To the same effect is the 


tion was, donation or loan ; Anderson’s 
Trs. v. Webster, 1883. 11 R. 85 ; Maleolm 


observation of Lord Moncreiff in the case 
of M‘Neil v. M‘Dougall: ‘ The only 
evidence here is that of the alleged donee, 
and that cannot be held as sufficient, 
otherwise there would be no such thing as 
presumption against donation ;” 17 R. 29. 
There is, however, a case of a contrary 
tendency, Macdonald v. Macdonald, 1889, 
16 R. 758. 

° In the two following cases the ques- 


v. Campbell, 1889, 17 R. 255. 

3 Stair, 8, 8, 48; Ersk. 3, 3, 91; 
Bankton, 1, 9, 16-18 (vol. i. p. 230), 

4 See, for example, Mitchell v. Wright, 
1759, M. 8082; Whiteford v. Ayton, 
1742, M. 8072; and the earlier case of 
Irvine v. Skeen, 1707, M. 6350, where 
the donation was held to be ineffective, 
because the donor survived the donee, 
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also recognises their conditional transfer by the same title, pro- cHaprer xxim. 


vided the fund or moveable subject is delivered, z.., brought imme- 
diately under the dominion of the donee. It follows that the 
conditions of the gift may not be quite the same in every case, and 
yet the gifts may be valid according to the conditions expressed. 
Nevertheless, as in the case of a deathbed gift we do not look for an 
exact record of what is said, and as it is necessary to consider what 
is implied as well as what is expressed, it is desirable to have a 
definition of the ordinary conditions of a mortis causa gift. From 
this point of view, the definition given by the late Lord President 
in Morris v. Riddick® seems uvexceptionable, and it has stood the 
test of a considerable number of actual cases to which it has been 
applied. The definition, as reported, is this:—* Donatio mortis 
causa in the law of Scotland may, I think, be defined as a convey- 
ance of an immoveable or incorporeal right, or a transference of 
moveables or money by delivery, so that the property is immediately 
transferred to the grantee, upon the condition that he shall hold 
for the granter so long as he lives, subject to his power of revoca- 
tion, and failing such revocation, then for the grantee on the death 
of the granter. It is involved, of course, in this definition, that if 
the grantee predecease the granter the property reverts to the 
granter, and the qualified right of property which was vested in 
the grantee is extinguished by his predecease. Such, I apprehend, 
is the doctrine laid down by Erskine, more largely expounded by 
3ankton, and supported by the general tenor of the decisions of 
the Court.”? It is indeed evident that if a gift is made in contem- 
plation of death, and is intended to have effect as a legacy, which 
is the ordinary condition of a donatio mortis causa, the granter’s 
power of revocation must be reserved to meet the case of his pos- 
sible recovery or change of intention,‘ and also that the gift must be 
subject to the rule that a gift intuitw mortis lapses by the prede- 


cease of the legatee.> As to the manner of constituting the dona- Intention and 


transfer of 


tion, the property must be immediately transferred to the grantee, possession. 


either by delivery of the subject in the case of corporeal move- 
ables,® or by some form of constructive delivery, such as the 


1 Tt is not meant that a gift toa donee and Macfarquhar vy. Mackay, 1869, 7 M. 
as trustee for testamentary purposes would 766. In the last-mentioned case the 
be efficacious. The contrary was ex- donee was allowed credit for advances 
pressly found in Zhomson v. Dunlop, 1884, made, and all expenses incurred on the 
11 R. 453. A case of special conditions faith of the gift continuing unrevoked. 
oceurred in Fyfe v. Kedslie, 1847, 9 D. 5 On the second point see Jfiller y. 
853. Milne’s Trs., 1859, 21 D. 388 ; Irvine v. 


2 Morris v. Riddick, 1867, 5 M. 1036. 

35M. 1041. 

4 The cases of actual revocation are 
Sp. Ca. Wright’s Trs., 1870, 8 M. 708, 


Skeen, supra. 

6 See a case of gift mortis causa of 
£3600 in bank notes ; Robertson y. Taylor, 
1868, 6 KR. 917, 
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transfer of an account in the books of the debtor or the delivery of 
the document of debt, which we have seen is the most usual case, the 
exception being the case where the donee already has possession of 
the subject. A mere declaration of intention, without a transfer of 
possession or of the title to demand possession from the debtor or 
custodier of the subject, would seem to be no better than a nuncupa- 
tive will, which the law, for sufficient reasons, has refused to recog- 
nise2 On this point only the law of Scotland, agreeing in principle 
with that of England, differs from the Roman law, which did not 
require tradition as a necessary condition of a valid gift.® And so, 
where in the case of bank money the name of the donee is not in- 
serted in the body of the receipt, and indorsation is necessary as a 
title to receive the contents, the delivery of the banker’s receipt 
without indorsation will not amount to a donation :—*“ In order 
to make a gift inter vivos or mortis causa the donor must divest 
himself of and invest the donee with the subject of the gift. 
Taking the case of donation inter vivos, if anything remains to be 
done in this way, then there is no gift, for no Court will interfere 
to compel to be done that which remains ex hypothesi to be done.” 4 
789. There remains for consideration the question whether it 
is necessary to the validity of a mortis causa donation that the 
alleged gift be proved to have been made under an immediate 
apprehension of death. On this subject there has not been entire 
unanimity on the part of the Judges who considered it. The 
affirmative was assumed by Lord Deas in Morris v. Riddick, and 
maintained by Lords Young and Craighill in Milne v. Grant's 
Executors,® but in neither of these cases was the opinion expressed 
necessary to the decision of the case. In Blyth v. Curle,S where 
the question was directly raised, it was answered in the negative, 


1 Gibson v. Hutchison, 1872, 10 M. 
923; Blyth v. Curle, 1885, 12 R. 674; 
a case of a gift by husband to wife of 
money deposited in their joint namesin a 
savings bank. The objection founded on 


condition that if the donor dies the donee 
shall possess it absolutely, is effectual in 
the same manner as a legacy: ‘‘ Mortis 
causa donatio est, cum magis se quis velit 
habere, quam eum, cui donat, magisque 


the absence of any form of delivery, said 
Lord President Inglis, “could not be 
sustained without deciding in effect that 
money lodged in a savings bank could not 
form the subject of a gift mortis causa, 
unless the money were actually uplifted hy 
the donor and delivered to the donee de 
manu in manum. But in such cases 
proof of actual delivery is not required.” 

2 The subject of delivery, as a neces- 
sary requirement, is considered more 
fully in the previous section. 

3 See Inst. lib. 2, tit. 7, where it is 
in substance stated that a gift made upon 


eum, cui donat, quam heredem suum,”’ 
§ 1. In the law of England, donations 
mortis causa are constituted by delivery, 
subject to the following rules, namely— 
(1) that the gift must be in contemplation 
of death ; (2) that it is given under the 
implied condition that it is to take effect 
only in the event of the death of the 
donor ; and (3) that there is tradition of 
the subject to the donee for his own use. 

4 Per Lord Young in M‘Nicol vy. 
M‘Dougall, 1889, 17 R. 28. 

OTL TR Si, 

§ Blyth v. Curle, 1885, 12 R. 674. 
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the judgment being unanimous. The late Lord President in this cuaprer xxi. 


case made an exhaustive examination of all the sources of authority 
in the Roman law and the law of Scotland. He showed (1) that 
in the Roman law three species of donation were recognised, and 
that in this system a donatio mortis causa might be made either 
by a person influenced by no present apprehension of danger, or 
by one imminente periculo commotus; and (2) that there is an 
assemblage of decided cases, beginning with Jrvine v. Skeen in 
1707, and coming down to the very recent case of the Lord 
Advocate v. Galloway,? in which conditional donations had been 
proved, although at the time of making the gift the donor was in 
good health and actively engaged in business. The result, he says, 
is that “I cannot find in any of our authorities, with the exception 
of the dicta relied on by the appellants, a recognition of the 
necessity of a present imminent period to life as a condition of 
the right or power to make a condition mortis causa. To avoid 
misapprehension, however, I must here observe that the state of 
the donor’s health, his prospect of life, and above all his own 
feelings and belief on this matter, are relevant and important con- 
siderations in such a case, as bearing on the proof of the animus 
donandi, and also as tending to show whether the gift is meant to 
be absolute or swb modo. In many of the cases, therefore, these 
considerations are dealt with as material, for an apprehension of 
early or immediate death may naturally supply or suggest the 
motive and occasion of the gift.” ? 

780. When a claim is made against executors upon the title of 
donation, the question of absolute or conditional gift ceases to be 
of practical consequence as regards the interest of the alleged 
beneficiary. But as the distinction would have been of vital 
importance to the donor in the possible case of his recovery or 
of his survivance of the donee, it is necessary that the donee, in 
seeking to displace the presumption against donation, should be 
able to give a clear and consistent account of the circumstances 
in which the gift was made, the apparent motive or cause of 
granting, and the expressions used, as denoting an unconditional 
transfer, or a gift mortis causa, These are of course all relevant 
topics of cross-examination, and the inability of the donee and his 
compurgators to meet the difficulties which usually embarrass the 
attempt to establish a fictitious case of donation, constitutes the 
best security to the heirs against the success of unconscientious 
claims of this description. 


1M. 6350. 312K. 680, 
2 Lord Adv. vy. Galloway, 1884, 11 R. 
541. 
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OF SUBSTITUTIONS, AND THE CONSTRUCTION OF 
HERITABLE DESTINATIONS. 


1. INTRODUCTORY. | 4. Hetr-SuBSTITUTE, WHETHER TAK- 
2, TECHNICAL MEANING OF WoRrDS ING AS DISPONEE OR AS HEIR 
DESCRIPTIVE OF Hetrs, &c. OF PROVISION. 
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TROLLED BY THE CONTEXT. 


SEG uurGuN als 
NER OND CO! Rave 


791. The most usual mode of constituting a testamentary 
settlement of land is by a direct disposition to the person to whom 
the estate is to be granted, with substitutions to heirs, in the order 
in which they are intended to take. The same object may be 
accomplished by embodying the destination in a charter from 
the superior or new investiture. In the case of settlements of 
mixed heritable and moveable estate it is not unusual to include 
the whole in one disposition to trustees, who are directed to exe- 
cute a conveyance of the heritable estate, or of the residue after 
fulfilment of the primary purposes of the trust, in favour of the 
heir or heirs pointed out by the settlement. 

792. Settlements of heritable estate are either general or special, 
and under the fendal law were sometimes made in the form of a 
procuratory of resignation.? It was sufficient that the estate should 
be once for all conveyed away by a disposition; and it was not 


1 See Chapter LVI. (Trusts for the Anstruther, 16 Sh. 184, opinions on remit 
Execution of Entails). from H.L. 22 July 1842, 6 D. 230; 

* With reference to the validity of affirmed 18 Aug. 1848, 2 Bell, 214. 
settlements in this form, when granted See also Stair, 3, 2, 8; 2 Ross’ Lectures, 
by a proprietor uninfeft, see Rentonyv. 270. 
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necessary, either in the exercise of the ordinary power of alteration, carrer xxiv. 
or under a reserved power to nominate heirs, that a deed of alter- 
ation of the succession should be expressed in dispositive language.1 
But if the granter of the deed of alteration should begin by destroy- 
ing the disposition contained in the original settlement, a new dis- 
positive grant to support the destination was necessary under the 
feudal law.2 In the construction of an ordinary destination to 
heirs, dispositive words are held to be applied provisionally to the 
whole of the heirs-substitute, including those who may come in 
under clauses of devolution or powers of appointment; and it is 
therefore unnecessary to repeat the words of disposition in sub- 
sequent clauses or deeds of appointment.? Clauses of devolution 
usually declare that in the event specified the estate shall “fall and 
devolve” to the persons named or designed. Nominations of heirs 
are made by the use of the words “ nominate and appoint.” 

793, The right of the heir-at-law can only be excluded by sub- Effect of revo- 
stituting another person in his place, mere words of disinherison (fYon.ch see 
being of no effect. A settlor may, however, disinherit his testa- ‘lestination. 
mentary heirs by revoking the provisions in their favour, the effect 
of which is to revive the right of the heirs under a prior destination, 
if there be one,° cr of the heir-at-law, if there is no prior settlement. 

794, A testamentary disposition to an individual, as institute, substitutions 
without mention of his heirs, vests the fee in the disponee, if he ‘ther nominal 
survive the settlor. A substitution to an individual, without men- person nomi- 
tion of his heirs, is effectual if the substitute survive the granter ie 
and the heir previously named. To prevent the lapsing of the suc- 
cession by the predecease of the institute, it is usual to insert a 
destination to the heirs of the body or other heirs of the disponee, 
even where the maker of the settlement is indifferent as to the 
regulation of the succession. 

795. The effect of a destination in the ordinary form to persons Destinations of 
in succession is different according as the subject of the conveyance ee 
is heritable or moveable estate. A destination of heritable estate substitution 


and conditional 


to a plurality of persons in succession imports a substitution of each institution ; of 
° * * moveable 
of the persons named or designed to those to whom a prior interest estate, the 


is given, and in whom the estate may vest. A substitution, le only. 


1 See Chapter X XI. (Revocation). sion,’ No. 1; Blackwood v. Dykes, 26 
2 But the revocation of the appoint- T'eb, 1833, 11 Sh. 443. 
ment of trustees does not import the de- 5 See Chapter XXI. (Revocation), 
struction of the conveyance; ?idd vy. Such revival, however, is not effectual to 


Kidd, 9 June 1848, 5 D. 1187; Edinr. exclude the heir, if the second revocation 
Royal Infirmary v. Lord Advocate, 28 be subject to reduction on the head of 


June 1861, 23 D. 1213. deathbed ; Ker v. Lrskine, 16 Jan. 1851, 
3 Bell’s Pr. § 1093. 13 D. 492. 
4 Ross v. Ross, 1770, M. 5019; Stod- 6 Ersk. 8, 8, 44; Bell’s Pr. $1698. In 


dart vy. Thomson, 1734, Elch, ‘‘Succes- heritable destinations the presumption is 
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moreover, includes a conditional institution in the same character 
in the event of the substitutes previously named and designed 
predeceasing the settlor In the case of legacies * and dispositions 
of mixed succession,’ a similar nomination of persons in succes- 
sion imports in general only a conditional institution, that is, a 
gift to the substituted legatees contingent on the event of the 
death of those previously named before the succession accrues. To 
raise such a destination to a substitution it must be clearly ex- 
pressed that the legatees are intended to take the property in 
succession to one another. And, conversely, a destination of 
heritable estate will not be restricted in construction to a conditional 
institution except on clear evidence of intention that it should be 
so restricted. In this chapter, the destinations considered are 
proper heritable destinations to a series of heirs and nominatim 
substitutes in succession. The construction of destinations to 
children and to persons taking concurrently or by way of survivor- 
ship is considered in subsequent chapters. 

796. Substitution in heritable destinations is indicated by the 
words “and,” “and to,’ “whom failing, to.” The alternation of 
these connecting words serves to mark the transition from the 
subordinate to the principal branches of the destination, or the 
converse, in a manner sufficient for the expression of the most 
complicated destinations. Contingent destinations, interrupting 
the regular course of the succession, must be introduced separately, 
by appropriate clauses of devolution, specifying the events in which 
they are to take effect. The proper use of the word “and” in con- 
tradistinction to ‘whom failing” is a matter of some importance ; 
“and” being properly used only to connect a destination to heirs 
with the name of the individual from whom the succession is to 
be traced,> not to introduce a distinct nomination or line of heirs.® 
The recurrence of the word “ and ” indicates a distributive destina- 
tion, as in the form “To A. B. AND his heirs-male, AND TO THE 
heirs whatsoever of the said heirs-male,” where the heirs named in 


always in favour of substitution ; per Lord 
Pr. Inglis in Watson v. Giffen, 1884, 11 
x, pp. 450-1. 

1 See on this point the cases of Colquhoun 
and Fogo, infra, Section IIT., and Grant's 
Trs. v. Grant, 2 July 1862, 24 D. 1211. 

2 Christie v. Christie, 1681, M. 8197 ; 
Campbell v. Campbell, 1740, M. 14,855; 
Broun v. Coventry, 1792, M. 14,863. 

3 Greig v. Johnston, 2 Sh. 806 ; affirmed 
1 July 1833, 6 W. & S. 406; Allan v. 
Fleming, 20 June 1845, 7 D. 908; Hen- 


derson v. Hamilton, 29 Jan. 1858, 20 
D. 473. 

4 See cases cited in last note. 

> Grant v. Gunn’s Trs., 28 Feb. 1833, 
11 Sh. 484, 

S A destination to the granter himself 
and certain individuals named was not- 
withstanding held to import a substitu- 
tion in favour of those named after the 
granter, the word “and” being read as 
‘‘whom failing ;” Young's T’rs. v. Young, 
19 July 1867, 5 Macph. 1101. 
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the second clause are held to be substituted to each individual cuaprer xxtv. 
heir-male as the succession opens to him.! 

797. In the construction of settlements of heritable estate, such Distinction be- 
words as heir, heir-male, heir of the body, &c., are considered to be ee ee 
proper terms of destination when preceded by the words, “ whom fn¢ designe, 
failing” or “and,”—eg., to A. B. and his heirs-male. It is true heirs. 
that under such grants the person who is heir in the character 
described may succeed as institute by the predecease of the ancestor 
named; but even in this case he succeeds by virtue of a proper 
destination, the succession being computed in precisely the same 
way as if A. B., the institute, had succeeded, and had transmitted 
the estate to his nearest heir-male as heir of provision. The dis- 
tinction in regard to succession between the position of an heir or 
conditional institute under a destination, and that of an heir suc- 
ceeding as persona designata, are very important. In the former 
case the destination is not exhausted by the service of the con- 
ditional institute, but continues to regulate the succession as long 
as there exist heirs of the specified class capable of inheriting, or 
until the destination be legally altered. In the case of an heir of 
the same class taking under a designative grant, the purpose of the 
grant is fully satisfied by his succession, and there is no room for 
service of any other heir of the same class as heir of provision.” 


SECTION II. 


TECHNICAL MEANING OF WORDS DESCRIPTIVE OF HEIRS, AND 
THEIR PLACE IN A DESTINATION. 


798. As preliminary to the discussion of particular destinations, Heritable des- 
h . - all aa What re the limits. if « Hei tination must 
the question naturally arises, What are the limits, if any, within consist of a 


which the principle of selection of heirs is confined ? in other words, selection of a 
class of heirs 


What is the general character of a tailzied destination according to comprised in 


s ; : : : s the legal order 
the law of Scotland?2 This subject is considered in the first of succession, 
chapter of the series relating to Entails.* 


The results may be 
summarised in two propositions :—/ 77st, a grant to a description of 


> 


3 The expression “ tailzied destination’ 
has no necessary connection with the 


1 Lockhart v. Macdonald, 15 Sh. 376 ; 
on remit from H.L. 24 Jan. 1840, 2 D. 
377; affirmed 15 March 1842, 1 Bell, condition of the estate as affected by 
202; Johnstone v. Johnstone, 19 Nov. the Statutes regulating entails, but 
1829, 2 D. 73; Larl of Lylinton v. denotes merely a destination to a succes- 


Montgomerie, 22 Jan. 1842, 4 D, 425, 

2 The construction of the term “ heir,’ 
when used designatively, whether in rela- 
tion to moveable or to general succession, 
is discu:sed infra, Chapter XLII. 


? 


sion of persons different from the legal 
order of succession. In this sense it is 
synonymous with heritable destination. 

4 See Chapter XXVI., Section II. 
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persons can only receive effect as an heritable or tailzied des- 
tination when it is limited to individuals named, and the heirs 
of individuals named, selected from the class of heirs who would 
succeed by operation of law to the individual disponees. This 
definition excludes from the category of heritable destinations 
grants to heirs in a line of descent distinct from that of the legal 
order of succession, eg., to heirs in the maternal line. <A grant to 
heirs in the maternal line can only receive effect as a designatio 
personarum in favour of the first taker and his heirs whomsoever. 
The selection must be based on the consideration of blood or relation- 
ship; and an exclusion of the heir succeeding to a particular 
estate, coupled with a consequent devolution of the succession to 
heirs of the next or of some other branch of the succession, will 
receive effect as a condition of the grant.! 

799. Secondly, a tailzied destination cannot be constituted in 
favour of the heirs of the legal order of succession ; whence we 
deduce this rule of construction, that a destination to a person 
named and his heirs (not limited to a selected class) in a grant of 
heritable estate intended to take immediate effect, denotes a fee- 
simple estate in the ancestor. 

We pass to the consideration of the meaning of the terms 
used for the purpose of limiting a succession to particular classes 
of heirs :-— 

800. “ Heirs,”-—“ Heirs whatsoever.” Although a continuing 
destination cannot be created in favour of such heirs, the expres- 
sions “ heirs” and “ heirs whatsoever” are frequently and properly 
introduced into limited destinations in connection with other 
terms descriptive of the course of descent. Thus, where the 
general course of the succession is based on the principle of pre- 
ference for heirs-male, the word “ heirs,” occurring in a subordinate 
branch of the destination, when coupled with words of reference, 
designates the heirs of the selected and specified class, «.e., heirs- 
male, or as the case may be. And therefore, where heirs-general 
are intended to take after heirs-male, the distinctive word “ what- 
soever” is used to mark the transition, and to prevent ambiguity. 
This effect of the word “ whatsoever ” is seen in the common des- 
tination of entails to A. B., and the hedrs-male of his body, and the 
heirs whatsoever of the body of the said heirs-male. 

801. A gift over at the end of a destination to heirs whatso- 
ever, whether of the granter or of some person other than the last 
substitute, will he effectual as a substitution according to its tenor ; 


: See M‘Gillivray v. Soutar, 12 March clan was not a recognisable limitation of 
1862, 24 D. 759, where it was held that the destination. 
a restriction to heirs-male of a particular 
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but in this case the grantee of the destination-over takes as under cuarrer xxtv, 
a designative appointment to himself, and not asa member of a ™ 
proper destination.+ It is scarcely necessary to add that the term 
heirs whatsoever, whether used absolutely or coupled with limiting 
words, includes heirs-portioners. The decisions on this point will 
be noticed in a subsequent chapter.” 

802. Whether, under a destination to heirs whatsoever, the suc- Destination to 
cession devolves to the heir of line or to the heir of conquest, 2éitsseners), 


; i » whether opera- 
depends on the consideration whether the heir takes by operation tive in favour 


: ; : . of heir of line 
of law after the ancestor, or designatively under the destination. or heir of cou- 
In the former case,—e.., under a destination to A. B. and his heirs “"°" 
whatsoever, where the succession has already vested in A. B. and 
opens to his heirs after his death, the question is ruled by the law 
of intestate succession. If A. B. is heir aliogut successurus of the 
granter or of the heir-substitute to whom he succeeds, as the case 
may be, the succession will clearly devolve to his heir of line; but 
if he is not the heir, then it will fall to his heir of conquest.? In 
the case of heirs whatsoever called designatively, three cases may 
be distinguished. And jirst, where a succession opens to the heir 
whatsoever of a nominatim disponee in the character of a con- 
ditional institute, then, inasmuch as no estate ever vested in the 
disponee, the estate cannot in any view be regarded as conquest of 
him. The expression “heir whatsoever” is therefore construed 
designatively, and is held to denote the heir of line, as representing 
the principal lne of succession. Next, where an entailer at the 
end of a destination calls either his own heirs whatsoever ° or the 
heirs whatsoever of another person, to whom the estate is not 
previously given,® in either of these cases, inasmuch as the succes- 
sion is not derived from the ancestor from whom the ‘relationship 
is traced, the estate cannot be said to have been either heritage or 
conquest in his person; the destination is therefore designative, 
and the succession will follow the principal line of descent. ‘“ There 
is no case,” said Lord Neaves, “in which it has been held, and no 
authority by which it is Jaid down, that an air of conquest ever 
succeeds designativé under the general terms ‘heirs’ or ‘ heirs what- 
soever, where the succession in dispute is to a third party, and 


1 Robison v. Robison, 3 June 1859, 21 
D. 905 ; but see contra, Henry v. Watt, 
13 June 1832, 10 Sh. 644, 

2 Chapter XXVI., Section II. (Tail- 
zied Destinations). 

3 Short v. Short, 1771, M. 5615; 19 
March 1799, 2 Pat. 495; and see Brown 
v. Campbell, 16 March 1855, 17 D. 759; 
and Chapter IV., Section II. (Intestate 
Succession). 


4 Miller v. Miller, 19 Jan. 1831, 9 Sh. 
295 ; 27 Aug. 1883, 7 W. &S. 1. 

5 Robison vy. Robison, 3 June 1859, 21 
D. 905. 

8 Boyd v. Boyd, 1774, M. 3070; and 
see the analysis of this case in Lord 
Neaves’ judgment in Robison v. Robison, 


217 D51910. 
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not to his own ancestor. It would be difficult of course to deny 
that an heir of conquest may be so clearly designated as to give 
him a plain right, as where he is expressly called by that very 
designation. But where he is not so called, and the words used 
are ‘heirs whatsoever,’ it does not appear that an heir of conquest 
has ever been held to be thus designated so as to succeed as heir 
of provision to a third party who is the disponee.”! Lastly, where, 
in the case supposed, of the granter’s heirs whatsoever being called 
at the end of the destination, if those heirs should succeed as con- 
ditional institutes in consequence of the failure of the disponee and 
heirs of provision before the succession opens, it would seem, as 
observed by Lord Neaves, that the heir of conquest is entitled, if 
the property were conquest in the person of the granter of the 
settlement, because in this case the heir succeeds to his own an- 
cestor. It is right, however, to notice that this construction is 
open to the objection that it involves, as a necessary consequeuce, 
that in different possible events a different meaning is put upon 
a destination to heirs whatsoever.” 

803. “ Heirs of line,’—“ Heirs general of line.” These expres- 
sions, which do not often occur in destinations, may be regarded as 
synonymous with “heirs whatsoever,” excluding the heir of conquest. 
The question here suggests itself, whether a grant to a person and 
his heirs of line might not receive effect as a continuing destina- 
tion, by construing the words in the sense that the relationship of 
each successor is to be traced, not from his immediate predecessor, 
but from the ancestor named in the deed? We do not think that 
the words would be so construed ; and on the question of the possi- 
bility of constituting a tailzied destination in favour of a succession 
of heirs whose relationship is to be traced to the first taker, we 
refer to the opinions of the Judges in MacGregor v. Gordon? A 
destination to an individual named includes his heirs; but an im- 
mediate substitution of one person to another excludes the heirs of 
the institute * except in gifts by parents to children. 

804, “ Heirs of the body” is an expression denoting a limita- 
tion of the legal order of succession to heirs in the direct line of 
descent, being of the blood of the ancestor named. A destination 
to heirs of the body, accordingly, cannot fail so long as there is 
issue surviving of the ancestor. 

805. “ Heirs of the marriage” has a more restricted significa- 
tion. It includes the children of the marriage in question, and 
their issue in the order of legal succession. 


Al IDS AOilale 4 Forsyth v. Fergusson, 14 June 1832, 
? See observations in Robison v. Robison, 10 Sh. 646. See Chapter XX XIX. (Im- 
21 D. 909, 912-15. plied Institution of Children), 


5 MacGregor v. Gordon, 1 Dec. 1864, 
3 Macph. 148. 
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806. “ Heirs-male” limits the succession to male heirs, whether cnarrer xx1v. 

in the direct or the collateral line, who are connected with the an- Hurmale 

cestor solely by males. It excludes female heirs and male heirs Se 

connected in descent by females. In Sinclair v. Earl of Fife) 

the destination was “ to the nearest lawful heir-male of line what- 

soever;” and it was contended that the expression was contra- 

dictory, inasmuch as heir-male and heir of line denote different 

orders of succession; but it was held that the destination might 

receive effect as a grant in favour of the heir-male general exclud- 

ing the heir of conquest.? 

807. “ Heirs-female” denotes the heirs-general of the ancestor Heir-female 
or person named, excluding his heirs-male? In practice heirs- See 
female are usually substituted to heirs-male, as thus: to A. B. and 
his heirs-male, whom failing, to his heirs-female; and, the male line 
being extinct before the destination to heirs-female comes into 
operation, the persons who succeed under the last-mentioned desti- 
nation are the surviving heirs-general of the ancestor. Again, as 
the substitution is to the heirs-female of A. B., and not the heirs- 
female of the last heir-male, it follows that, on the failure of the 
male line, the heir-general of A. B. (although wholly unconnected 
in relationship with the last heir-male) is entitled to take up the 
succession. Both these points were determined in the Bargany 
case. 

808. John Lord Bargany disponed his estates to the heirs- 
male of the body of his eldest son, the Master of Bargany ; whom 
failing, to his second son, and the heirs-male of his body; whom 
failing, to the eldest heir-female of the body of Lord Bargany, the 
entailer, and the descendants of her body, without division; whom 
failing, to the next heir-female to be procreated of the body of the 
said Lord Bargany, and the descendants of the body of the said 
next heir-female. On the failure of the heirs-male of the destina- 
tion, three persons claimed the succession :—I1st, Hugh Dalrymple, 
the nearest heir-general of Lord Bargany, being a descendant of 
his eldest son; 2d, Sir Alexander Hope, the son of Lord Bargany’s 
daughter; and 3d, Mary Buchan, granddaughter of Lord Bargany’s 


Mode of 
tracing the 
descent under 
such destina- 
tious. 


1 Sinclair v. Earl of Fife, 1766, M. 
14,944 ; affirmed 5 April 1767. 

2 Under a destination to the ‘‘heirs 
whatsoever” of A., the heir of line 
always succeeded in preference to the heir 
of conquest. See the authorities cited in 
Mackintosh v. Ross, 1873, 11 M. 636. 

% Eirskine’s definition of heirs-female 
(Inst. 3, 8, 48) as ‘* heirs-at-law after the 
failure of the lineal male issue,” is open to 
exception, on account of the ambiguity of 


the word ‘‘ lineal,” which in one sense 
would imply that heirs-male of the body 
only are excluded, It was assumed in the 
judgment in the Roxburghe case, and is 
now the undoubted law, that a destina- 
tion to heirs-female on the failure of heirs- 
male does not come into operation until 
after the failure of the heirs-male general, 
that is, of the collateral as well as the 
descending line. 
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second son, who was the last heir in possession. The Court had 
no difficulty in repelling the claim of Mary Buchan, which could 
only be supported on the theory that the succession was to be 
traced from the heir last succeeding under the destination. But, 
on an erroneous construction of the phrase “ heir-female of the 
body” (which was held to be synonymous with daughter), judg- 
ment was given in favour of Sir Alexander Hope, a descendant of 
the entailer’s daughter. The decision was reversed in the House 
of Lords, and judgment was given in favour of Sir Hugh Dal- 
rymple, the entailer’s nearest heir-general. 

809. In the case of Kinfauns,? the destination, on failure of the 
male line, was “to the eldest daughter or heir-female” of a certain 
marriage; and the question was, which of these words was to be 
controlled in construction by the other. The estate was claimed 
by the descendant of a son, as nearest heir-female; and by a 
daughter of the marriage, as a person designated in the grant. 
The decision was in favour of the heir-female; and, from Mr. 
Sandford’s narrative of the case, it would appear to have been 
based on the assumption that “daughter” was a term of flexible 
construction, while “ heir-female ” had a technical and fixed signifi- 
cation; whence it followed that the former must yield to the latter. 
The word “ daughter” is doubtless susceptible of construction when 
the context shows that it is used in a peculiar sense; but can it 
be truly characterised as a flexible term ? We think not.? A better 
reason for the decision may, we apprehend, be found in the consi- 
deration that the word “ daughter,’ being properly designative of 
an individual, is not a word of destination ; and that, as the ambi- 
euity occurred in a clause of destination, the term “ heir-female,’ 
which denotes a succession of persons, and is therefore appropriate 
to the purpose of a destination, is to be regarded as the governing 
expression ; “daughter” being introduced in conjunction with it 
merely as an illustration of the female line of succession. In 
construing the words “heir-male,” “heir-female,’ &c., in clauses 
bearing reference to the destination, those persons are to be under- 
stood who are called in the character designated, and not the 


1 Dalrymple v. Hope and Buchan, 27 
March 1739, 1 Cr. St. & P. 237, and 
Elch, ‘‘ Provisions to Heirs,” No. 2. 
Johnstone v. Johnstone, 19 Nov. 1839, 2 
D. 73. 

2 Blair v. Lyon, 1739, 5 Br. Sup. 663 ; 
and see the fuller narrative of Mr. Sand- 
ford, taken from Lord Elchies’ papers 
(Tr. on Entails, p. 64). See also the 
same author’s criticism (p. 65) on Lord 


Kilkerran’s observations on this case in 
Ewing v. Miler, 1747, M. 2308. 

3 The case of Lady Essex Ker v. Innes, 
13 Nov. 1810, F.C., and 26 Feb. 1812, 5 
Pat. 579, is a clear authority, if authority 
were needed, for the proposition that the 
word ‘“ daughter” is not a term of flexible 
meaning, in the sense of being subject to 
construction according to the probable 
intention. 
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persons who stand in the relation of “heirs-male,” or “heirs-female ” 
to the granter of the deed. 

810. “ Heirs-male (or female) of the body.” Under these 
destinations, the succession in the male or female line, as the case 
may be, is confined to heirs who are in the direct line of descent, 
and the blood of the ancestor. 

811. “To A. B. and the heirs-male of his body, and the heirs 
whatsoever of the bodies of the said heirs-male.” Under this desti- 
nation, the gift to heirs whatsoever of the bodies of the heirs-male 
is construed distributively, so that the heirs-general of the body 
of the first heir-male to whom the succession opens take precedence 
of the second and remoter heirs-male of the body of the nominatim 
disponee. On the failure of the issue of the first heir-male, the 
succession devolves to the next heir-male of the disponee or ancestor 
named,” and the heirs-general of his body; and so on, according 
to the law of the destination. The construction of this destination 
was so determined by the judgment of the House of Lords, aftirm- 
ing that of the whole Court, in the case of Lockhart v. Macdonald? 
The competition was between the daughters of a senior heir-male 
and the junior heir-male next in succession ; the daughters claim- 
ing as heirs whatsoever of the body of the heir-male who took first ; 
and the heir-male insisting that all heirs-male of the body of the 
ancestor must be exhausted before any of his heirs-general could 
be let in. The judgment was in favour of the daughter; and, not- 
withstanding the ability displayed in the adverse opinion of Lord 
Meadowbank,‘ the principle of the judgment—the principle, namely, 
of distributive construction—commends itself as that which is most 
consonant to the natural and grammatical meaning of the words of 
the destination. 

812. “To the heirs-male procreated of the marriage between Fettercairn 


A. and B. (the entailer’s daughter), and the heirs-male of their ™{4”"m! 
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1 Forbes v. Skene, 25 Jan. 1757, 1 Cr. 
St. & P. 628. 

2 Tf.” said Lord Cottenham, in the 
case of Lockhart, ‘‘the consequence of 
holding that the eldest son took, with re- 
mainders upon his death to his daughters 
if he had no son, would be that, upon 
the failure of the line of such daughters, 
the estate would never return to the 
younger sons or their issue, I should feel 
the greatest difficulty in adopting a con- 
struction which would lead to such a re- 
sult ; but I have come to the conclusion 
that such would not be the consequence 
of the construction adopted by the ma- 
jority of the judges ;” 1 Bell, 214, 


3 Lockhart v. Macdonald, 19 Jan. 1837, 
15 Sh. 376 ; on remit from H. L. 24 Jan. 
1840, 2 D. 377; judgment attirmed 15 
March 1842, 1 Bell, 202. 

42D. 390. A narrative of the un- 
reported cases of Rothes and the Polwarth 
Peerage, so much canvassed in the 
opinions of the leading case, will be found 
in Sandford on Entails, pp. 98-200. These 
cases do not throw much light on the 
question ; for the specialty of the destina- 
tion in Lockhart’s case—viz., the substitu- 
tion to heirs ‘‘ of the bodies of the said 
heirs-male’’—was wanting in the first- 
mentioned cases. 
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bodies of such heirs-male respectively.” Such was the destination 
in the deed of entail of Sir John Stuart of Fettercairn,! and, accord- 
ing to the concurring judgments of the Court of Session and the 
House of Lords, the first member of the destination is equivalent 
to “sons of the marriage of A. and B.” in their order, so that on 
the death of the eldest son without male issue the succession 
opened to his daughter as heir whatsoever of his body, in prefer- 
ence to the next heir-male of the marriage. This construction 
seems reasonably clear on the grounds stated by Lord Selborne, 
which were chiefly these (1) that the words “ procreated of the 
marriage” in their strict and accurate signification are certainly 
more appropriate to issue of the first generation than to any after- 
wards who are truly and literally procreated of other persons, 
though their immediate parents may be traced back to the persons 
named; and (2) that the alternative construction would be identical 
in effect with a destination to the heirs-male of the body of A. by 
his marriage with the entailer’s daughter, whom failing, to his heirs- 
female by the same marriage, and to accomplish this effect it was 
unnecessary to use the very special language of the actual destina- 
tion. An artificial principle of construction was again applied in 
the Arbuthnott case,? decided while the last-cited case was under 
appeal. Here, the existing sons (other than the eldest) of the 
entailer’s eldest son, John, were nominated successively, the 
destination being to each son and the heirs-male of his body (sub- 
ject to exceptions). The final destination was “to the other heirs- 
male of the body” of the truster’s eldest son, John (subject to the 
same exceptions). It was held that the words quoted meant 
younger sons nasciturt of John and their respective heirs-male, and 
did not mean the heir-male of the body of John descended from 
John’s eldest son. It must be admitted that this decision is open 
to criticism ; and that no reason can be given for excluding the 
elder branch in a case lke this, except that its admission is incon- 
sistent with the general plan of the destination, a reason which, 
with all respect to the eminent Judges who considered the case, 
may justly be considered insufficient to warrant a deviation from 
the legal construction of the words used. 

813. “To the heirs-female of the body of A. B., and the heirs- 
male of the body of the eldest heir-female ” (or “of the said heirs- 
female successivé”). The destinations here quoted occurred (with 
immaterial variations in phraseology) in the cases of Johnstone v. 
Johnstone? and the Harl of Eylinton v. Montgomerie.4 They are 


1 Forbes v. Trefusis, 1878, 11 M. 3 Johnstone v. Johnstone, 19 Nov. 1839, 
(H.L.) 44. 2 D. 73. 
2 Arbuthnott v. Arbuthnott, 1869, 7 M. 4 Earl of Eglinton v. Montgomerie, 22 


o71. Jan, 1812, 4 D. 425, 
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distributive destinations ; and are in no way distinguishable from cuaprer xxiv. 
that in Lockhart’s case, excepting that the positions of the heirs- 
male and female in the destination are reversed. In the first- 
mentioned case, Mr. Hope Johnstone, whose title was sustained by 

the Court, was the next surviving heir-female after failure of the 

male issue of the first heir-female. Applying, then, the rule of 
distributive construction, the succession properly reverted to him 

at the transition to the female line consequent on the failure of 

the sub-destination to the heirs-male of the eldest heir-female. 

The pedigree quoted in the report shows that the actual course of 

descent, antecedent to the action, had been conformable to this 
construction of the destination. 

814, “To A. B. and his heirs-male ; whom failing, to their heirs- Distinction be- 

female.” The difference between this and the destination in the ts ) wt” 
case of Lockhart consists in the employment of the words “ whom oe z hier 
Jailing” in place of “and ;” words which are obviously inconsistent enone ron 
with the notion of a distributive succession. It would seem, therefore, 
that under this destination the heirs-female do not take until after 
the failure of all the heirs-male of the nominatim disponee. But 
does the succession then devolve to the heir-general of the last heir- 
male, or to the heir-general of the jirst heir-male, e.g., supposing 
both these heirs have had daughters who have left issue surviving? 
Mr. Sandford’s opinion, which is given with some hesitation, is in 
favour of the representative of the jist heir-male.! But this con- 
struction seems open to criticism on this ground, that the daughter 
of the first heir-male and her representatives are also heirs-female 
of the ancestor A. B.; and if the estate had been intended to go to 
them, the destination would naturally have been conceived in 
favour of A. B. and his heirs-male, whom failing, to Ais heirs- 
female. But by the use of the expression “thezr heirs-female,” the 
entailer must be supposed to have intended a different destination 
from the ordinary one to the ancestor and jis heirs-female. The 
difference is this, that the word “their,” in the destination, is 
wholly indeterminate in the mind of the settlor, though it may 
become determinate by the occurrence of the event which is to fix 
its meaning and application. If this reasoning is correct, the word 
“their,” in the destination supposed, will apply to the heir-male 
whose failure causes the succession to pass into the female line. 

815. “Son,’—* Dauehter.” It has sometimes been attempted «gon, 
to affix to one or other of these words a signification indicative of © daughter,” 


when con- 


a class of heirs or persons other than the immediate descendants ; ete 
. . : rentlal words 
but in no instance has the construction contended for been ad- signifying heir. 


mitted, except where “son” or “ daughter ” was, by words of refer- 


1 Sandford on Entails, p. 66. 
VOL. I. a) 
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CHAPTER XXIV. ENCE, clearly identified with some other and governing word of 


destination. The case of Kinfawns, formerly nonecd where 
“ daughter ” was held to be governed by “ heir-female,” exemplifies 
the exception. The leading authority for the general rule of con- 
struction, is that of the Lady Essex Ker v. Innes,? one of the cases 
arising out of the disputed Roxburghe succession. The destination 
was “to the eldest dochter of the said Hary Lord Ker without 
division, and yr airis-male.” It had previously been fixed, in the 
competition between General Ker and the defender, that “ eldest ” 
daughter meant eldest at the time the succession might devolve ; 
that is, daughters in the order of seniority. Lady Essex Ker was 
the nearest heir-female of Lord Harry Ker’s eldest daughter (the 
male line being extinct), and therefore the heir-general of the 
family of Roxburghe. Founding upon the decision in the previous 
competition, as an authority for the flexible construction of the 
word “ daughter,” she maintained, on considerations based partly 
on the context of the settlement, partly on the improbability of the 
entailer passing over the female representatives of the elder 
daughter in favour of the younger, that the word daughter ought 
to receive a still more extended signification, and to be construed 
in the sense of “ heirs-female.” The introduction of the words 
“without division,” which, whether appled to the individual 
daughters sertatim or to their heirs-male, were alike unnecessary 
and unmeaning, certainly argued an intention or understanding on 
the part of the entailer that heirs-female should take. But that 
intention, if it existed, was not carried into execution; there was 
no express destination to heirs-female, and the Judges of the Court 
of Session and of Appeal were unanimously of opinion that no such 
destination could be held to be implied under a conveyance to 
daughters and their heirs-male.’ 

816. So also in the case of the Marquis of Hastings v. Hast- 
ings,s where an entailer provided that, in the event of there being 
only one son of a certain marriage, who should succeed to the 
honours and estate of Loudon, then the second son of this only 
son should succeed to the estate of Rowallan; and made a similar 


1 Blair v. Lyon, 1739, 5 Br. Sup. 663, 
supra, § 1153 


versation. As to the established use of 
the word in common language, argument 


2 Lady Essex Ker v. Innes, 13 Nov. 
1810, F.C. ; 26 Feb. 1812, 5 Pat. 579. 

° * Daughter,” said Lord President 
Blair, ‘‘is not a technical word, having a 
particular meaning affixed to it by the 
law. It is a word of common popular 
language ; and when it occurs in a law 
book or a deed has just the same meaning 
as in a book, a letter, or in common con- 


is to little purpose ; it must be determined 
by the popular use of the language, of 
which every person can judge as well as 
the most profound lawyer, 5 Pat. 586. 

4 M. of Hastings v. Hastings, 12 Nov. 
1844, 7 D. 1. This ground of decision is 
not alluded to in the judgment on appeal, 
6 Bell, 30. 
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provision, in case of there being ¢wo sons of the marriage, in favour carrer xxtv. 


of the second son, adding, “that the succession to the estate of 
Rowallan, in case any of the heirs of this marriage shall succeed 
to the estate of Loudoun, shall take place according as is above 
mentioned in all time coming,’—it was held that by the reference 
to heirs of the marriage in the concluding phrase, the clause of 
devolution relating to the succession of sons was not extended and 
made applicable to the case of any other heir of the marriage who 
might succeed to the honours and estate of Loudoun. 
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817. In tracing the descent of heirs of provision, it is necessary pprect of the 
to attend to the peculiar limitation of the line of direct descent Tle that, under 


destination to 


implied in the words “ of the body.” These words clearly limit the heirs of the 


body, the de- 


succession to heirs of the blood of the ancestor; and therefore, scent must be 


where, in consequence of the failure of the issue of a son of a female 


be sought among the collaterals of the heiress or her ancestors, and 
not, as in ordinary succession, among the husband’s relatives. In 
the case of tailzied succession under a limitation to heirs of the body, 
the rule paterna paternis, materna maternis, 1s therefore strictly 
applicable. Whether the same rule of descent holds good under 
destinations to heirs-female general is a more doubtful question. 
It was indeed laid down in a modern case? by one of the Judges, 
ag an unquestionable proposition, that in every case of service as 
heir of provision the line of descent is to be traced from the stirps 
or ancestor named in the deed, and never from the heir to whom 
the service is obtained. To this doctrine—which implies not only 
the preference of the maternal to the paternal line in estates 
descending from a female, but also the ignoring of the distinction 
between the full and half blood, and which, whether correct or 
incorrect, rests on the authority of the Judge by whom it was 
propounded—we are not prepared to give an unqualified assent. 
The cases cited in support of it® have no direct bearing on the 
matter; because in these the dispute arose upon the transition 
from the male to the female line, where resort must necessarily be 
had to the stirps, as the person from whom the descent is to be 
traced. But where the question is as to the person entitled to 
succeed to an heir-female general dying without issue, we cer- 
tainly should not expect the heir-at-law, if descended from a sister 
of the full-blood, to acquiesce in the service of a brother of the 


1 Trregular Destinations.—In Conndl according to the rules of heritable succes- 
yv. Grierson, 14 Feb, 1867, 5 Macph. 379, _ sion. 


an ultimate destination to the entailer’s 2 Per Lord Curriehill in Macgregor v. 
‘nearest of kindred,” was held to denote Gordon, 1 Dec. 1864, 3 Macph. 148. 
the heir-at-law or nearest blood relation > The Bargany case, 1 Cr. St. & P. 


237 ; and Johnstone v. Johnstone, 2 D. 73. 


traced from the 
a A ho . person desig- 
heir, it is necessary to resort to collaterals, the heir of the body must nated. 
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carrer xxtv. half-blood, or his representative, and still less in that of a maternal 
relative. In the absence of any decision bearing on the point, it 
must be considered an open question whether the succession of 
heirs-female general is to be deduced from the nominatim disponee 
or from the heir-female last seized in the estate.’ 

Effect where 818. From the number and variety of destinations introduced 

hs ae into deeds of entail, it happens that the same person or class of per- 

pet ol Bie: sons is not infrequently called to the succession in different parts of 

distinct bran- the destination. Where this is so, the rules of construction require 

Puneenoo that effect should be given to both grants, according to the order 
in which the succession opens under them. This incident of desti- 
nations occasionally leads to curious and unexpected results. For 
example, a person comprised in a prior destination, say, in a des- 
tination “to the heirs-male of A. B.,” may be excluded from the 
succession by a shifting clause, devolving the succession to a junior 
branch in the event of any of the heirs-male of A. B. succeeding to 
a certain title or estate ; and upon the failure of the junior branch 
in question, the succession may again open to the same person 
under an ulterior destination, say to the heirs-general of C. D. In 
this case, it has been held that if the shifting clause did not apply 
to the ulterior destination, the heir, though he had renounced in 
the character of heir-male of the nominatim substitute in the 
primary destination, was entitled to be served as heir-general of 
the substitute in the ulterior destination.2, Where the succession 
opens to an heir under two distinct branches of the destination at 
the same moment of time, and the gift under one of these branches 
is qualified by conditions and prohibitions which are not applied to 
the other branch of the destination, the heir may elect to take 
under the unqualified gift, although it is posterior in position to 
the qualified. If the heir, according to the conception of the 
destination, is a liferenter under one clause and fiar under a later 
substitution, he is not disabled from taking the fee.4 

819. It has happened, where property has been disponed to a 

son or daughter de presenti under reservation of the granter’s life- 
rent, that on the death of the institute without issue the succession 
apparently opens to the granter’s heirs whatsoever under the last 


1 In deducing the succession of heirs- 
male, the result is precisely the same, 
whether the descent is traced from the 


passes to representatives of the ascending 
line. This may not be obvious at first, 


first ancestor or the last. The succession, 
being deduced wholly through males, can 
never pass to the maternal line, nor will it 
deviate to collaterals of the half-blood 
until after the failure of heirs of the full- 
blood, even where the succession is not 
limited to heirs of the body, and actually 


but may be proved by tracing the succes- 
sion on a table of descents. 

2 Fullarton v. Hamilton, 12 Feb. 1824, 
2 Sh. 697, N.E. 586; 20 June 1825, 1 
W. &S. 410. 

3 Dalyell v. Dalyell, 30 May 1809, F.C. 

4 Mackenzie v. Sharpe's Trs., 1877, 
4 RB. 642. 
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branch of the destination. Here, if the granter has survived his carrer xxv, 
child, the rule of law takes effect, that a fee cannot be in pendente, . 
and as the father can have no heir in his lifetime, the destination 

is exhausted, and the father takes the fee as heir of his child 


SECTION II, 
Worpbs oF DESTINATION CONTROLLED BY THE CONTEXT. 


820. We have now examined the meaning and effect of the Words of des- 
: : : : ae : tination con- 
technical expressions which are used to designate the various lines (ration Con 


of descent in destinations to heirs of provision. Where destinations nee 
are expressed in technical language, and the terms of the destina- neatiie weed 
tion are used in a manner consistent with the course of devolution (ny s*™y 
under a tailzied destination, no question of construction can arise. 
Wherever a construction different from the technical meaning of 
the words has been contended for, the argument for changing the 
construction of the words has been founded either upon explana- 
tory expressions in the context, or on some supposed anomaly, 
which would result from giving effect to the destination, according 
to its technical meaning. 

821. In construing the technical phraseology of destinations, Source of con- 
it is not permissible to resort to evidence extrinsic of the deed, or aime er pes 
even to reason from the intention supposed to be deducible from timation : (1) 


; ‘ Immediate 
the general strain and purpose of the deed. In the construction of context : (2) 


imperfect, elliptical, or ambiguous expressions in destinations, resort Lion ranks 
may, however, be had to implication deduced from the immediate 

context; and the effect of explanatory expressions, even when 
occurring in other parts of the deed, must be taken into view. 

822. Our first proposition excludes from the sources of legiti- Words of des- 
mate construction such indications of intention as arise either from {ontrolled by 
the narrative, or from other deeds or collateral writings. As in ees 
the case of Campbell v. Campbell,? where the testator, for the love writings. 
and favour he bore to John Campbell, his only son, and his other 
children after mentioned (and who, accordingly, are named in the 
deed), disponed certain urban subjects “to and in favour of the 
said John Campbell, his heirs-male and assignees whatsoever, whom 
failing, to his own other nearest heirs,” under burden of certain 
legacies, and, inter alia, of a legacy of £5 to Gabriel Campbell, his 
nephew. John Campbell, the institute, predeceased the settlor ; 
and the estate was claimed by the said Gabriel Campbell, as heir- 


male general of provision. On behalf of the daughters, it was 


1 Todd vy, Mackenzie, 1874, 1 R, 1208. 2 Campbell v. Campbell, 1770, M. 
14,949. 
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cuarter xxtv. contended that the express consideration of love and favour for 
his other children, coupled with the circumstance of the nephew 
being named as a legatee for a trifling sum, argued an intention to 
prefer the daughters to heirs-male in the collateral line ; and there- 
fore, that the destination to heirs-male ought to be limited in 
construction to those of the settlor’s body. But these considerations 
were held to be insufficient to control the technical meaning of the 
words of the destination ; and the heir-male in general was accord- 
ingly preferred. A similar decision was given in the Linplum 
case a case which has acquired great authority from the im- 
portance attached to it in the opinions of the Peers who disposed 
of the Roxburghe case Sir Robert Hay of Linplum disponed his 
estate to such of the younger sons of the Tweeddale family as were 
then in existence, nominatim ct servatim, and the heirs-male of 
their bodies, whom failing, to Alexander Hay and his lawful hezrs- 
male, and, after some substitutions which did not take effect, to 
the heirs-female of the body of John Marquis of Tweeddale. It 
is stated in the report that, from the tenor of the deed, it appeared 
highly probable that the change in the form of expression from 
‘“heirs-male of their bodies” in the prior destination to “lawful 
heirs-male” in the subsequent destination, was not occasioned by 
any difference in the intention of the granter, but had crept in 
through the inaccuracy or want of skill of the writer of the deed, 
who was not a conveyancer by profession. Alexander Hay having 
died without issue, a competition for the estate arose between 
Robert Hay, his brother and heir-male general, and Miss Hay, 
the nearest heir-female under the ulterior destination, it being 
maintained on behalf of Miss Hay that the expression “ lawful 
heirs-male” of Alexander Hay was, by the argument founded on 
probable intention, to be held as restricted to the heirs-male of his 
body. But it was found by the Court of Session that the suc- 
cession must be determined according to the technical signification 
of the term, and this judgment was affirmed on appeal. 

823. So also in the case of the Lurl of Selkirk v. The Duke of 
Hamilton,t where Charles Earl of Selkirk, the creditor in certain 
heritable bonds, had taken the destination in favour of himself, 
his heirs and assignees whatsoever, intending thereby to designate 
the heir of line, and had by his will given a legatwm liberationis of 
certain of the bonds to the Duke of Hamilton, the heir of con- 
quest, thus showing his belief that those securities would not 


1 Hay v. Hay, 1788, M. 2315 ; affirmed 4 Earl of Selkirk v. Duke of Hamilton: 


25 May 1789, 3 Pat. 142. 1740, M. 5615; Elch. ‘‘ Heritage ard 
* See Lord Eldon’s observations, 5 Conquest,” No. 3; 5 Br. Sup. 684 ; 
Pat. 431 et seq. affirmed 2 April 1740, 1 Cr.. St. &- Pat. 


ee ePate 142, , Die 
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devolve to the Duke by force of the destination. It was held, caarrer xxrv. 
notwithstanding, that the Duke of Hamilton, as heir of conquest, 
was entitled to the succession in respect of the nature of the sub- 
ject! The principle is further illustrated by the Mar succession 
case,” where an entailer, on the narrative that he had agreed to 
dispone the estate to certain persons, whom failing, to A. and the 
heirs of her body, proceeded to dispone in terms of a destination 
which contained a substitution to A. and the heirs-male to be 
procreate of her body, whom failing, to the heirs whatsoever 
descending of her body. It was held that the narrative must be 
read as setting forth the general course of the succession, and in a 
sense consistent with the actual destination to the descendants of A. 

824. It is further to be understood, in conformity with the uxtrinsic evi- 
negative proposition laid down at the commencement of this dis- ihaancte wae 
cussion, that evidence of intention extrinsic to the deed, whether sible for con- 

A : ; 2 - . trolling words 
parole or belonging to the history of the transaction,> is in- of destination. 
sufficient to modify the technical meaning of words of destination.‘ 

Where a nominatim substitute is described as standing in a 
certain relation to the entailer or his family, his right cannot be 
cut down by an offer of proof on the part of another claimant that 
he is the person holding the specified relation, or answering to 
the words of description.® This rule was rigorously applied to 
a class of transactions which in former times frequently per- 
plexed the course of family settlements. Where, under the old 
election law, a charter was obtained for the purpose of creating 
a freehold electoral qualification, the conveyancer sometimes 
inserted the common destination to heirs whatsoever, without 
any intention of thereby altering the succession, and doubtless 
in reliance on the doctrine, erroneously laid down by the in- 
stitutional writers, that a general destination to heirs whatsoever 
in a deed of investiture was controlled by a destination to heirs of 
provision in the antecedent settlements of the estate.® It was, 


1 See also the cases cited upon the mate use of this kind of evidence in 
question, in what circumstances the words explanation of the context, than the 
‘‘of the body” may be implied in a criticism of Lord Eldon on the Linplum 
destination to heirs of provision, infra, case, in delivering judgment on the 
§ 833 et seq. Roxburghe case. See 5 Pat. 432 et seq. 

2 Erskine v. Eurl of Kellie, 1873, 11 4 Duke of Hamilton v. Douglas, 1762, 
Macph. 876. As to discrepancy between M. 4358, Seeas to competency of parole 
the narrative and dispositive clauses in evidence, p. 4369; and, upon the same 
gifts to a class or to issue, &c., see Chan- point, Ball v. Coutts, 6 March 1806, re- 
cellor v. Mossman, 1872, 10 Macph. 995. _ ported as a note to Dykes v. Boyd, 1813, 

3 But the Court may legitimately take 17 F.C, 344. 
into consideration the circumstances of 5 Lord Lovat v. Fraser, 1884, 11 R. 
the family history in reasoning from the 1119. 
intention apparent in the context. No 6 See Ersk. 3,8, 47. The cases which 
better example can be found of the legiti- were supposed to sanction that doctrine 
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however, finally determined by a series of decisions that the 
apparent object of the transaction was an element which the Court 
could not legitimately take into consideration ; and consequently, 
that where a disponee or heir of provision obtains a charter from 
the superior containing a destination: to himself and his heirs what- 
soever, the destination must receive effect according to its technical 
meaning, without reference to the settlements or to the purposes 
for which the new investiture was required! In advising the case 
of Molle v. Riddell, where it was argued that the title, having been 
obtained for a political purpose, should be held effectual for no 
other, it was laid down emphatically by two of the Judges that the 
Court would not consent to construe such deeds in a way different 
from other deeds, nor look to motives, but only to what had been 
done, and the consequences. It was observed with much force by 
Lord Glenlee, that when such deeds are made care was always 
taken that the donviniwm utile at least should not go against the 
inclination of the parties; that people of moderate fortunes would 
take this opportunity of settling their estates ; or, if their minds 
were not made up, would at least take care that nothing was done 
in that respect contrary to their inclinations.? 

825. In another class of cases, where estate is destined to a 
person named and his heirs and assignees, with ulterior substitu- 
tions in favour of other heirs, the argument has been maintained, on 
behalf of the substituted heirs, that the gift to the heirs and 
assignees of the nominatim disponee should be limited in construc- 
tion so as to import either a fee-simple in the disponee, subject 
to the condition of his surviving and taking an assignable interest, 
or an absolute fee in the same person, with a substitution in favour 
of the heirs of his body. The argument here proceeds on the 
apparent absurdity of inserting destinations-over to other parties, 
which can never take effect in any event,if the destination to heirs 
and assignees is to be read as a gift of the fee to the heirs-general 
of the person instituted. Those cases will be examined when we 
come to treat of the manner in which a limitation to heirs of the 
body may be implied. It may ke sufficient to say here, that such 
a limitation will not be raised by implication under a destination 
are critic’sed in a note to Mr. Sandford’s 


Treatise on Entails, p. 80. Two of these, 
viz., Marquis of Clydesdale v. Earl of 


parole proof ; in any case, the point was 
erroneously decided. 
1 Rose v. Rose, 1784, M. 14,955 ; Molle 


Dundonald, 1727, M. 1275, and Skene 
v. Skene, 1725, M. 11,354, are shown to 
have been misinterpreted ; while the 
remaining case, Weir vy, Steele, 1745, M. 
11,359, EHlch. ‘“ Presumption,” No. 17, 
is deprived of all weight by the considera- 
tion that the Court proceeded upon a 


v. Riddlell, 13 Dec. 1811, F.C. ; affirmed 
19 June 1816, 6 Pat. 168. 

216 F.C. 439-41. 

® Baillie v. Tennant, 1766, M. 14,941 ; 
Murray v. Flint, 1774, M. 14,952, 

4 Infra, § 858, et seq. 
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to an institute and his heirs, except where the subsequent destina- cnaprer xxuv. 
tion is conditioned to take effect upon the failure of the institute 
and his issue. 

826. We pass to the consideration of the affirmative part of the Words of des- 

proposition with which we set out, namely, that words of destina- eee 
tion may be extended or limited in construction by the immediate °o™text. 
context, or by subsequent explanatory provisions. The object in view 
can only be accomplished by a detailed examination of the cases. 
These we shall proceed to classify according to the rules of con- 
struction illustrated by them, beginning with those rules which are 
obvious and settled, and advancing to such as are either doubtful 
in themselves, or of uncertain application. 

827. And first, with regard to discrepancies between the terms Dispositive 
of the destination as contained in the dispositive clause, and as inane eee 
repeated in the procuratory of resignation and precept of sasine. ey 
Questions of this nature are not likely to occur in the future, in con- hy other 
sequence of the changes in the forms of conveyancing introduced by oes 
the Lands Transference Acts, but the decisions upon this class of 
questions are valuable illustrations of the application of the rules of 
construction to destinations. The leading principle is, that the des- 
tination is governed by the terms of the dispositive clause ; but that, 
where its terms are ambiguous or imperfect, their meaning may be 
explained, and the intention of the maker of the deed collected, from 
the phraseology of the corresponding passages of the procuratory 
and precept. The first branch of the rule is exemplified by the 
case of Forrester v. Hutchison,? where, by the dispositive clause of 
the settlement, the estate was destined to William Forrester and 
the heirs-male of his body, whom failing, to the heirs after mentioned 
in the procuratory of resignation ; and the procuratory of resigna- 
tion was conceived in favour and for new infeftment to be given to 
the said William Forrester and the heirs of his body, whom failing, 
to certain heirs therein named and designed. On the extinction of 
the male line of William Forrester, the heir-general descended of 
his body claimed the estate in right of the destination contained in 
the procuratory of resignation, maintaining that the procuratory 
was in itself a perfect conveyance; that, as the destination was 
embodied solely in the procuratory (which in fact alone constituted 


1 See Tinnoch v. M‘Lewnan, 26 Nov. Mackenzie, 1875, 2 R. 209, which was 
1817, F.C. The general rule that under treated as an exceptional case, and obser- 
a gift to A. and his heirs the heir may vations on it in Special Case Halliburton, 
take in the character of conditional 1884, 11 R. 979. 
institute has been long established. It 2 Forrester v. Hutchison, 11 July 1826, 
has been held that this rule admits of 4 Sh. 824, N.E. 831; and see Shanks 
exceptions, but on what grounds is cer- v. The Kirk-Session of Ceres, 1797, M, 
tainly far from clear. See Findlay v. 4295. 
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carrer xxv. the entail), hat must be considered as the regulating clause of the 
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complete the 
destination 

may be sup- 
plied from 

procuratory, 


deed; and alternatively, that the gift to the heirs-general of 
William Forrester in the procuratory should be regarded as a sub, 
sequent destination, intended to take effect on the failure of the 
prior dispositive destination to the heirs-male. The Court, how- 
ever, were of opinion that the destination to the heirs-general of 
William Forrester in the procuratory was a mere variation of the 
terms of the prior destination in the dispositive clause to the heirs- 
male of the same person; and, in that view, that it fell to be cor- 
rected by reference to the latter, as the governing clause. The 
Lord Justice-Clerk observed, that although the procuratory might 
undoubtedly have constituted the whole entail, yet, as there was in 
fact a regular dispositive clause with obligation to infeft the lieirs 
there mentioned, and the procuratory was for effecting this infeft- 
ment, the destination in the latter clause could not receive effect 
where it was inconsistent with the former. 

828. The case of Graham v. Graham} was a very clear case 
for the application of this canon of construction. The destination, 
which was contained in a contract of marriage, was to the granter’s 
eldest lawful son and his heirs-male by that marriage, whom failing, 
to his heirs-male by any other marriage, whom failing, to his heirs- 
female in the same order, with ulterior substitutions. The deed 
contained a procuratory of resignation for new infeftment to 
William Graham and the said heirs of tailzie and provision ; and 
this was followed by a proviso “that the eldest son and descendants 
of his body shall always succeed preferably to the younger sons and 
their descendants, and that the eldest female and her descendants 
shall succeed without division.” On the death of William Graham’s 
eldest son, the succession was claimed by a daughter of her second 
son, as nearest heir-general and descendant of the body of William 
Graham, and also by the third son, as heir-male entitled to succeed 
in virtue of the dispositive clause. It appeared from other parts of 
the deed that the word descendant was used by the granter to 
express heirs, both male and female; but in respect that.the word 
was in its own nature a flexible term, and that the destination in. 
which it occurred belonged to the procuratory of resignation, while 
the destination in the dispositive clause was clear and unambiguous, 
it was held that the estate was effectually settled upon the 
heirs-male. 

829. On the other hand, there is sufficient authority for this 
proposition, that where, by one of the branches of a dispositive 
destination, the estate is given to an individual, without mention 
of his heirs, while in the procuratory of resignation infeftment is 


Graham v. Graham, 20 June 181€, F.C. ; 14 June 1825, 1 W. & S, 353. 
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directed to be given to the same individual and his heirs—being of 
the class or in the order generally pointed out by the other branches 
of the destination—the procuratory shall stand good as a substitu- 
tion in favour of the heirs omitted in the leading destination. 

830. Let us next consider the construction that may be given 
to terms of destination by the aid of the context of the destination 
itself. Words designative of heirs may, as we shall see, have a 
modified or extended construction given to them, so as to bring 
them into conformity with other branches of the destination to 
which they bear reference. And where words capable of modifying 
the whole course of a destination are introduced, either at the 
beginning or at the end of the clause, without reference to any 
particular branch of the destination, they shall be held to govern 
it in all its parts, more especially where they are calculated to 
give effect to the presumed purpose of constituting an effectual 
tailzied destination. _ The first part of this proposition is illustrated 
by the cases in which a limitation to heirs of the body is ingrafted, 
by construction, upon a subordinate branch of the destination, in 
virtue of the intention inferred from the context of the clause to 
confine the destination, or the particular branch of it, to the issue of 
the nominatim substitute. The second point is exemplified in the 
numerous cases in which a general declaration that heirs-female 
or “daughters” shall succeed without division has been held to 
give priority of succession to the eldest heir-female throughout the 
whole course of the succession. 

831. The cases in which a destination has been sought to be 
limited by implication to heirs of the body are of two classes: 
first, those in which it has been attempted to ingraft such a 
limitation on a destination to a person named, and his heirs and 
assignees or heirs whatsoever ; secondly, where the object has been 
to impose the like qualification upon a destination to a person 
named and his heirs-male. The principles of construction appli- 
cable to destinations so dissimilar are obviously very different. A 
destination to A., his heirs and assignees, or to A. and his heirs 
whatsoever, is, in legal effect, a fee-simple conveyance to A. To 
convert a grant in fee-simple into a tailzied destination by con- 
struction, implies not only an alteration in the character of the 
estate given to the institute, but also the creation of substitutions 
which are not to be found in the operative—that is, the dispositive 
clause of the conveyance. To ingraft a limitation to heirs of the 
body upon a destination to heirs-male imports no change in the 
character of the estate, and introduces no new substitutions into 


1 Sutherland y. Sinclair, 1801, M. Maawell, 9 June 1802, 4 Pat. 346; 
“Tailzie,” App. No. 8; Jalliday v.  Maclauchlan y. Campbell, 1757, M. 2312, 
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the destination ; though, undoubtedly, it cuts down that part of 
the destination which would have carried the estate to the colla- 
teral relatives of the person named, upon failure of the issue of his 
body. To change the character of the estate, to import new sub- 
stitutions into the destination upon any other ground than that 
these substitutions ave to be found in plain terms in another part 
of the deed, would be nothing less than making a new deed for 
the settlor. But to warrant the restriction of an existing declara- 
tion to a limited class of heirs, and the consequent exclusion of 
remoter heirs, it is sufficient that an intention is apparent on the 
face of the deed that some other class of heirs, called in the subse- 
quent part of the destination, are, in the intention of the settlor, 
preferred to those heirs who, by the assumed construction, are held 
to be excluded. 

832. The leading cases in which the Court has refused to con- 
strue a gift to a person named and his heirs as a special destination 
upon the ground of intention inferred from the deed, or from in- 
trinsic circumstances, are elsewhere fully discussed, and need not 
be further referred to. The principle of these decisions received its 
latest illustration in the well-known Cluny succession case,? where 
the Court was called. upon to construe a direction to trustees to 
purchase lands, and to execute an entail thereof in favour of the 
truster’s eldest natural son and his heirs whatsoever, whom failing, 
his younger son and his heirs whatsoever. The younger son pre- 
deceased the truster without issue. The surviving son could, of 
course, have no other heirs than those of his body, and the inten- 
tion of the truster was very distinctly manifested to the effect that 
the estate should be settled in the form of a strict entail,—a pur- 
pose which could not be accomplished by a destination in the 
terms directed. Notwithstanding these circumstances, the Court, 
by a majority of eight to five, determined that the trustees were 
not entitled, with the view of making effectual the testator’s inten- 
tion, to execute an entail in favour of the truster’s son and the 
heirs of his body; and by consequence, that the son, as fee-simple 
proprietor, was entitled to require payment of the fund in money. 

833. Very clearly distinguishable from these decisions are the 
cases in which a conveyance to an individual and his heirs-general, 
followed by ulterior substitutions, has been allowed to receive 
effect as a destination, in consequence of the substitutions being 
expressly conditioned to take effect in the event of the failure of 

1 See Chapter XXVI., Section II., Stewart (the Urrard case), 1 Sh. 105, 2 
and the cases of Baillie v. Tennent, as Sh. (Ap. Ca.) 149. 
reversed, M. 14,941, 14,944; Murray v. 2 Gordon v. Gordon's T'rs., 2 March 


Flint, M. 14,952; Suttie v. Suttie, 19 1866, 4 Macph. 501, 
Jan. 1809, F.C.; and Richardson vy. 
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issue of the institute. In the case of Hunter v. Nisbet} the deed cuaprer xxrv. 


was in the form of a mutual settlement in favour of the longest — 


liver in liferent, and the “heirs of the longest liver in fee,” wie 
certain ulterior substitutions, and with this declaration, that in 
case of the decease of both the settlors “ without heirs of their 
bodies,” the fee of the property should devolve as therein directed. 
In Tinnoch v. M'Lewnan? the settlor disponed his heritable estate 
to his daughter in liferent, in case she should survive him, “and to 
John Tinnoch, my grandson, his heirs and assignees whomsoever, 
in tee or property, whom failing without a lawful child or children 
existing of his body,’ to his (the settlor’s) heirs. In the case of 
Moodie v. Anderson ® the narrative of the deed contained equivalent 
expressions, which were held to control the meaning of the primary 
destination to heirs whatsoever. In these cases, the expressed 
intention to bring in the substituted heirs in the event of failure 
of issue of the institute was allowed to receive effect, the destina- 
tion to heirs whatsoever being restricted in its application to the 
non-oceurrence of the event on which the substitution was made 
contingent. But one of the latest examples of this principle of 
construction is found in the case of Macewen v. Pattison.4 The 
dispositive clause in the deed of settlement commenced with a 
conveyance of all the settlor’s estate, heritable and moveable, to 
his brother, his heirs and assigns, but with and under the burden 
of payment of his debts, and of certain legacies therein provided. 
By a subsequent provision, which was held by the Court to form a 
part of the dispositive clause, the settlor declared, without preju- 
dice to his brother’s right of disposal, that in the event of the latter 
dying without issue and intestate, and not otherwise disposing of 
the estate, it should fall and devolve, and he accordingly in that 
event disponed it, in different portions, to certain other heirs. The 
Court, while rejecting by a majority the argument that the gilt to 
Alexander Dunn, his heirs and assigns, was limited by construc- 
tion to heirs of the body, were unanimously of opinion that the 
substituted destination imported an exclusion of heirs-at-law in a 
certain event, and that it was effectual as a conditional substitu- 
tion of the heirs named in it. In all such eases, it is to be observed 
that the words “ die without issue,” and the like, are connected by 
words of reference with the primary destination in such a way as 
to make its operation conditional on the non-occurrence of the 
event upon which the substitution is to take effect. 

1 Hunter v. Nisbet, 14 Nov. 1839, 2 4 Macewen vy. Pattison, 27 March 1865, 
DialG: 3 Macph. 779 ; see also Pattison v. Dunn’s 


2 Tinnoch v. M‘Lewnan, 26 Nov.1817,  'rs., 9 March 1866, 4 Macph. 555, affd. 


F. 6 Macph, (H.L.) 147, 


ae. 


3 i sodic y. Anderson, 11 June 1824, 
7 Sh. 743, 
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834, The question whether a destination to heirs-male can be 
limited by construction to heirs of the body, brings before us the 
Roxburghe case, celebrated for Lord Eldon’s elaborate judgment, 
extending over three days, in which every point connected with 
the construction of destinations was anxiously and minutely ex- 
amined.1 The principle affirmed in this case is now beyond the 
reach of criticism, and it is not our intention to criticise it. We 
confess that the reasoning upon which Lord Lauderdale’s opinion 
was based? appears more adapted to carry conviction to the mind 
than the more recondite, but, as we think, fallacious line of argu- 
ment upon which the judgment of affirmance was founded. But 
so long as the canon of construction laid down by Lord Eldon is 
kept within its just limits, there is no great risk of the technical 
meaning of words of destination being thrown open to arbitrary or 
speculative interpretation. That canon of construction (and it is 
one of very limited application) may be stated as follows: where 
an estate is settled by a destination in favour of a disponee or sub- 
stitute by name, and his heirs-male, and there follows in immediate 
sequence a substitution or a series of substitutions to other mem- 
bers of the family, eg., to sisters of the first-mentioned disponee, 
and their heirs-male or other heirs, then, if the effect of the primary 
destination, construed according to the natural meaning of the words, 
would be to carry the estate to the heirs-male general of the first 
disponee, and so to defeat the right of succession of the other mem- 
bers of the family immediately substituted, the primary destination 
to heirs-male shall be limited, in construction, to heirs-male of the 
body. The commentary of the same eminent Judge upon the 
Linplum case® establishes the converse proposition, that where- 
ever the effect of the primary destination to heirs-male would be 
to bring in the immediate collateral relatives of the institute (eg., 
where there are brothers) and their descendants preferably to re- 
moter substitutes, the term heirs-male shall be construed according 
to its natural meaning, 

835. In the Roxburghe entail, the destination was “to the 
eldest dochter of the said Hary Lord Ker, without division, and 
yr airis-male, she always marrying or being married to ane gentle- 
man of honourable and lawful descent.” To understand how the 
canon of construction above expressed could be applied to such a 
destination as this, it must be premised that Lord Eldon, upon the 
ground afterwards explained,‘ laid down as the first step in the 
argument that the word eldest should be construed relatively to 
time, and not absolutely ; that the eldest daughter meant the eldest 


1 Ker vy. Innes, 20 June 1810, 5 Pat. 3 5 Pat. 431-446. 
320. 4 Infra, § 841. 
2 See 5 Pat. 464. 
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to whom or to whose issue the succession had not already devolved, carrer xxiv, 
and was equivalent to daughters seriatim et successivé. Thedesti- 
nation was thus expanded into three successive destinations to the 

daughters of Lord Harry Ker and their respective heirs-male in the 

order of seniority. At the time when the competition arose, the 

lineal male line of the eldest daughter had failed ; and the question 

was, whether the succession should devolve to the heir-male general 

of that daughter, or to the heir-male of the body of the second 

daughter. As already explained, a construction was given to the 
destination which excluded the heirs-male general, on the ground 

that, if they were admitted, the right of succession of the junior 

branches of the family would be indefinitely postponed and virtually 

frustrated. 

836. In further explanation of the view of Lord Eldon, which Rozburghe and 
ruled the decision and fixed the law in reference to all similar des- RISER RoR 
tinations, it is necessary to add that, in the Zinplum case,—(1) the 
destination which was the subject of construction was expressed in 
favour of Alexander Hay and his heirs-male; (2) that Alexander 
Hay had several younger brothers, but that neither they nor their 
issue were substituted in the destination otherwise than as such a 
substitution was implied in the technical meaning of the destination 
to the eldest of the brothers and his heirs-male ; and (3) that the 
destination in question was followed up by ulterior substitutions in 
favour of remoter heirs. The effect of importing the words “ of 
the body” into the destination to Alexander Hay and his heirs- 
male, would obviously have been to deprive his brothers and their 
issue of the succession, and to carry the estate over to his remoter 
heirs. This consideration, doubtless, had weight with the Judges 
who decided the Zinplwm case ; and the observations of, Lord Eldon, 
contrasting the consequences of a flexible interpretation of the 
term heirs-male in that case with the diametrically opposite con- 
sequence resulting from the flexible interpretation of the same 
term in the Roxburghe entail, form a cardinal point in that 
celebrated judement. In the one case the limitation of the 
technical terms, in construction, to heirs of the body, was assumed 
to be contrary to the probable intention of the settlor, while in the 
other it was held to be admissible in aid of the probable intention. 

837. The rule of construction established by the decision in the grag y, Ral- 
Roxburghe case was recognised and applied in Braid v. Ralston,? where *°" 

1 Hay v. Hay, MI. 2315, 3 Pat. 142. 2 Braid v. Ralston, 20 January 1860, 
The case of Campbell v. Campbell, formerly 22 D. 433. See also Campbell's T7s. v. 
cited, M. 14,949, is distinguishable from Campbell, 12 May 1838, 16 Sh. 1004, 
both the leading cases by the circumstance where, in a direction to entail an estate 
that there were no special substitutions on ‘“‘heirs-male,” the words ‘‘of the 


subsequent to the destination to theinsti- body ”’ were held to be implied; and 
tute and his heirs-male. Connell v. Grierson, 14 Feb. 1867, 5 
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the destination was to the settlor’s eldest son and his heirs-male 
lawfully begotten, and the heirs of their bodies whomsoever ; whom 
failing, to the eldest daughter of the institute and the heirs of her 
body, &e. Upon the failure of the institute and the heirs-male of 
his body, it was held that the succession devolved to his daughter 
and her descendants, in preference to the heir-male general of the 
institute; the proximity in blood of the substituted female line 
being considered a sufficient reason for restricting the prior desti- 
nation, in construction, to male issue. Finally, in the case of the 
Earl of Northesk, the principle of the Roxzburghe case was applied 
to the construction of the words “heirs whatsoever,’ which, as 
occurring in one of the substitutions, were interpreted as meaning 
“heirs of the body.” The decision was rested partly on the ground 
of apparent omission ; but this ground of judgment is manifestly 
insufficient in itself, and is directly opposed to the decision in the 
Linplum case. A better ground of judgment is, that if “ heirs 
whatsoever ” in the particular branch were to receive the ordinary 
meaning, the subsequent substitutions would be rendered nugatory. 

838. It has been observed that the context is also a legitimate 
source of construction, where it contains general referential words 
controlling the meaning of the preceding or subsequent parts of 
the destination. With respect to the aid to be derived from the 
context in the construction of provisions intended to prevent the 
division of the estate among heirs-portioners, reference is made to 
the cases of Muwat v. M‘Culloch? and Swinton’s Trs. v. Swinton? 
In the former case a declaration that the eldest heir-female should 
succeed without division, interposed between two branches of the 
destination, was, by reason of its position in the deed, held to apply 
only to the antecedent part of the destination ; while in the latter 
a similar declaration, introduced at the end of the destination, was 
held to be applicable to every part of it, including a substitution in 
favour of the settlor’s daughters, who were named collectively in 
one of the branches of the destination. Where no provision is made 
with reference to priority of succession among heirs-portioners, the 
succession necessarily divides whenever it devolves to heirs of that 
description ;* and a general reference to a prior settlement, con- 
taining a clause of exclusion of heirs-portioners, is not equivalent 
to the insertion of the clause in the deed of destination.5 


Macph. 379, where, in a destination in a 
deed of entail, the term “heirs-female ” 
was construed “ heirs-female of the body.” 

1 Karl of Northesk Petr., 1882, 10 R. 
Title 

° Mowat v. M‘Culloch, 6 Feb. 1823, 2 
Sh. 186, N.E. 166. 

3 Swinton’s Trs. v. Swinton, 10 Jan. 


1862, 24 D. 278. See cases cited infra, 
§ 842 et seg., on the construction of the 
word “ daughter.” 

4 Farquhar v. Farquhar, 28 Nov. 1838, 
119), Al 

° Macdonald y. Lockhart, 22 Dec. 1842, 
5 D. 372. 


OF HERITABLE DESTINATIONS. 465 


839. Words denoting seniority, as “eldest” or “second” son or cHarrer xx1v. 
daughter, when used in a gift to an individual designatively, must « Eldest,” 
be understood absolutely,—that is, either with reference to birth “second 


when used 
or to the time of the execution of the settlement. A legacy to the referentially, 


eldest son of A., it is thought, denotes the eldest of the sons surviv- pa lee 
ing at the Scan of ihe settlement ; not the eldest surviving ce tinauoy: 
son when the succession opens. But in the case of heritable desti- 

nations, these words come within the influence of the rule accord- 

ing to which all expressions having a relation to time or order in 

succession are, if possible, to be held as applied to a series of per- 

sons. In this view, the term “eldest” in a destination denotes the 

senior heir or branch of the succession remaining after failure of 

an elder heir or branch, except where it is applied to the stirps 

or founder of a line; for in each branch the primary gift is to be 
understood as made to an individual. Yet even in this case the 
expression “ eldest daughter,” when coupled with qualifying terms 

applicable to a plurality of persons, may fairly be held to mean a 

series of persons; and on this point the judgment in the Mox- Construction of 
burghe case,| in so far as it found that “eldest daughter, without ire nee 
division, and their heirs-male,”’ meant daughters in the es of reas: 
seniority, appears to be unexceptionable. The like construction is 

put upon the terms in the clause of style “that the e/dest heir-female 

shall succeed without division, and exclude heirs-portioners,” which 

is construed as meaning the eldest of the heirs-female capable of 

taking the succession.” 

840. In the construction of shifting clauses, devolving the ‘‘Second son, 
estate upon a second son in the event of the eldest son succeeding SOU eREE 
to a title, it is sometimes difficult to determine whose second son is “evolution. 
entitled to the inheritance, where the title has passed to two or 
more brothers in succession. Jn dubio it is held that the heir 
answering to the description, who is nearest in blood to the entailer 
or institute, has the preferable claim.’ 

841. Where a destination is expressed in popular language, a ‘ Son,” 
greater latitude of interpretation is admissible than in Phase cases aes 
where technical terms only are used. But the principles of con- a a 
struction are essentially the same. The evidence of intention to use 
language in a different sense from what it naturally bears, must be 


found within the deed itself, and generally in the immediate con- 


Ky: 


1 Ker v. Innes, 5 Pat. 320; 6 W. &S. 3M. of Bute v. Stuart Wortley, 4 Mar. 
(App.). See the formal judgment upon 1803, 4 Pat. 450. As to whether the heir- 
this point. substitute to whom a shifting clause is 


2 See eases cited infra, § 843. And applied may keep the estate until he shall 
see the Lord Justice-Clerk’s observations have a second son, see ey y. M. of Tweed- 
in Shepherd v. Grant, 1 Dec. 1836,15Sh. dale, 6 April 1773, 2 Pat. 322, and M, 
176; affirmed 3S. & M‘L, 255, 15,425. 

Ole 2G 
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text. This part of the subject derives a special interest from the 
frequency with which the word “ daughter” is found associated in 
destinations with proper terms of destination, leading to the infer- 
ence that it is used in the sense of heirs-female, or at least in a sense 
expressive of female relationship in a more general sense than that 
of immediate descent. The cases have for the most part been 
already referred to, in illustration of the construction of the special 
destinations in which they occurred. For our present purpose it 
will be sufficient to indicate the application of the principles of 
interpretation by which they are governed. 

842. The word “daughter,” when associated in a destination 
with “ heir-female,” is susceptible of being identified in construction 
with the latter term. It is true that heirs-female are not always 
daughters ; but daughters, if heirs at all, are necessarily heirs-female ; 
and therefore, where, as in the Ainfawns case,' the estate is des- 
tined to the eldest daughter or heir-female of a person designated, 
and it becomes necessary either to reject the latter expression, or 
to give to the former a coustruction by which it is held to be 
identical with, or ilustrative of, the more technical term, that con- 
struction is to be preferred which maintains the consistency of the 
destination, without sacrificing any part of it. In this case it is to 
be observed there was no possibility of construing the two terms 
connected by the conjunction “ or” as separate destinations, intended 
to take effect seriatim ; for there is no class of heirs known to law 
who could be supposed to be represented by the term daughters 
other than the class named in conjunction with them, namely, heirs- 
female. Where, however, two distinct classes of heirs are intro- 
duced into a destination, coupled with the word “or” (as, for 
example, “ heir-male ov eldest heir-female of the body ”), the heirs- 
female are held, in virtue of the position of the words in the deed, 
to be postponed or substituted to the hetrs-male of the body of the 
institute ; the words “of the body” in the destination quoted 
being obviously intended as a restriction upon both branches of 
the succession.” 

843, The flexible construction of the word “daughter” may be 
farther illustrated by the cases in which it is used in clauses in- 
tended to secure the transmission of the estate without division. 
Thus, in Martin v. Kelso, where a deed of entail contained a clause 
empowering the heirs in possession, “so often as their apparent or 
presumptive heirs are females, to settle the estate upon a younger 


1 Blair v. Lyon, 1789, 5 Br. Sup. 663. 2 Leslie v. Leslie, 10 May 1774, 6 Pat 
See also Shepherd v. Grant, 28 May 1838, 792, , : 


3S. & M‘L, 255, and 15 Sh. 173. * Martin vy. Kelso, 19 July 1853, 15 


Dy950: 
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daughter in preference to the elder daughter, or to pass by such craprer xxiv. 
daughters altogether and settle the estate upon the presumptive  — 
heir-male,” it was held that the term daughters, as used in this 
clause, was not limited to daughters of the heir exercising the 
power, but included his heirs-female, being daughters of a former 
heir in possession. In this case, the proper construction of the 
term daughter was indicated by the introductory part of the context, 
which prescribed the condition or event upon which the power was 
to be exercised, and which in its terms clearly applied to all cases 
of prospective female succession ; and it may be inferred from the 
opinions of the Judges that, but for the evidence of intention 
afforded by the introductory part of the clause, the power would 
not have been held to extend to collateral succession.! Clauses of 
this kind, which from their nature are much less technical in their 
language than other parts of the destination, may indeed be fairly 
interpreted on the principle of giving effect to the intention 
evinced by the general tenor of the destination; and accordingly 
the words “excluding heirs-portioners,’ which, if literally con- 
strued, would have the effect of depriving female heirs of any 
right to the succession, are held equivalent to an exclusion of the 
collective succession prescribed by law, with a substitution of the 
several heirs-portioners and their issue in the order of seniority.” 

844, We have already seen that words designative of relation-‘‘Son,” 
ship, such as son or daughter, when used in a connection which Paid 
shows that they were intended to be applied to individuals, and not wala tene 
to classes of persons, are not to be bent from their natural meaning; natural mean- 
and the case of Lady Essex Ker v. Jnnes* is an authority for the Pe 
proposition that such words are to be interpreted according to 
their natural meaning where they are employed to designate the 
heir-substitute or ancestor from whom the succession is to flow in 
one of the branches of the destination. 

845. In closing this subject, reference may be made to a class Words of des- 
of cases in which technical terms of destination are held to be (usury con. 
subject to construction, by reason of their occurrence in a con- yeyances in- 


terpreted in 


veyance of an accessory subject, or right collateral to an antecedent a eS 
P : estination o 
erant. In such cases, where the regulation of the order of suc- the principal 


cession is not the primary object of the deed, and where it is S¥Wect. 
plainly not the intention of the granter to derogate from the order 
of succession prescribed in the destination of the principal subject, 


1 See farther on the construction of 2 Swinton’s Trs. v. Swinton, 10 January 
this word in money settlements, Crs. of 1862, 24 D. 278; Pratt vy. Abercromby, 
Redhouse v. Glass, M. 2806; 5 Dec. 18 Nov. 1858, 21 D. 19. 

1744, 6 Pat. 681; and Mr. Sandford’s 3 Lady Essex Ker v. Innes, 26 Feb. 
observations, Treatise on Entails, p. 67. 1812, 5 Pat. 579, 


Also Ewing y. Miller, 1747, M. 2308. 
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it has been held that, without any infringement of the recognised 
principles of interpretation, a grant to the disponee or heir in pos- 
session of the principal estate and his heirs may be construed as 
applying to the heirs of the subsisting investiture." 

846. It sometimes happens that.a branch of the destination is 
introduced in the shape of a power to name heirs. Thus the estate 
may be destined to a series of substitutes, whom failing, to heirs to 
be named in a separate deed by the granter; or the heir in pos- 
session may be empowered, in the prospect of the succession 
devolving upon heirs-portioners, to make a new settlement of the 
estate upon them and their issue, either in the order of seniority 
or according to discretion.2 Where a power of nomination is duly 
exercised, the heirs nominated are held to be included in the 
original destination, and they take their place in the succession 
accordingly in their order.* 


SECTION IV. 


HEIR-SUBSTITUTE, WHETHER TAKING AS DISPONEE OR AS HEIR OF 
PROVISION. 


847. The distinction suggested by the title of this section is 
chiefly important in relation to the completion of titles under deeds 
of destination. Where the heir-substitute succeeds to the estate as 
heir of provision, he must complete his title as an heir, that is, 
either by service and infeftment, or by entry with the superior 
under a precept of clare constat. Where the succession is taken in 
the character of disponee or institute, the estate is transferred by 
the disposition, and no service or proceeding in the nature of 
aditio hereditatis is requisite either to vest the right or to complete 
the title. 

848. In any inquiry as to the mode of making up a title under 
an entail or deed of destination, the question to be considered is not 
as to the character in which the heir is called to the succession, but 
as to the character in which he takes the estate. Every person 
named in a destination, except the first, is called as a substitute. 
But a substitution includes a conditional institution of the same 
individual in the event of the persons previously named in the 


l Greenock v. Greenock, 1736, M. 5612; 
Duke of Hamilton vy. Selkirk, 1740, M. 
14,935; Hay v. Crawford, 1698, M. 
14,899, cited in Sandford on Entails, p. 
92 ; also Duke of Roxburghe v. Wauchope, 
21 Jan. 1823, 2 Sh. 141, N.E. 130. 

2 Martin v. Kelso, 15 D. 950, cited 
supra, § 843, 


3 Stewart v. Porterfield, 24 May 1826, 
2W.& 8S. 369; and on remit from the 
House of Lords, 13 Nov. 1829, 8 Sh. 16; 
judgment affirmed 23d Sept. 1831, 5 W. 
& 8. 515; Larl of Strathmore v. Strath- 
mores Trs., 1 Feb. 1837, 15 Sh. 449, 
affirmed 30 July 1840, 1 Rob. 189. 


OF HERITABLE DESTINATIONS. 469 


destination predeceasing the granter. This principle was evidently cuarrer xxrv. 
overlooked in some of the earlier cases, and its non-recognition led SS” 
Mr. Sandford? into the mistake of condemning the principle of 

decision in the cases of Colquhoun and Fogo,—cases which have 

since been universally approved, and which have very materially 

simplified this branch of the law of succession. 

849, The most usual case is that where the granter dispones to Where granter 
himself, whom failing, to a series of heirs-substitute. Here the ees 
granter is the institute, and his right vests immediately. The heir Person first 
next entitled to succeed under the destination would accordingly, eRe 
in this case, take the estate by way of substitution, and he must be eee z 
served heir of provision to the granter, otherwise he would not, if 
he died before the passing of the Conveyancing Act, 1874, take a 
vested interest.2 It is immaterial, in this question, whether the 
heir-substitute is called to the succession in immediate sequence to 
the institute, or whether he succeeds in consequence of the death 
of other heirs-substitute called before him.’ The rule has been 
applied to the case of a settlement by two persons to each other 
and the survivor, whom failing, to heirs designed.4 

850. Again, where a deed of settlement is in the lifetime of the Where deed de- 
eranter delivered to the institute as his proper writ, so as to give feds ce 
him an immediate estate in fee, there is no longer a possibility of ter’s lifetime, 


the person next 


conditional institution, and the heir-substitute next succeeding, succeeding 
Rae : ~_ takes as heir- 
even where that heir is the granter himself must make up his sibstitute._ 


title as heir of provision to the institute. If, in the events that 
happen, the granter would succeed as conditional institute accord- 
- ing to the conception of the deed, the result is that the settlement 
is ineffectual, and the fee remains untransferred in the granter.® 
The result is similar where the granter retains the liferent of the 
estate ; no service is necessary on the liferenter’s death ; but on the 
death of the fiar, the next substitute must be served heir to him.’ 


851, Again, where a settlor dispones heritable estate, whether Liferenter held 
; He to be the insti- 
to himself or to another in liferent, and to the heirs of the body of ¢ote where feo 


the liferenter in fee, whom failing, to other heirs, then, if the life- oe heirs 


renter have no child at the date of the settlement,’ he is held to be 


1 Sandford on Entails, pp. 506-12. 6 Birnie v. Simpson's Trs., 1893, 20 
2 Young’s Trs. v. Young, 19 July R. 481. 
1867, 5 Macph. 1101, and cases there 7 Hay v. Hay, 1758, M. 14,369, 5 Br. 
cited. Sup. 851; Kerr v. Howison, 1708, M. 
3 M‘Oulloch v. M‘Leod, 1781, M. 14,357; Denniston v. Crichton, 5 Feb. 
14,366; Livingstone v. Lord Napier, 1824, 2 Sh. 678, N.E. 570. 
1757, M. 15,409, M. 15,418, and 5 Br. 8 And perhaps even where he has a 
Sup. 885 ; Hamilton v. Hamilton, 1714, child if that child is not named, The law 
M. 14,360, as to which see observations on this point is not very clearly defined. 
in Young’s Trs. v. Young, supra. See Chapter XX NIIL,, Section IL. (Gifts 
4 Main vy. Lamb, 1880, 7 R. 688. to Children), 
5 Hay v. Hay, infra. 
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cuaprer xxtv. himself the institute or fiar, in order to satisfy the rule of law that 
a fee cannot be in pendenti. In such a case, the successor, whether 
a descendant of the liferenter, or a remoter substitute, ought to be 
served heir of provision to the liferenter in order to take the 
fiduciary fee out of his hereditas jacens.1 The construction is the 
same in the case of a direct disposition to heirs im posse without 
reservation of a liferent. The fee in this case also remains with 
the granter, and falls to be taken up by service as heir of provision 
to him, precisely as if the granter had instituted himself? 
Mortis causa 852. The only case remaining to be considered is that of the 
spencer ordinary form of destinations in deeds of settlement, where the grant 
name (who pre- jg to a person in life by name with substitutions, the operation of 
deceases), and 4 6 C é : 
heirs of tailzie: the deed being suspended during the granter’s lifetime. In this 
Conditional in- case, if the person instituted survive the granter of the deed, he 
takes the estate as a disponee. On his death, the next surviving 
heir will be served heir of provision to him, and subsequent heirs 
must in like manner connect themselves by service with the last 
heir who took a vested interest in the estate. Where the institnte 
predeceases the settlor, it was for a long time supposed that it was 
necessary for the heir next entitled to succeed to connect himself 
by service either with the settlor or with the institute, conflicting 
decisions being given upon the point.2 But it is now settled by the 
cases of Colquhown* and Fogo,> that in this case the heir succeeds 
to the estate as immediate disponee in virtue of the conditional 
institution which is implied in all destinations. It is obviously 
immaterial to this question whether the conditional institute is 
mentioned by name in the deed of settlement, or designatively, e.7., 
as one of the heirs of the body of the institute. In either case the 
estate vests by the words of the disposition, without the necessity 
of a service or declaratory proceeding to prove the propinquity.® 
Doctrine of 853. In the case of a disposition to heirs designated—ey., to 
Sa eke the granter’s heirs-male, whom failing, to other heirs named or 
ther applicable designed—it was supposed by conveyancers, on the authority of the 
to designative Y ‘ ; 
destinations, case of Gordon of Carleton, and the other cases noted below, that in 
the event of the heirs first named predeceasing the granter, the fee 


1 Dundas v. Lord Dundas, 23 Jan. 3 Campbell v. Campbell, 1770, M. 
1823, 2 Sh. 445, N.E. 133. Frog’s Crs. 14,949 ; Mackenzie v. Mackenzie, 24 Nov. 
v. His Children, 1735, M. 4262; Lillie 1818, F.C. ; Murray v. Murray, 21 May 
v. Riddel, 1741, M. 4267; Douglas v. 1833, 11 Sh. 629. 

Ainslie, 1761, M. 4269. And in refer- 4 Colquhoun v. Colquhoun, 16 Dec. 

ence to the case of a disposition tospouses 1828, 7 Sh. 200; remitted 17 Feb. 1831, 

in conjunct liferent, and to the heirs of 5 W. & S. 32; opinions, 9 Sh. 911. 

the marriage in fee, see Peacock v. Glen, > Fogo v. Fogo, 25 Feb. 1840, 2 D. 

22 June 1826, 4 Sh. 742, N.E. 749. 651; remitted 22 June 1841, 2 Rob. 
* Gordon v. Gordon’s Crs., 1748, M. 44; opinions, 4 D. 1063. 

14, 366-14,368, ° Colquhoun v. Colquhoun, supra. 
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would remain in the granter himself, and would have to be taken cuaprer xxtv. 
out of his hereditas by service But the principle established in 
Frogo’s case clearly applies to designative institution as well as to 
the case of a destination to an institute by name, and it was so held 
by a Court of seven judges in the case of Hutchison, where it is 
shown in the Lord President’s opinion that the decisions referred 
to in the preceding note proceeded on specialities of construction 
or title, and are inconclusive on the question. 
854, In the case of a contravention of an entail by an heir in Where insti- 
possession, the Statute 1685 entitles the next heir to sue for yocthee 


venes the en- 
declarator thereof, and “serve himself heir to Hmm who died last til, next heir 


infeft in the fee, and did not contravene without necessity anyways DE oeeinntta 
to represent the contravener.” The question has been proposed, ‘°°! 
what is to be done if the contravener is the institute? Mr. Sand- 

ford was of opinion that a service to the granter would be inept, 

“because the Statute says that the service must be to the last heir 

who did not contravene, and as the granter is not an heir, he cannot 

be held as pointed out in this description.”? But the fact is, that 

the word “ heir” does not occur in the Statute in this connection, 

nor is there any serious objection to a service to the granter in 

such circumstances. 


1 Gordon v. Gordon’s Crs., 1748, M. 2 Hutchison v. Hutchison, 1872, 11 
14,368 ; Peacock v. Glen, 22 June 1821, RK. 230. 
4 Sh. 742, N.E. 749; Anderson v. ° Sandford on Entails, p, 530, 


Anderson, 22 June 1822, 10 Sh. 696. 
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CHAPPERSX XV. 


EVACUATION OF DESTINATIONS BY CONVEYANCES 
AND GENERAL SETTLEMENTS. 


1. EVACUATION OF SUBSTITUTION BY | 2. EVACUATION OF DESTINATIONS BY 
NEW INVESTITURE OR CONVEY- GENERAL SETTLEMENTS. 
ANCE. 


SECTION I. 


EVACUATION OF SUBSTITUTION BY NEW INVESTITURE OR 
CONVEYANCE. 


Heir making 855. The institute or heir under a simple destination may either 
eo edatt make up his title under the settlement, or, if he is also heir-at-law 
Eeion my FOr heir of the subsisting feudal investiture, he may make up his 
habili modo. title in the proper character ; in which case he has two titles,—a 
feudal title as heir-at-law or of the investiture, and a personal title 
as disponee or heir under the settlement. The case where the heir 
makes up his title under the settlement requires no discussion. 
His succession continues to be regulated by the destination con- 
tained in the settlement until that destination is altered, and in 
the case of entailed estates the special destination remains effectual 
until it is altered, notwithstanding the disentail of the estate under 
the provisions of the Entail Amendment <Acts.! A disponee or 
heir of provision under a deed of destination not fortified by 
irritant and resolutive clauses, is an absolute and unlimited fiar, 
having all the powers of a proprietor in fee-simple.? The only 
difference is, that in the case of a person possessing under a deed 
of destination, the destination continues to regulate the succession 


until it is altered. 
Effect of mak- ; . C : 
ae eee 856. In the case of a title being made up as heir-at-law or heir 


as bou-atlaw of the investiture, if the proprietor should be desirous of altering 
or ol investl- 


ture, Posses- the succession to the estate, some care is requisite in order that 


ae double this object may be accomplished in such a manner as will defeat 


1 Gray v. Gray’s Trs., 1878, 5 R. 820. alienate the estate gratuitously as soon 
* In the case of a simple destination as he acquires a vested interest in it; 
contained in a marriage-contract, the pre- Routledge v. Carruthers, 19 May 1812; 
scribed succession is only obligatory inso 16 Dec. 1819, F.C. ; 2 Bligh, 692, 6 
far as concerns the right of the heir of the Pat. 597. 
marriage. He, therefore, is entitled to 
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the outstanding personal destination in the deed of settlement ; for, cuaprer xxv. 
if the settlement were allowed to remain as a personal deed, it 
would, as a consequence of the doctrine of double titles, be held to 

regulate the succession to the estate, notwithstanding the altera- 

tion of the destination in the feudal title. The law in relation to 

succession where property is possessed upon double titles may be 

reduced to the following propositions :— 

857. (1.) The mere completion of a title in the character of heir- pestination 
at-law,! or heir of the feudal investiture, does not evacuate or a er 
defeat the destination in the personal deed. It is presumed that possession on a 

: 2 5 -,, title made up 
the title is so completed as a matter of convenience, and not with as heir-at-law 
the intention of altering the destination of the settlement from vale mayest 
which the title of the heir is derived. The heir is held to possess 
on both titles, and it is an established rule that in all such cases 
the personal deed is the governing title, and that the destination 
contained in it continues to regulate the succession. Where the 
destination of the settlement happens to be coincident with the 
legal order of succession in one of the branches, an estate may be 
possessed for several generations upon services or precepts of clare 
constat, expede by the successive proprietors in the character of 
heirs-at-law ; and yet when the lines of succession come to diverge, 
the estate will go to the heir pointed out by the personal deed. 
In this way, latent personal titles have been brought into operation 
after the elapse of more than a century from their dates? The 
eases do not recognise any distinction between entries by service 
and entries by precept of clare constat or charter of confirmation 
and precept,* neither title being held to import anything more than 
a continuance of the subsisting investiture. 

858. (2.) Where an heir who has made up his title under the 
subsisting investiture in the manner explained afterwards obtains 
a new investiture from the superior by resignation and charter of 
resignation, it is held that he thereby evacuates the destination in 
the personal deed and alters the course of succession—the two 
cases being distinguished, continuing the subsisting investiture, 
which has no effect upon the destination in the personal deed, and 
making a new investiture by resignation and charter of resignation, 
which is equivalent to an alteration of the destination.® Such new 


Personal desti- 
nation evacu- 
ated by obtain- 
ing a new in- 
vestiture from 
the superior. 


1 Durham v. Durham, infra; Snod- 
grass v. Buchanan, 1806, M. ‘‘ Service 
of Heirs,’ App. No. 1; Ogilvie v. 
Erskine, 26 May 1837, 15 Sh. 1027. 

2 Smith and Bogle v. Gray, 1752, M. 
10,803; Zuille v. Morrison, 4 March 
1813, F.C. See also 2 Ross’ L. Ca. pp. 
577-596, 


3 See Oyilvy v. Erskine, 15 Sh. 1027 ; 
Durham v. Durham, M. 11,220; 5 March 
1811, 5 Pat. 482. 

4 In Zuille v. Morrison, 4 March 1813, 
the title was made up by precept of clare 
constat ; as also in the case of Pattison y. 
Duan's Trs., infra, 

5 flarvie v. Craig Buchanan, 12 Dee, 
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onaprer xxv, investilures were frequently expede under the old election law for 
the purpose of creating freehold qualifications ; and in such cases 
it was ruled that the uamediate purpose was immaterial, and that 
the grantee ought to have taken care to have the proper destina- 
tion inserted in the charter, if he did not contemplate an alteration 
of the order of succession,? 
Destination 859. (3) An heir who has made up a title under the subsisting 
Aberin investiture may alter the destination by disponing or re-settling the 
resettlement of estate. It is not necessary to the accomplishment of this purpose 
the estate, : A P ° 
that the heir should begin by making up a separate title to the 
estate under the personal deed of settlement. Being in the full 
right of the estate under both titles, the heir, by his disposition or 
procuratory, has the capacity effectually to alienate the estate. 
The act of alienation necessarily extinguishes or transfers every 
right that was in the granter, and puts an end at once to the 
personal title and to the destination which was ingrafted on it.? 
Wihathemdesti, 860. The case of Pattison v. Dunn's Trustces*® raised two interest- 
nation of base ing points in this branch of the law—1st, Whether the consolidation 


fee is evacuated 
hy its consoli- of a base fee held under a title containing a special destination with 


oe 2 the superiority has the effect of evacuating the destination? and, 
2dly, Whether, in the case of the superiority being possessed under 
a special destination different from that of the right of property, 
the base fee or right of property is thereby brought under the 
destination of the superiority ? The judgment affirmed the first 


and negatived the second of these questions. 


SECTION II. 


EVACUATION OF DESTINATIONS BY GENERAL SETTLEMENTS. 


Historical 861. It isa remarkable example of the unwillingness of lawyers 
} t st if . . . . . 7 
eon. eto decide questions of principle, that the question of the effect of 


general on special conveyances should have been agitated for not 
less than 120 years before it was finally set at rest. The case of 
Farquharson, argued in the House of Lords in 1759, affirmed the 
principle that a testator’s intention to use general words in a sense 
exclusive of a particular subject may be manifested by his acces- 
sion to or concurrence in a settlement of the same subject by a 
predecessor in title, or by other acts showing that he regarded 


1811, F.C. ; Molle v. Riddell, 13 Dec. M. 3089; 2 Ross’ L. Ca, p. 596; 31 May 
1311, F.C. ; 2 Ross’ L. Ca. pp. 602-681. 1742, 1 Pat. 334. 
1 Molle v. Riddell, supra. 8 Pattison v. Dunn's Trs., 20 July 
* Edgar v. Maxwell (Elshieshiells), 1786, 1866, affirmed July 23, 1868, 6 Macph. 
(H.L.) 147. 
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lands destined to heirs-substitute by such a settlement as not being 
within the scope of his testamentary disposition! But this deci- 
sion left open the question whether general words in a mortis 
causa disposition will suffice to evacuate the destination of a special 
subject to which the testator has succceded as disponee or heir of 
provision, where there is no evidence of the testator’s state of mind 
on the subject other than what the mortis causa disposition offers, 
and this question came before the House of Lords for the first 
time for decision in 1880, and was determined in the affirmative? 
The question had come before the Court a few years before in 
another case, and by a majority of the judges of the whole Court 
was decided in the same sense.’ 

862. The whole law on this subject is contained in Lord Sel- 
borne’s judgment in Campbell v. Campbell, from which it may be 
convenient to quote the essential points :— 

1. “If the testator has himself made a prior settlement, in 
which after himself there is a special destination to heirs-substitute 
—whether such settlement is or is not contained in a proper 
mortis causa deed—general words of disposition in a subsequent 
mortis causa deed will not evacuate the destination to those heirs- 
substitute ; and the special destination will equally prevail if the 
settlement of the particular property is of later date than the 
general disposition. This may be explained upon an intelligible 
principle. In such a case both the instruments express the mind 
and the will of the same person,—the one as to a particular part, 
the other as to the generality of his estate. There was 
nothing, therefore, inconsistent or unreasonable in reading and 
construing two such instruments together, and treating the general 
as subordinate to and exclusive of the particular intention,—the 
effect of which was to make the general words residuary in their 
operation.” 4 To this head are referable the undernoted cases,’ 
selected from the authorities cited in 7homs, and two others sub- 
sequent in date to Zhoms, one of which is of the ordinary type,° 
and the other is a case of a purchase of later date than the general 


5 Weir v. Stell, 1745, M. 11,359, 5 
B.S. 224; Elchies, voce Presumption, 


a9 


No. 17; Strachan v. Farquharson, 1732, 


1 Farquharson v. Farquharson, 1759, 6 
Pat. 724, affirming Mor. 2290. 
2 Campbell vy. Campbell, 1880, 7 R. 


(H.L.) 100, affirming 6 R. 310. 

3 Thoms v. Thoms, 1868, 6 Macph. 704. 

478. (H.L.), at p. 101. In Connell’s 
Trs. v. Mrs, Connell’s Trs., 1886, 13 R. 
1175, this principle was extended to the 
case of moveable bonds, stock certificates, 
and similar securities, in which the pur- 
chaser had caused special destinations to 
be inserted. 


M. 11,356; Flemings v. Fleming, 1800, 
M. “Implied Will,” App. No.1; Thomson 
v. Lyell, 1836, 15 8. 32 ; Skene v. Skenes, 
1725, M. 11,354; Dundas v. Dundas, 2 
Pat. 618, reversing M. 15,585. 

8 Walker's Exr. v. Walker, 1878, 5 R. 
965. See also Lang’s T's. v. Lang, 1885, 
12 R. 1265, a case of a mutual settlement. 
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disposition, and therefore corresponding to the second case de- 
scribed by Lord Selborne." 

2. The next case is that of a general settlement made by the 
institute or heir of provision under a subsisting destination. This 
is the case of Thoms v. Thoms and Campbell v. Campbell. “ By the 
law of Scotland the institute or the heir in possession under a 
settlement or an entail without fetters is absolute fiar. The pro- 
perty is his; it is liable for the payment of his debts; his disposi- 
tion operates upon it per directum, and not by way of revocation 
or as in the exercise of a power. The heirs-substitute take on] 
for want of a disposition by him, and they then take as heirs- 
nominate instead of the heir-at-law. It would seem, therefore, on 
principle that there can be nothing in the mere nature of such a 
special destination to prevent property so settled from passing by 
a general disposition as part of the wniversitas of the fiar’s estate.” ? 

3. In one of the cases of the last century which went to the 
House of Lords? it was held that property which had vested in a 
testator (subsequently to a general disposition of all his present 
and future estate by a mortis causa deed) under a settlement made 
by his son, of which he remained ignorant till the time of his 
death, did not pass by the general mortis causa disposition, but 
went to the heirs-substitute under the son’s settlement. This case 
was considered in the leading case of Canpbell, and formally over- 
ruled as being contrary to principle and to the later case of Leztch + 
in the Lords, and to Zhoms v. Thoms, which were approved. 

4, There remains for consideration the question of the effect of 
a general conveyance by a testator who is disponee or heir of an 
estate under a subsisting settlement, where it is alleged that the 
testator did not intend to convey the settled estate. It may be 
sufficient to consider the latest case, which is also the most autho- 
ritative, because it was the subject of an appeal to the House of 
Lords which was decided a few years earlier than the leading case. 
The history of the case of Glendonwyn is this :°—It came into the 
Court of Session not many years after the decision of the whole 
Court in the case of Zhoms. Now, if the principle of the decision 
in Thoms be,as put by Lord Selborne in Campbell’s case, that words 
in a testamentary instrument descriptive of the testator’s whole 
estate, present and future, should, in the absence of a controlling 
context, be held to pass what they properly describe, it would 


1 Webster's Trs. v. Webster, 1876, 4 2 7 R. 100, per Lord Selborne. 
R. 101. A destination to the ‘heirs 3 Campbell v. Campbell, 1748, 1 Pat. 343. 
and assignees’’ of the proprietor and tes- 4 Leitch v. Lettch, 1829, 8 W. & 8, 366. 
tator is, of course, not a special destina- ® Glendonwyn v. Gordon, 1873, 11 


tion in the sense of this rule,—-Philip v. Macph. (H.L,) 33, affirming 8 Macph. 
Philip, 1835, 13 R. 329, 1075. 
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seem to follow that extrinsic evidence is not admissible to prove 
the intention of the testator to use the words of general convey- 
ance in a restricted sense. The Court of Session, however, in 
accordance with precedents, all except that of Farquharson being 
of very recent date, took an intermediate view. Rejecting parole 
evidence and inferences suggested by private correspondence, the 
Court admitted what may be described as real evidence, ie., the 
records of actual transactions by the deceased which were deemed 
to be inconsistent with an intention to treat the settled estate as 
estate subject to her disposal. The estate in question was held by 
the testatrix, Miss Glendonwyn, under an imperfect entail—an 
entail in which the fettering clauses were not applied to the 
institute; and the evidence established that Miss Glendonwyn, 
apparently in ignorance that the estate was subject to her debts 
and deeds, had borrowed considerable sums of money at high 
interest on her estate for life, and had insured her life as a collateral 
security for the repayment of the capital. 

863. Now, assuming the relevancy of this evidence, what does 
it prove? Only this, that the testatrix did not know that she had 
the power of disposing by will of the imperfectly entailed estate. 
It does not prove, and has no tendency to prove, that she had not 
the will to dispose of all the estate that was within her power, in- 
cluding this very estate, if she were free to dispose of it without 
incurring an irritancy. It must now be taken that the eighteenth 
century case of Campbell was wrongly decided, and that the testator’s 
ignorance of the fact that he had succeeded to the estate of his 
son was no reason for denying effect to the general conveyance as 
a conveyance to that estate. But it must also be conceded that no 
sound distinction can be taken between the case of a testator who 
is ignorant that he has acquired any right to a definite estate, and 
the case of a testator who knows that he has succeeded to an 


estate, but believes himself to be only a limited owner of it. If 


the general disposition takes effect in the former case, it ought to 
do so also in the latter. When the case of Glendonwyn went to the 
House of Lords, somewhat discordant views were expressed as to 
the principles applicable to general and special conveyances ; and 
it may be affirmed, without disrespect to the judgment of the 
House, that the grounds of decision are not satisfactory, especially 
as Lord Selborne, in his very luminous judgment in Campbell, sets 
up the older case of Leitch v. Leitch, and affirms that his own 
opinion in Glendonwyn was coloured by what he now considers an 
erroneous view of Leitch’s case. 

864, Such being the state of the latest authorities on the 
question as to extrinsic evidence, it is hardly worth while discussing 
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the earlier decisions. There has been only one case subsequent 
to Glendonwyn in which extrinsic evidence was admitted, the case 
of Gray v. Gray’s Trustees, and in this case the facts were held to 
be consistent with an intention to convey the settled estate. The 
following sentence from the opinion of the late Lord President may 
be taken to be the latest expression of the mind of the Court 
respecting the elements extrinsic to the general conveyance which 
may be considered in determining the extent of its operation :— 
“ The relation which the granter of the deed bears to the estate, 
the condition of the parties interested in the previous settlement 
of the estate, and their relation to the granter of the deed, the 
mode in which the granter of the deed has dealt with the estate 
which is said to be conveyed in the deeds and transactions regard- 
ing that estate, and also the way in which he has dealt with his 
succession generally, if the general disposition is a disposition in- 
tended to settle the affairs of the truster, are fair elements for 
consideration in dealing with the question of intention.” ® 

865. The law, as it stands at present, therefore provides arnple 
material for the formation of speculative opinions as to the in- 
tentions of testators who lean to generalisation in the expression 
of their wills. ‘The subject seems to call for further consideration 
with a view to a final determination whether evidence of intention 
should be altogether rejected, or, if this cannot be done, whether it 
ought not at least to be confined within limits somewhat narrower 
and more strictly defined. 


1 The following is believed tobeacom- 1409; Glendonwyn yv. Gordon, supra } 


plete list of these cases: Farquharson v. 
Larquharson, 1756, M. 2290; Hepburn v. 
LTepburn, 1860, 22 D, 730; Chisholm v. 
Chisholm- Batten, 1864, 3 Macph. 202; 
Collow’s Trs., v. Connell, 1886, 4 Macph. 
465; Catton v. Mackenzie, 1870, 8 Macph. 


Gray v. Gray’s Trs., 1878, 5 R. 820. 
2 Gray v. Gray's Trs., 1878, 5 R. 820. 
35 R. 824. The latest decision on 
this subject is Watson’s Tis. v. Hamilton, 
Jan, 31, 1894, 31S.L.R. 374. 
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866. In this and the four consecutive chapters the writer has Limits of the 
sought to present a complete view of the Law of Entail considered 


as a branch of the law of succession. 


This includes the general 


theory of entails, and the interpretation of their formal clauses ; 
the vesting of the entailed estate and the powers of the heir in 
possession ; the completion of the titles of heirs of provision, and, 
what has already been considered,—the construction of heritable 
destinations. The exposition of the statutory powers of heirs of 
entail in relation to charging the estate with incumbrances, selling, 
letting on lease, feuing, and the like, and in relation to the mode 
of effecting a disentail of the estate, pertain to the subject of con- 
veyancing, and are foreign to the object and scope of a work 
relating to succession. 


SECTION I. 
ENTAILER’S TITLE; SUBJECT AND FoRM OF THE ENTAIL! 


867. Every description of feudalised heritable estate of which 
the proprietor is free to dispose may be the subject of an entail, 
as lands, houses, teinds, patronages, fishings, reversions,? and it 


1 The cases relating to attempts to 
create entails of moveables are discus- 
sed above,—voce “ Perpetuities,” Chapter 
XV., Section II. 

2 Chisholm. v. Chisholm-Batten, 9 Dee. 
1864, 3 Macph. 202. An ancestor of the 
entailer having borrowed money on the 
security of part of his estates, granted a 
proper wadset of the mortgaged lands to 
his creditor, during the currency of which, 
the right of reversion was kept up by 
being described as such in the titles of the 
debtor’s estate. The wadset was ulti- 
mately extinguished by a deed of dis- 
charge and renunciation, which was re- 
corded in the Register of Sasines, but the 


security title was never consolidated with 
the estate by resignation ad remanentiam. 
The entailer, without adverting to the 
virtual extinction of the wadset, con- 
veyed, in terms of the description in the 
title-deeds, inter alia, his ‘right of rever- 
sion” in the lands in question. The 
Court held (1) that the right of reversion 
under a proper wadset was of the nature 
of a radical right to the lands, and might 
competently be entailed ; and (2) that as 
a question of intention, the entail of the 
‘right of reversion,” in the circumstances 
of the case, constituted a good entail of 
the subject of the security. 
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cuarrer xxvr. would seem, adjudications when perfected by charter and sasine, 


Pro indiviso 
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Admissibility 
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though not followed by decree of declarator of expiry of the 
legal. In a modern case, a doubt was expressed by a learned 
judge as to the competency of entailing burgage subjects.” In 
practice, burgage subjects were not infrequently ine in entail 
destinations ; and the practice was sanctioned by the Titles to Land 
Act, 1860.3 The question has ceased to be practical in consequence 
of the abolition of the distinction between feudal and burgage 
holding. With regard to heritable subjects not capable of being 
feudalised, the tendency of judicial opinion is in favour of the com- 
petency of entailing such subjects.‘ 

868. It is settled by authority,’ if authority were needed, that 
a pro indiviso interest in heritable estate may be entailed. It was 
also found that an entail of such subjects will subsist if the estate 
be subsequently divided, and that it is not necessary that the dis- 
position giving effect to the decree of division should enter the 
Register of Tailzies.® 

869. A question was raised in a later case’ as to the compe- 
tency of resorting to extrinsic evidence for the purpose of identify- 
ing a part of the subject of conveyance, the description of which 
was alleged to be ambiguous or uncertain. By disposition and deed 
of tailzie, David Earl of Leven conveyed to a certain order of heirs 
certain lands and heritages, and, inter alva, the manor-place of Moni- 
mail and mansion-house of Melville, with certain other subjects 
said to have been erected into the lordship and barony of Monimait, 
and certain parts of the town and lands of Utherogill, “ under the 
several restrictions, provisions, and clauses irritant and resolutive, 
with respect to the lands and barony of Melville and lands of Uthe- 
rogill contained in the procuratory of resignation hereinafter in- 
grossed.” By the procuratory of resignation the lands, lordship, and 
estate of Melville and lands of Utherogill were affected with the 
restraining clauses of a strict entail. The question was, whether 
evidence was admissible to prove that the barony of Monimail was 
the barony of Melville under another name. If not, there were no 
lands mentioned in the dispositive clause to which the fetters of 


the entail could be made applicable. 


dence was admissible. 


1 Dalyell y. Dalyell, 17 Jan. 1810, F.C. 

2 Steele v. Couper, 15 Feb. 1853, 15 D. 
385, 386, per Lord Cuninghame. See 
Pitcairn, 1710. M. 15,590; Dillon v. 
Campbell, 1780, M. 15,482. 

% 23 and 24 Vict. cap. 143, § 11. 

4 See the opinions of the Judges in the 
case of Chisholm v. Chisholm-Batten, and 
authorities there referred to. 


Lord Neaves held that evi- 


“ Clauses prohibitory, irritant, and resolu- 


® Stirling v. Dunn, 21 Dec. 1827, 6 Sh. 
272; Stewart v. Nicolson, infra. 

8 Stewart v. Nicolson, 2 Dec. 1859, 22 
D. 72; Howden (Rocheid’s Tr.) v. Rocheid, 
July 16, 1869, 7 M. (H.L.) 110, affirming 
6 Macph. 300. 

7 Earl of Leven and Melville v. Cart- 
wright, 12 June 1861, 23 D. 1088. 
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tive,” he observed, “may always be made clear and intelligible in carrer xxvi. 
themselves, and ought not to bear reference to any other deed or 
document than the deed of entail. Buta description of lands in a 
deed does not in itself designate the thing intended. Before it can 
be practically carried out, it is necessary to inquire what subjects 
m rerum natura correspond to the name and description given, and 
that inquiry can only be conducted by a reference to extrinsic evi- 
dence, such as must be resorted to in all questions of identification. 
. . Such a mode of inquiry may be necessary and com- 
petent, not only as regards the application of a general leading 
description in a dispositive or entailing clause, but also as regards 
certain qualifying or restrictive clauses.”! In reviewing the Lord 
Ordinary’s judgment the Court came to be of opinion that the 
objection was excluded by the terms of a former judgment, which 
was res judicata between the parties; accordingly, in the ultimate 
decision no opinion was given on this point. The admissibility of 
extrinsic evidence, directed to the identification of the subject 
of an entail, is evidently governed by the ordinary rules applicable 
to this kind of evidence.” 

870. The only title requisite on the part of an entailer is the Personal right 
possession of a proper real or personal right to the estate or sub- Qutduea 
ject of disposition. The title of apparency is not sufficient ; but it execute am 
is sufficient that the entailer is in a position to give the disponee 
the means of taking infeftment under the conditions of the entail, 
through the medium of an assignation of writs. This point is 
settled by an early case, Napier v. Livingstone, where, according 
to Lord Monboddo’s report, “it was decided unanimously, dissent. 
tantum Kames, that a man having only a personal right to lands 
may, nevertheless, make an entail in terms of the Act 1685, and 
upon searching the records it was found that a great number of 
estates, and those the greatest of the kingdom, had been entailed 
in that way.” 8 

871. In the leading case of Renton v. Anstruther, where a pro- Procuratory of 
prietor possessing on a personal title made an entail in the form of a oneeriee 
a procuratory of resignation, containing the usual clause of assigna- eo ade 
tion to writs, the question was whether the engrossment of pro- a good entail. 
hibitions and fetters in a simple procuratory of resignation (without 
any substantive disposition) was sufficient to subject the estate to 
the conditions of the entail, seeing that a title by resignation 
would be completed not upon the procuratory containing the con- 
ditions, but upon the unexecuted procuratory in the title of the 


1 23 D. 1051. 3 Napier v. Livingstone, 1762, 5 Br. 
2 See Chapter XX. (Extrinsic Evi- Sup. 888. 
dence). 
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cuarter xxv. entailer. The case having been appealed, was remitted by the 
House of Lords, and ultimately judgment was given, in conformity 
with the joint opinion of all the Judges, in favour of the validity 
of the entail. 

Radical righta 872. A trust-disposition of heritable estate for payment of 

suilicient title debts, or economical management with an ultimate purpose of 

entail, retrocession, express or implied, does not divest the granter, but 
is merely a burden upon his estate. The truster’s radical right is 
a sufficient title to execute an entail of the reversionary estate, 
and this title subsists even where an attempt has been made by 
an informal conveyance to divest the trustee.* 

Entailneednot 873, It is not necessary that the deed of entail should form 

ee ne part of the feudal progress of titles. A disposition granted by a 
proprietor infeft to a series of heirs, under the fetters of a strict 
entail, recorded in the Register of Tailzies, will be effectual to bind 
the estate, though it should not contain within itself the machinery 
necessary for obtaining infeftment; and by parity of reason, an 
entail by a proprietor possessing on a personal title without a 
clause of assignation to writs will be effectual when it is recorded 
in the Register of Tailzies. A title may be completed in the 
person of the institute or heir of provision by adjudication in 
implement, or by a voluntary conveyance from the heir-general. 
In neither case does the instrument which constitutes the warrant 
of infeftment require to enter the Register of Tailzies. 

Statement of 874, These propositions were affirmed by the judgment of the 

pe ees: House of Lords (in accordance with the collective opinions of all 
the Judges upon a remit from the House) in the case of the Harl 
of Fife v. Duf* The opinion of the Court was characterised by 
Lord Wensleydale as “a most able,full, clear, and Jearned state- 
ment of the law of Scotland on this subject.’® For the purposes 
of this book it will be sufficient to state the case, referring the 
reader to that opinion for the grounds of the judgment. The sub- 
ject of the action was the entail of Carraldston, executed by Major 
Skene in 1721, who at the time of the execution of the deed was in 
the possession of the estate on a personal title. The deed of entail 
was in favour of the entailer himself and certain heirs-substitute ; 

1 Renton v. Anstruther, 5 Dec. 1837, 1834, 7 W. & S, 441, affirming 9 Sh, 

16 Sh. 184 ; remitted 1 March 1842, 1 551. See this and other cases in this 


Bell, 129; opinions reported 6 D. 230, branch of the law stated infra, Chapter 
and 2 Bell; affirmed 18 Aug. 1848, 2 LIV. 


Bell, 214; Fogo v. Fogo, 25 Feb. 1840, 4 Earl of Fife v. Duff, 2 March 1861, 
2 D. 651; affirmed 18 Ang. 1843, 2 Bell, 23 D. 657; remitted 19 July 1861, 


195. advised 20 March 1862, 24 D. 936 ; judg- 
2 Campbell vy. Edderline’s Crs., 1801, ment affirmed 27 March 1863, 4 Macq. 
M. “ Adjudication,” App. No. 11, 469. 


3 M‘Millan v. Campbell, 14 August 5 4 Macq. 492. 
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it contained an assignation of writs, but no procuratory or precept. 
By the disposition on which he stood possessed of the estate, the 
entailer became the assignee of an unexecuted procuratory of 
resignation, by executing which he might at any time have feudal- 
ised the disposition in the deed of entail. He did not do so; 
on the contrary, in the year 1723, he exhausted the procuratory in 
question by expeding a charter of resignation of the lands and 
barony of Carraldston, upon which he took infeftment, and then 
made up a feudal title by infeftment in favour of himself and his 
heirs whatsoever. In the charter of resignation no notice was taken 
of the previously executed deed of entail. In an action raised in 
1725, after the death of Major Skene, it was contended that by this 
proceeding the entailer intended to exercise the power of revoca- 
tion contained in the deed of entail, but the contrary was decided 
by the Court of Session,—a decision which implied that the entail 
was still operative as a disposition of the personal fee. The first 
substitute (who was one of the entailer’s heirs-portioners in general) 
then caused the entail to be recorded in the Register of Tailzies, 
and made up a title under it, by general service as heir of tailzie 
and provision, and infeftment upon a conveyance by the heir in 
implement of the settlement. In the proceedings in Court it was 
contended that the alleged entail was a mere obligation and not a 
substantive deed of entail, and that the Act of 1685, by requiring 
the insertion of the restraining clauses in the procuratories of re- 
signation and precepts of sasine, in effect provided that there could 
be no entail without the means of taking infeftment by procuratory 
or precept. The Act, however, does not say that a procuratory or 
precept must be contained in the deed to render it valid, but only 
that the restraining clauses must be inserted in the procuratories 
and precepts upon which the title is made up. It was further main- 
tained that the disposition in implement was the real entail, and 
that it ought to have been recorded as such. These pleas were 
negatived, and judgment was given in favour of the validity of the 
entail constituted by the deed of 1721.1 

875, An apparent heir cannot effectually entail the lands which 
he possesses on apparency, for this amongst other reasons, that the 
institute or heir, if heir aldoqui successwrus, would at common law 
be entitled to pass over the entailer, and obtain himself served heir 
to the ancestor last infeft. His title in that case would not be 
derived from the entailer, and he would not be bound by the con- 


1 In consequence of an inquiry fromthe 1685 to 1800, and the result was stated 
3ench as to the mode of constitution of in a classified report, an abstract of which 
entails in early practice, an examination will be found in a note to the report of 
was made of the Register of Tailzies from the case in 24 D. 940, 
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cnaprer xxvr. ditions of a grant which he had not accepted But on the prin- 


Obligation in 


marriage-con- 


tract not de- 
feasible by 
entail. 


ciple of approbate and reprobate, an institute may be bound to 
execute a strict entail of lands attempted to be entailed by an heir- 
apparent, if the ineffectual entail is part of a regular settlement by 
which other lands are effectually entailed on the same series of 
heirs.2. It is a different question whether an entailer can, on the 
principle of legatum rei aliene, compel the institute to entail 
lands to which the institute may have succeeded from a different 
author. The cases that have occurred are not favourable to the 
assertion of such a right on the part of entailers.? The distinction 
is clearly drawn in the opinion of the Court in the case of Arbuthnot.4 
“ Were a person,” it is said, “to entail his estate, and in the same 
deed to include an estate belonging to another, the entail would be 
void in so far as it related to the estate which did not belong to 
the granter; but there was no reason why that deed should not 
have effect in so far as it related to that estate over which the 
eranter had the entire disposal.” ® 

876. It is, of course, essential to the validity of an entail that 
the maker should be free to dispose of the estate under its condi- 
tions and restrictions. If, therefore, a proprietcr is under obliga- 
tion by contract of marriage or other obligatory deed to settle his 
estate on a series of heirs unconditionally, he will not be allowed to 
adject to the conveyance the restraining clauses of a strict entail. 
After various decisions, dealing with questions of this description 
on equitable considerations, the rule was finally laid down as 
here stated.’ Where the maker of an entail reserves to himself 
in his marriage-contract the power of entailing the estate settled 
upon the heirs of the marriage, the power must be exercised pre- 
cisely in terms of the reservation. A reservation in general terms 


1 Marquis of Clydesdale v. Earl of 
Dundonald, 1726, M. 1275. If the insti- 
tute were not heir to the person last in- 
feft, could he adjudge the estate from the 
heir of that person, on the ground that 
the latter was liable under the Act 1695 
for the debts and deeds of the apparent 
heir ? It would seem that the Statute in 
question is only applicable to the enforce- 
ment of onerous deeds. 

2 Carmichad y. Carmichael, 15 Nov. 
1810, F.C. ; affirmed 15 May 1816, 6 Pat. 
155; Murray vy. Ramsay, 17 Jan, 1811, 
sc: 

®* Stirlings v. Stirling, 1801, M. 15,455 ; 
Stewart v. Leslie, 10 March 1810, stated 
in Sandford on Entails, pp. 191-193. 

4 Arbuthnot v. Arbuthnot, 1792, Bell, 
Oct. Ca. 161. 


5 Thid. p. 165. 

® Gordon v. Gordon, 1731, M. 12,984 ; 
Ker v. Ker, 1747, M. 12,987 ; Strang v. 
Strang, 1751, M. 12,988; Munro v. 
Munro, infra. 

7 Munro v. Munro, 13 Feb. 1810, F.C. 
See also Speirs v. Dunlop, 1778, M. 
13,026 ; Watson v. Pyot, 1801, M. ‘‘ Pro- 
visions to Heirs and Children,” App. No. 
4; Urquhart v. Urquhart, 13 D. 742, 14 
July 1853, 1 Macq. 658. Nor is it com- 
petent, by a subsequent deed, to alter the 
destination of a marriage-contract settle- 
ment ; Haig v. Haig, 14 Feb. 1857, 19 
D. 449, 

8 Macneil v. Macneil’s Trs., 27 Jan. 
1826, 4 Sh. 393, N.E. 396 ; Macleod vy. 
Macleod, 1 July 1828, 6 Sh. 1043. 
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Is an authority to execute a strict entail with such conditions as cmarrer xxvi. 
are usual and reasonable! > = 
877. It is quite competent and not unusual to include entailed Effect of in- 

and unentailed lands in one and the same conveyance. The case of (4078 & 


; tailed and un- 
the Lari of Leven and Melville v. Cartwright, already noticed, is an tiled lands 


: mee r in same con- 
example.” In such cases the extent of the entail is determined by veyance. 


the restraining clauses. An entail cannot be raised by implication ; 
and therefore, when an heir of entail acquired the dominium utile 
of lands, the superiority of which was included in the entailed 
estate, and afterwards resigned ad remanentiam in his own hands 
as superior, it was held that the dominiwm utile was not thereby 
brought under the fetters of the entail.2 It need scarcely be added 
that an entail of the dominiwm utile cannot be extinguished by 
consolidating that estate with a superiority held in fee-simple ; for, 
as was observed by Lord Monboddo,! if that were admitted, an easy 
way would be found of getting free of all entails of lands held of 
subjects-superior, namely, by purchasing the superiority, and then 
consolidating the two estates by resignation ad remancntiam. 
Where however a proprietor, vest in the superiority and dominiwm 
utile of the same property, possesses on the title of superiority for 
forty years, it is held that the estates become consolidated by pre- 
scription (the base fee being extinguished by possession on the 
title of superiority), even when the effect of consolidation is to 
bring the dominiwm utile under the fetters of a strict entail. 
Whether the converse of this proposition would hold good, and an 
entail of a base fee would be worked off by prescriptive possession 
of the superiority, is a question still undecided, but we do not see 
how it is possible to resist the application of the principle of Lord 
Llibank’s case in the case supposed. 


SECTION II. 
WHAT CONSTITUTES A TAILZIED DESTINATION. 


878. The object of every settlement in strict entail is to per- Object of tail- 
: : : : - zied destina- 
petuate or continue the succession to a particular estate in a certain fi, 0" 
order of succession prescribed by the entailer, and, as incidental 


1 Sandford on Entails, 199. See also Duke of Roxburghe v. Wauchope, 

2 Karl of Leven and Melville v. Cart- 9 March 1825, 1 W. &S. 41. 
wright, 12 June 1861, 23 D. 1038; see 4 5 Br. Sup. 886, Lord Napier v. Liv- 
the Lord Ordinary’s note, p. 1059. ingstone. 

3 Heron vy. Duke of Queensberry and 5 Lord Elibank v. Campbell, 21 Nov. 
Dover, 1733, 1 Cr. St. & Pat. 98; Gal- 1838, 12 Sh. 74; Graham v. Bontine, 6 
braith v. Graham, 14 Jan. 1814, F.C, Aug. 1840, 1 Rob, 346; Wilson v Pollock, 

29 Nov. 1839, 2 D. 159. 
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cuarrer xxvi. to this object, to deprive the disponees and heirs of entail of the 


Whether entail 


effectual at 
common law 
prior to the 
Statute. 


power of alienating the estate, or subjecting it to the diligence of 
their creditors. 

879. Whether at common law a proprietor could make a strict 
entail of his estate, is a question which has very frequently been 
discussed, without ever having been precisely determined. It 
is agreed by all writers that, after the passing of the Entail Act, 
1685, cap. 22, settlements in strict entail could only be made in 
the form and under the conditions prescribed by the Statute.* 
On the other hand, it is generally admitted that the notion of an 
entail, as a continuing succession in a selected line of inheritance, 
is derived from the common law of succession.? The Statute 
prescribes certain formalities in the nature of conditions upon 
which it is made lawful to the subjects of the Crown “ to tailzie 


their lands and estates, and to 


1 Tt appears from Hope’s Minor Prac- 
ticks, p. 402, that, in the opinion of the 
profession in the time of that author, a 
simple destination was not binding upon 
the heirs succeeding under it, and that it 
could not be made effectual by inhibition, 
but that a clause de non alienando might 
be enforced by that diligence or by an ac- 
tion of reduction. In Chapman v. Bryson, 
1759, 5 Br. Sup. 940, it was found that 
an entail containing prohibitions, but 
defective in the irritant and resolutive 
clauses, could not be enforced by inhibi- 
tion, the President being of opinion “ that 
this was a way of making an entail not 
agreeable either to the Statute 1685 or 
the common law ; not to the Statute, 
because it was not recorded ; nor to the 
common law, because it did not irritate 
the right of the contravener, which the 
constitution of our feudal rights requires,” 
In the case of Stormonth v. Annandale’s 
Crs., 1662, M. 13,994, the Court sus- 
tained an entail made before the date of 
the entail Statute, containing prohibitory, 
irritant, and resolutive clauses ; while in 
Sharp v, Sharp, 1631, M. 4299, a con- 
tract to execute mutual deeds of entail 
was held to be no bar to selling. In 
Craiy v. Craig (Riccarton), M. 15,494, 
an entail antecedent to the Statute was 
found to be ineffectual in a question with 
creditors, by reason of the want of a 
proper resolutive clause. This judgment 
was reversed on appeal (1713, Robertson, 
110), but upon what ground does not 


substitute heirs in their tailzies, 


appear. Tinally, in the case of Larl of 
Rothes v. Philip, 1761, 2 Pat. 52, the 
question was practically set at rest by 
the declaration of the House of Lords, 
“That entails created of lands in Scot- 
land, with prohibitive, irritant, and resolu- 
tive clauses, before the making of the Act 
of Parliament concerning Tailzies in 1685, 
ought to be recorded in the Register of 
Tailzies according to the said Statute.” 
As to the efficacy at common law of 
entails containing prohibitions intended 
only to bind the heirs, see note 3, infra ; 
also § 880, note 1. 

+ Stat. 1685, cap. 22. 

3 In delivering judgment in the case 
of Carrick v. Buchanan, 5 Sept. 1844, 3 
Bell, 342, Lords Brougham and Camp- 
bell expressed a very distinct opinion 
that entails containing prohibitions, but 
without irritant and resolutive clauses, 
derive their efficacy from the common 
law, and that such entails are binding on 
the heirs of the destination to the effect 
of restraining gratuitous alienations in 
contravention of the prescribed order of 
succession ; see pp. 435 and 443. See 
also Lindsey v. Oswald, 2 Macph. 249 ; 
21 March 1867, 5 Macph. (H.L.) 12, L.R. 
1 Se. Ap. 99. These opinions are in 
accordance with the views stated by the 
institutional writers, particularly Stair, 
1, 14, 6, and 2, 3, 58; Ersk. 3, 8, 23; 
Mackenzie, 3, 8; also vol. ii. p. 487; 
Kames, Elucidations, art. 42 (pp. 845-6 
of ed. 1777). 
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with such provisions and conditions as they shall think fit.” It is cuaprer xxvr. 
for the law of succession to determine what is comprehended in 
the general idea or notion of an entail, or, in other words, what 
description of settlements are protected by the operation of the 

Statute of 1685. 

880. The construction of heritable destinations is the subject Same rules of 
of special consideration in a subsequent chapter. In what relates pes epnoes 
to the construction of destinations properly so called, 7.c., the inter- preter ey 
pretation of terms designative of persons and property, relationship nations. 
and order of succession, there is no material difference between 
deeds of entail and deeds of simple destination. If a proprietor 
executes a settlement of lands under the conditions of a strict entail, 
reserving power to revoke, and thereafter by a separate deed revokes 
the fetters of the entail, leaving the destination intact, the construc- 
tion of the subsisting part of the settlement will be the same as it 
was before the act of revocation; only the estate will be disentailed, 
and will be subject to the debts and deeds of the disponee and 
heirs of provision.? 

881. In order to the constitution of an effectual tailzied suc- 
cession,” it would appear that three requisites must concur: (1) 
the succession must be given to a selected order of heirs, not to 
heirs-at-law ; (2) the order of succesion must be lineal, z.¢., without 
division ; and (3) the heirs of provision must either be named in 
the settlement, or designed by words of proper designation denot- 
ing a recognised category of descent from persons named in the 
settlement. 

882. (1.) It is not competent by means of a deed of entail to Legal order of 
perpetuate the legal order of succession. The object of the Entail Hobe perpele 


Statute was not to enable landed proprietors to protect their estates ated by an 


Requisites of 
an effectual 
tailzied desti- 
nation, 


1 The doctrine here stated rests upon 
the best of all authority, which is, that 
no other than the ordinary rules of con- 
struction have ever been applied to the 
interpretation of destinations in deeds of 
entail. It was assumed, and by several 
of the Judges expressly stated, as the 
condition of the argument upon the con- 
struction of the destination to heirs what- 
soever, in the two cases of Maeyregor v. 
Gordon, 3 Macph. 148, and Gerdon v. 
Gordon’s T'rs., 4 Macph. 501. In the 
latter case, Lord Barcaple observed, 
“In construing the destination in an 
entail, there is no ground for adopting 
any peculiar or strict principle of con- 
struction. The question is simply as to 
the meaning of the entailer in the use of 


the words which he has employed, there 
being no room for the strict principle of 
construction applicable to the fettering 
clauses. Many cases have occurred in 
which a limited meaning has been put 
upon expressions in a destination describ- 
ing the classes of heirs called. In parti- 
cular, the expression ‘heirs’ or ‘heirs 
whatsoever,’ has been held to mean 
heirs-male whatsoever, or heirs whatso- 
ever of the body. But the ground for 
adopting this limited sense of the words 
has been found in the context, or in the 
prior investiture.” 

2 “Tailzied,” i.¢., interrupted (from 
* tailler,” to cut), because the legal order 
of succession is interrupted or cut off, and 
an arbitrary one substituted, 
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against the debts and deeds of their heirs-at-law, but to enable them 
to institute a series of heirs different from that of the legal order of 
succession, and to transmit the estate securely in the conventional 
line of succession. “Simple infeftments,” says Lord Stair, “are 
those which are taken to heirs whatsoever; for by that expression 
we express the lineal heirs who according to law would succeed in 
any heritable right ; but tailzied infeftments are, where the lands 
are provided to any other than the heirs of line, as when it is pro- 
vided to heirs-male, or heirs-male of the fiar’s own body. . . 
Ordinarily, in them all, the last member or termination is to heirs 
whatsomever of the last branch or person substituted, or the dis- 
poner’s heirs; and where that takes effect by succession, the fee, 
which before was tailzied, becomes simple.” } 

883. The doctrine thus explicitly laid down by our first insti- 
tutional writer is confirmed by a series of decisions which establish 
that a nomination of “heirs whatsoever,’ whether of the entailer 
or of the last substitute in the destination, will not suffice to 
support an entail, and that the estate becomes a fee-simple in the 
person of the last substitute under the antecedent part of the 
destination.2 Nor is the construction affected by the element of a 
declaration that the eldest heir-portioner shall succeed without 
division ; for, as the heir whatsoever has the capacity of making up 
his title as heir of line, ignoring the deed of provision, the tailzied 
succession is necessarily exhausted, and the estate will descend to 
the heirs at-law of the person last seized in the estate as of fee? 


1 Stair, 2, 3, 43. 

2 Leslie v. Dick; 1710, M. 15,358 ; 
Earl of March v. Kennedy, M. 15,412, 
1760; 2 Pat. 49, the leading case ; 
Henry v. Watt, 13 June 1832, 10 Sh. 
644; Colvill v. Colvill, 8 March 1843, 5 
D. 861; 25 April 1845, 4 Bell, 248. 
See also Stair, wt supra, and 4, 18, 8; 
Ersk. 3, 8, 82; Mackenzie, Inst. 3, 10, 
and Treatise on Tailzies, 4, 9,1. It may 
be asked how it can be known that any 
individual is the last heir-substitute until 
after his death, seeing that, even on the 
supposition of his being the sole existing 
heir of the destination, there is always a 
possibility of his becoming the father of 
an heir, The case of the Earl of March 
is an express authority for the proposition 
that a last existing substitute may re- 
settle the estate ; but whether the new 
settlement be defeasible by the subse- 
quent birth of an heir-substitute of the 
original settlement is another question, 
and one which, if ruled by the analogy of 
Mackinnon’s case (as to which see Chapter 


XXX.), will fall to be answered in the 
affirmative. The suggestion that the 
son would have no title to challenge the 
alienation where the father would incur 
the forfeiture of the estate for himself 
and his descendants is not satisfactory, 
because in the case supposed there are no 
remoter substitutes in whose favour the 
forfeiture could take place. On this point 
see Denham v. Maitland, 1772, 5 Br. 
Sup. 623; Russell v. Russell, 1768, 5 Br. 
Sup. 895; and Stewart v. Nicolson, 2 
Dec. 1859, 22 D. 73. 

5 See the cases of Gordon v. Mosse, 19 
Dec. 1851, 14 D. 269; and Steele v. 
Coupar, 15 Feb. 1853, 15 D. 385, where 
the ultimate destination was to “heirs 
and assignees ;” and Primrose vy. Prim- 
rose, 9 Feb. 1854, 16 D. 498, where the 
destination was to “my ain nearest and 
lawful heirs whatson.ever in fee, the 
eldest heir-female and the descendants 
of her body always excluding all other 
heirs-portioners, and succeeding without 
division.” 
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The only consequence of the exclusion of heirs-portioners in the 
ultimate destination, as it would seem, is, that if the last of the 
proper substitutes does not evacuate the destination, and if, under 
the destination to heirs whatsoever, the succession should open to 
heirs-portioners, the eldest heir-portioner would take the estate as 
under a simple destination. 

884. In the class of cases to which reference has been made, 
some weight was undoubtedly allowed to the consideration that 
the entailer, having completed his enumeration of the selected order 
of heirs, proceeded to call his heirs whatsoever either as a matter of 
form, or to show that the estate should not revert to the Crown, 
but to his heirs-at-law. Notwithstanding these cases, the question 
whether a proprietor might ex proposito entail his lands under 
a destination to an institute and his heirs whatsoever, or under 
some modification of that destination, was for a long time considered 
open to discussion. The question having eventually been the sub- 
ject of three consecutive and all but unanimous judgments of the 
Court, may be regarded as finally settled. 

885. In Leny v. Leny,? the question was raised upon a direction 
to trustees to purchase landed estate in Scotland, to be entailed in 
favour of the truster’s nephew, “and his lawful heirs for ever.” It 
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was held that this was equivalent to a direction to make an entail in and his heirs.” 


favour of the nephew and his heirs whatsoever ; that such a destina- 
tion could not be the subject of a strict entail; that the trustees 
were not entitled to insert a clause of preference in favour of the 
eldest heir-portioner; and consequently that the institute was 
entitled to acquire the estate in fee-simple. ‘“ We apprehend,” say 
the Judges in the leading opinion, “ there can be no reasonable doubt 
that, prior to the ‘Act concerning Tailzies,’ the word ‘ tailzie’ meant 
an instrument of conveyance by which an estate was settled on a 
selected and specified series of heirs; and therefore, when the Par- 
liament of Scotland, in 1685, ‘statutes and declares, that it shall be 
lawful for His Majesty’s subjects to tailzie their lands and estates, 
and to substitute heirs in their tailzies with such conditions and 
provisions as they shall think fit, and to affect the said tailzies with 
irritant and resolutive clauses, whereby it shall not be lawful to the 
heirs of tailzie to sell,’ &c., it seems impossible to give the term 
tailzie in the Statute any different or wider meaning than it had in 
the older law. ‘To substitute heirs’ certainly means to substitute 
one heir or class of heirs to another on a principle of selection and 
order, for substitution is a perfectly well defined nomen juris. ‘To 


1 See the observations of Lords Cowan 2 Leny v. Leny, 28 June 1860, 22 D. 
and Cockburn on this question, 16 D. 1272 (whole Court). 
504, 
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cuaprer xxv. affect the said tailzies with irritant and resolutive clauses’ can 
mean nothing else than to affect the succession of the heirs with 
such clauses. . . . Heirs of tailzie are all necessarily heirs— 
heredes facti—of the entailer. They represent him, and take his 
estate in their order, subject to the conditions which he has ap- 
pointed. But while one may have heirs of this description, hwredes 
facti, in an almost inexhaustible series, it is very different with a 
man’s heir-at-law. He cannot, in any proper sense, have a series 
of such heirs. The person or persons, as the case may be, who on 
his death is or are entitled to take up his estate by service, and so 
transmit it from the dead to the living, is or are the only heir-at- 
law or heirs-at-law that he ever will or can have. When the 
estate has once been taken out of his hwreditas jacens by service 
and infeftment, the legal order of succession to him is exhausted 
by that one step of succession.” * 

Effect of a 886. In the case of Macgregor v. Gordon, the Court was called 

firection toe to consider the effect of an entail made in conformity with a direc- 

Fede teas tion in the trust-disposition of a landed proprietor—the destination 

portioners. | being to the truster’s natural son, “and his heirs whatsoever, the 
eldest heir-female, and the descendants of her body, excluding 
heirs-portioners, and succeeding always without division through 
the whole course of the female succession, whom failing, then to 
the heirs whatsoever of the truster.” A majority of the whole 
Court (Lord Curriehill alone dissenting) were of opinion that the 
case was ruled by the judgment in Leny v. Leny ; and that, for the 
reasons given in the case of Primrose,’ the destination to heirs 
whatsoever of the institute was not converted into a tailzied desti- 
nation, by reason of the preference of the eldest heir-female and 
her descendants to heirs-portioners. Lord Curriehill’s opinion 
proceeded on the assumption that a nomination of “heirs whatso- 
ever,” when occurring in what purports to be a proper tailzied 
destination, is to be construed as a nomination, not of the legal 
order of heirs, but of the persons who, at each time the succession 
opens, stand in the relation of heirs-general to the propositus, or, as 
the proposition was put by his Lordship in the subsequent case of 
Gordon v. Gordon's Trustees, that it is equivalent to a destination 
to heirs-female after heirs-male. It is obvious that the series of 
persons who might successively be entitled to serve as heirs-general 
of the propositus, may come to be very different from the legal 


1 22 D. 1288. tute having failed for want of interest in 
* Macgregor v. Gordon, 1 Dec. 1864, 8 the parties called as defenders ; see 24 D. 
Macph. 148. The case was tried in the 687, 
form of a suspension of a threatened 5 Primrose v. Primrose, 9 Feb. 1854, 
charge by a purchaser—a previous action 16 D. 498. 
of declarator at the instance of the insti- 
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order of succession, where the first heir-general serves to the pro- cuarrer xxvt. 
positus and is succeeded by his heir, and so on. According to the = 
construction suggested by Lord Curriebill, the succession would, 
in the first place, follow the line of the heirs of the body; and if, 
for example, an eldest son should succeed, and should die without 
issue, the succession would devolve to his brother by the half-blood, 
to the exclusion of his sister by the full-blood—the former being 
the nearest heir-general of the propositus, or person from whom the 
descent is traced; the latter being the heir-at-law of the heir last 
vest in the estate. According to the same construction, the suc- 
cession could never pass through a father to his sons by a different 
marriage. But this only proves, what is known to every one 
conversant with heritable succession, that a destination to heirs- 
general of the body, with subsequent limitations to heirs of the 
collateral branches, is a very different thing from the legal order 
of succession.! It does not prove that the expression “ heirs what- 
soever” means heirs of the body, with subsequent limitations. 
Notwithstanding the acknowledged learning of the Judge by whom 
it was propounded, we must regard the proposed construction of 
“heirs whatsoever” as somewhat fanciful. The opinion has no 
support from authority, and in no way detracts from the weight 
due to the judgment of the Court, according to which the term 
“heirs whatscever” in a deed of entail is to receive its ordinary 
signification, in whatever part of the deed it occurs.” 

887. It is to be observed, in the case of an ultimate destination Ultimate gift 
to the entailer’s heirs whatsoever, that although such a destination {9 Dey eee 
may be altered by the immediately preceding heir-substitute, yet, if stuiple aes 
that heir should be unable (e.g., from mental incapacity or nonage) 
to execute a deed of alteration, the clause of return will be good as 
a simple destination ; and the estate will go to the entailer’s heir, 
and not to the heir of the last substitute. 

888. The case of Collow’s Trustees v. Connell ® settles a principle Destination 
of importance in the law of entailed destination. The final desti- Bc as 
nation in question was of an exceptional character, being con- aaa Rae | 
ceived in favour of the entailer’s “own nearest of kindred.” The cient to sup- 
last substitute under the previous branches of the destination left ?"'™ puiait 


1 See this explained in Stewart v. 
Nicolson, 2 Dec. 1859, 22 D. 72-79 
(Lord Handyside’s note). 

2 The third decision to which we re- 
ferred belongs properly to the subject of 
trusts for the execution of entails. By it 
the whole Court determined that a trust 
to execute an entail in favour of A. and 
his heirs whatsoever ; whom failing, to 
B. and his heirs whatsoever, excluding 


heirs-portioners ; whom failing, to the 
truster’s heirs and assignees,—did not 
entitle the trustees to limit the estate to 
the heirs of the body of the parties 
named, with the view of constituting an 
effectual entail; Gordon v. Gordon's 
Trs., 2 March 1866, 4 Macph. 501. 

3 Collow’s Trs. v. Connell, 23 Feb. 
1866, 4 Macph, 465, 
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a general trust-disposition and settlement of his heritable and 
moveable estate, and the question was whether it carried the estate 
which was the subject of the entail. Lord Kinloch held that it 
did not, as a question of intention ; but the Court, while agreeing 
in the result (that the estate was not carried by the trust-settle- 
ment), did so on the ground that the destination to “nearest of 
kindred” was a good tailzied destination, because, whatever might 
be its meaning, it was limited to relations of the blood of the 
testator. Their Lordships were further of opinion that, in the case 
of a plurality of persons succeeding at the same time under such 
a destination, they would, like heirs-portioners, be entitled to be 
served heirs of provision! The principle which we conceive to 
be involved in this decision is, that any destination limited to the 
blood of the entailer is sufficient to support an entail ; from which 
it would seem to follow that a destination to heirs-general, exclud- 
ing those who were not of the blood of the entailer, is a good tailzied 
destination,—a conclusion which is not inconsistent with the prin- 
ciple of the decision in Macgregor v. Gordon. 

889. (2.) The next proposition is, that the succession under a 
strict entail must be lineal, or without division. Thisis established 
by the cases in which it has been held that an entail is broken as 
soon as the succession opens to heirs-portioners.?, To prevent this 
result, it is usual to declare, in the destination of the deed of entail, 
that the eldest heir-female and her descendants shall exclude heirs- 
portioners throughout the course of the succession. Although a 
provision of this kind cannot be raised by implication in an entail 
executed, it is regarded as so much a matter of style, that trustees 
for the execution of entails have been held entitled to exclude 
heirs-portioners in entails executed under their powers, where the 
truster had prescribed a proper tailzied destination, and had given 
directions for the execution of a deed of strict entail. 

890. It is to be observed that, even in the case of heirs- 
portioners not being excluded by the terms of the deed of entail, 
the heir-substitute taking immediately before the succession opens 
to heirs-portioners would not take an estate in fee-simple. On the 
contrary, the heirs-portioners would succeed as heirs of provision, 


1 4 Macph. 470, per Lord Colonsay. But v. Kennedy, 1760, M. 15,412. See also 
see the sequel of this case, where it was  Collow’s Ts. v. Connell, and other cases 
held that the expression applied toa single cited in last paragraph. 
heir ; 14 Feb. 1867 (nom. Connell v. Grier- 3 Sprot v. Sprot, 22 May 1828, 6 Sh. 
son), 5 Macph. 379. 833 ; Forrest's Trs. v. Forrest, 14 Dec. 

2 Macdonald v. Lockhart, 22 Dec. 1842, 1845, 8 D. 304 ; Martin v. Kelso, 19 July 
5D. 372; Farquhar v. Farquhar, 28 Nov. 1853, 15 D. 950; 21 March 1857, 2 
1838, 1 D. 121 ; Hunter v, Kellie,11 Dec. Macq. 556; Sands y. Sands, 16 Jan. 
1834, 13 Sh. 185 ; dicta in Earl of March 1844, 6 D. 365. 
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whether they were or were not the heirs-general of the heir last in cuaprer xxv. 
possession. Indeed it cannot be known, until the actual opening =” 
of the succession to heirs-portioners, that there will be a plurality 

of persons entitled to succeed under the destination. 

891. An entailer may provide specially for the contingency of Whether en- 

the succession devolving to heirs-portioners then in being, by ye nmay Pe 
dividing the succession, and giving separate estates to these per- as 
sons by name. In this case, according to the judgment of the entailed estates 
House of Lords in Mure v. Mure? the succession would then ee 
devolve to the successors of these heirs, as if under distinct entails. 
However, in the subsequent case of Sands v. Sands,3 where, in 
certain events, the succession to an entailed estate was divided 
between the entailer’s sisters in equal shares, the Court held that 
the succession vested in the ladies in fee-simple. 

892. (3.) It may be asserted as a general proposition that the Tailzied suc- 
only kind of destination capable of supporting an entail is one to a Seven must 
series of persons named, with or without substitutions to heirs of a relationship. 
determinate class,—that is to say, to persons standing in a known 
order of relationship different from the legal order of succession, 
but constituting a recognisable group of heirs. Such are heirs- 
male, heirs-male of the body, heirs-general of the body, heirs- 
female, &c. In MMacgillivray v. Souter,’ it was attempted to support 
a limitation of heritable estate to heirs belonging to a particular 
clan, called the Clan Chattan ; but this was held to be too indefinite 
and intangible a limitation to form the basis of a title. Indeed, 
the Court seem to have experienced considerable difficulty in 
apprehending the notion of aclan. Lord Ardmillan, as Ordinary, 
proposed to make a remit for the purpose of ascertaining, “ 1s¢, 

What is a clan; and are there now any clans? 2d, Is there a clan 
known and described as the Clan Chattan; and if so, of what does 
it consist ? Is clanship, or membership of a clan, understood to 
be transmitted exclusively through males?” The Lord President 
M‘Neill thought that clanship was “a very evanescent matter 
altogether ;” and that a party claiming to exclude the heir-at-law 
“must be able to found on something plain and tangible, and 
known to the law.” The other Judges expressed their opinions to 


the like effect.® 
3 Sands v. Sands, 16 Jan, 1844, 6 D. 


335, 
4 Macgillivray vy. Souter, 12 March 


1 Per the Lord President (Lord Colon- 
say) in Collow’s Ts. v. Connell, 23 Feb. 
1866, 4 Macph. 470, citing the cases of 


Mure and Farquhar, supra. 

2 Mure vy. Mure, 16 Feb. 1837, 15 Sh. 
581; 18 May 1838, 3S. & M‘L. 2387. 
See the sequel of this case, Craig v. 
M‘Culloch, 21 Feb. 1839, 1 D. 545. 


1862, 24 D. 759. 

5 24 D. 767 et seg. The writer is not to 
be understood as throwing doubt on the 
power of an entailer to exclude particular 
heirs from the succession, or to impose 
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SECTION III. 


Or Imperrect ENTAILS (OMITTED PROHIBITION: OMISSION OF 
WokDS BINDING THE INSTITUTE). 


893. Imperfect entails—that is, entails defective in the pro- 
hibitory, irritant, or resolutive clauses, or in the other statutory 
requisites—have been productive of more litigation than any other 
class of rights connected with heritable succession. The decisions 
in the Ascog and Tillicoultry cases, in 1830, presented an induce- 
ment to the discovery of flaws in the restraining clauses of family 
settlements, which was greatly strengthened by the provisions of 
the Entail Amendment Act of 1848, whereby entails defective 
in regard to any of the statutory prohibitions are declared to be 
invalid and ineffectual as regards all the prohibitions ; and the 
estate is made subject to the deeds and debts of the heir in pos- 
session! A large body of decisions has, in consequence, been 
accumulated during the last thirty years respecting the construction 
of the restraining clauses of entails, the persons upon whom they 
are binding, and the consequences, in relation to the rights of the 
disponees and their creditors, of defects in the structure of such 
clauses. 

894. The present section may be regarded as introductory to 
the discussion of the more technical branches of the law of entail 
which form the subject of the next chapter, z.¢., the construction 
of the restraining clauses of entails, and the other requisites of the 


Statute 1685, cap. 22. 


conditions, such as that the heir succeed- 
ing to the estate is, or is not, to be the 
heir succeeding to a certain other estate, 
or to a title, &c. But the basis of the 
destination must be relationship. The 
condition of clanship is referred to as a 
case which probably comes as near to 
relationship as any other basis of des- 
tination which can be figured, 

1 11 and 12 Vict., cap. 36, § 43. . That 
where any tailzie “shall not be valid and 
effectual in terms of the said recited Act 
of the Scottish Parliament passed in the 
year one thousand six hundred and eighty- 
five, in regard to the prohibitions against 
alienation and contraction of debt, and 
alteration of the order of succession, in 
consequence of defects either of the 
original deed of entail, or of the in- 
vestiture following thereon, but shall be 
invatid and ineffectual as regards any one 


Though the subject of imperfect entails is 


of such prohibitions, then and in that 
case such Tai'zie shall be deemed and 
taken from and after the passing of this 
Act to be invalid and ineffectual as re- 
gards all the prohibitions ; and the estate 
shall be subject to the deeds and debts 
of the heir then in possession, and of his 
successors, as they shall thereafter in 
order take under such tailzie; and no 
action of forfeiture shall be competent 
at the instance of any heir-substitute in 
such tailzie against the heir in possession 
under the same, by reason of any con- 
travention of all or any of the pro- 
hibitions.” Trust money or lands direc- 
ted to be entailed are to be dealt with 
under this section as if the entail had 
been executed in terms of the truster’s 
direction. It has been held by the Court, 
and eventually by the House of Lords, that 
an entail in which the prohibition against 
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no longer of practical importance,! it is intimately connected with 
that of the interpretation of the restraining clauses of entails, and 
for this reason, as well as on the ground of its historical impor- 
tance, we feel warranted in submitting to the reader a somewhat 
extended exposition of the law of imperfect entails. 

895, I. ENTAILS DEFECTIVE BY REASON OF THE OMISSION OF 
CERTAIN OF THE Statutory PRouiBITIONS.—The principle of the 
“ Act concerning Tailzies”? is the authorising the insertion in 
deeds of settlement of series of clauses, designed for the purposes 
of preserving the succession to the heirs of the destination, and 
of protecting the estate against alienation and execution for debt. 
In order that an entail may be effectual against creditors and 
gratuitous disponees, the destination must be protected by pro- 
hibitions directed against the institute and the heirs of entail, and 
made distinctly applicable to the three kinds of contravention con- 
templated in the Statute, namely,—alienation, contraction of debt, 
and alteration of the order of succession. The prohibitions must 
also be “fenced” or guarded by proper irritant and resolutive 
clauses; the first annulling acts in contravention of the pro- 
hibitions ; the second forfeiting the right of the contravener 
(usually for himself and his descendants), and devolving the 


succession to the next substitute in the destination.? 


altering the succession is unfenced, falls 
within the scope of the enactment ; but 
in none of the cases does the question 
appear to have been fully discussed. The 
cases are Cunyngham v. Cunyngham, 9 
March 1852, 14 D. 636; Dewar v. Dewar, 
20 July 1852, 14 D. 1062; Ferguson v. 
Ferguson, 18 Novy. 1852, 15 D. 19 ; Scott 
v. Scott, 18 D. 168 ; Lord Rollo v. Rollo, 
24 Noy. 1864, 3 Macph. 78; and Hamil- 
ton v. Duke of Hamilton, 1870, 8 Macph. 
(H.L.) 48. 

1 J,e., in consequence of the above- 
mentioned provision of the Entail Amend- 
ment Act, 1848, see Dempster v. Demp- 
ster, 3 Macq. 62. It must be remembered 
that although prohibitory, irritant, and 
resolutive clauses are things of the past, 
the rights which have arisen under them 
are of the present. Upon their validity 
depend the expectations of succession of 
innumerable heirs-substitute in those cases 
where the heir in possession is not in a 
position to obtain the requisite consents 
to a disentail. As to the abolition of 
those clauses in modern entails see the 
note at the beginning of the next section. 

2 1685, cap. 22. The leading enact- 


ment is as follows :—‘‘ That it shall be 
lawful tc His Majesty’s subjects to tailzie 
their lands and estates, and to substitute 
heirs in their tailzies, with such provisions 
and conditions as they shall think fit, 
and to affect the said tailzies with irritant 
and resolutive clauses, whereby it shall 
not be lawful to the heirs of tailzie to sell, 
annailzie, or dispone the said lands, or 
any part thereof, or contract debt, or do 
any other deed whereby the samen may 
be apprised, adjudged, or evicted from 
the other substitute in the tailzie, or the 
succession frustrate or interrupted, declar- 
ing all such deeds to be in themselves 
null and void ; and that the next heir of 
tailzie may, immediately upon contra- 
vention, pursue declarators thereof, and 
serve himself heir to him who died last 
infeft in the fee and did not contraveen, 
without necessity any ways to represent 
the contraveener.”’ 

3 The Statute merely declares the 
principle upon which an entail may be 
constructed ; it does not profess to pre- 
scribe the form of the clauses prohibitory, 
irritant, and resolutive. On such questions, 
as well as on the effect of deviations from 
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896. To ensure the transmission of the estate to heirs of the 
destination undiminished and unburdened, the restraining clauses 

struction ofthe must be perfect. But upon considerations founded in part on the 

perfect entails common law and partly on the theory of the Statute, the doctrine 

tet accondiny: was established that the statutory prohibitions, when duly fenced 

to their tenor. ith irritant and resolutive clauses, ought to receive effect according 
to their tenor; and, consequently, that an entail defective in any 
of the prohibitions could only be defeated by doing the thing that 
was not effectually prohibited. This, at all events, was the law 
with respect to the clauses applicable to alienation and contraction 
of debt. Where, for example, the entail was defective in any of the 
restraining clauses applicable to alienation, the heir in possession 
was entitled to sell the estate or dispose of it for onerous causes in 
his lifetime; but he could not burden the estate with debt, or alter 
the order of succession to it, because in so doing he incurred an 
irritancy which would carry the estate to the next substitute. If 
the defect were in the clauses applicable to the contraction of debt, 
the estate was subject to voluntary disposition in security and to 
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On the con- 


adjudication, but it could not be sold or re-settled.t 


the statutory requirements, the decisions 
of the Courts are the only guide. ‘‘ It 
does not appear to me,” said Lord Chan- 
cellor Cottenham, in the case of the 
Overton entail, *‘ that any great assistance 
can be derived from reference to the terms 
of the Statute, for that merely describes 
the general rule, that in settlements to 
be made in pursuance of the Statute there 
shall be clauses irritant and resolutive, 
which shall have the effect, among other 
things, of preventing any acts from being 
done whereby the succession shall be 
altered. The question as to 
what clauses shall have that effect, is to 
be arrived at from a consideration of the 
decisions, rather than from the terms of 
the Statute.” Lord Brougham remarked, 
“* Tf we go to the Statute, and endeavour 
to shape our course by any opinion to be 
deduced from it, we shall find that we 
are wholly at sea, that we have no com- 
pass or guide, and that we must resort to 
the law as expounded by the decisions, 
the Statute itself affording no decisive 
rule one way or other in the great majority 
of cases which occur;” Lang v. Lang, 
16 Aug. 1839, M‘L. & Rob. 884, 890, 

1 The case of the Carleton entail (Cath- 
cart v. Cathcart, 18 July 1831, 5 W. &S. 
315) may be taken to have settled the 


point that an heir could not take advan- 
tage of a flaw in the restraining clauses 
applicable to contraction of debt, so as 
either directly, or by adjudication upon 
fictitious bill transactions, to alienate or 
re-settle the estate. But it was long con- 
sidered an open question whether creditors 
might not take advantage of defects in 
the clauses applicable to alienation, In 
one view, it was contended, a creditor was 
entitled to adjudge the estate, on the 
ground that, being subject to the volun- 
tary acts of the heir, it was substantially 
an estate in fee-simple, or at least he was 
entitled to adjudge the heir’s power of 
disposal for the purpose of executing a 
disposition in favour of himself. This 
question was only formally decided in the 
negative in 1850 (after the law had been 
altered by the Entail Amendment Act) ; 
though it appears from the opinions 
delivered in the Court of Session, and on 
appeal in the case referred to (Cochrane v. 
Bogle, 25 March 1850, 7 Bell, 65, affirm- 
ing 11 D. 908), that the doctrine had long 
been recognised that an entail could only 
be defeated by doing the precise thing 
that was not effectually prohibited. The 
authorities relied on, besides the case of 
Cathcart already cited, were Lord Duffus’ 
Trs. v. Dunbar, 28 Jan, 1842, 4D. §23 ; 
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897. The clauses intended to prevent the alteration of the order 
of succession come under the operation of a different principle. On 
the one hand, it was settled that prohibitions directed against 
altering the succession were binding inter heredes, as conditions of 
the grant. An heir-substitute who had made up a title under an 
entail could not alter the succession without violating the condi- 
tion on which he took the estate. If he attempted to alter it, the 
deed of alteration might be set aside at the instance of any of the 
heirs-substitute ; and an action would be maintainable against the 
heir under the new settlement, who, as the gratuitous disponee and 
representative of the contravener, was held to be liable in fulfilment 
of his obligations. Irritant and resolutive clauses were therefore 
not necessary for the protection of the rights cf the heirs-substitute, 
in a question with heirs claiming to succeed under a deed of altera- 
tion of the succession.1 

898. On the other hand, without a prohibition directed against 
altering the order of succession, there could be no entail for any 
purpose ; and for this reason, that as far as the right of the heirs- 
substitute was concerned, the settlement was no better than a deed 
of simple destination. Their right was defeasible at the pleasure of 
the heir in possession ; he could at any moment acquire the estate 
in fee-simple by executing a disposition to himself and heirs what- 
soever ; the heirs-substitutes had therefore no such vested interest 
in the estate as would entitle them to challenge deeds of alienation 


Oochrane v. Vernor, 21 Feb. 1844, 6 D. 
723 ; Dewar v. Burden, 26 Nov. 1845, 8 
D. 91; 25 March 1850, 7 Bell, 32; and 
Lindsay vy. Eurl of Aboyne, 2 March 1842, 
4 D. 843; 5 Sept. 1844, 3 Bell, 254. 

1 Stair, 2, 3, 58, 3d paragraph ; Ersk. 
8, 8, 23; Mackenzie, 3, 8; Kames, Eluci- 
dations, art. 42, pp. 345-6 ; Earl of Callan- 
der v. Lord John Llamilton, 1687, M. 
15,476; Urev. Earl of Craufurd, 1726, 
M. 4315. After the decisions in the Ascog 
and Tillicoultry cases, cited infra, § 900, 
an attempt was made, in the case of Cath- 
cart, to controvert the doctrine that en- 
tails with prohibitions were binding inter 
heredes, an attempt which called forth a 
strong protest from Lord Brougham, The 
doctrine that an entail ineffectual against 
creditors was invalid in a question with 
heirs, was, in the language of that 
high authority, “strange, and pregnant 
with peril, and founded on a most fanci- 
ful construction of the Act of 1685.” 
“The ground on which the As:og case 


NOE, dee 


was ultimately determined,” he continues, 
“does not break in upon that which I 
have taken the liberty of stating, that the 
course and current of the authorities is 
destructive of the proposition, that if an 
entail is bad as against singular successors 
it is bad intra familiam.” The true doc- 
trine, according to Lord Brougham, is laid 
down by Lord Kilkerran in Gairdner vy. 
Primrose, 1744, M. 15,501-15,503, that a 
simple prohibition bars gratuitous deeds or 
debts from affecting the estate, but that 
onerous deeds and debts are no otherwise 
barred than by clauses irritant of the debts 
and resolutive of the granter’s rights ; 
Cathcart v. Cathcart, 18 July 1831, 5 W. 
& S. 315, see pp. 344-346. The point 
was finally set at rest by the judgment of 
the House of Lords, proceeding on the all 
but unanimous opinion of the whole Court 
in Carrick vy. Buchanan, 5 Sept. 1844, 3 
Bell, 342, which was followed by Lindsey 
v. Oswald, 2 Macph. 249 ; 21 March 1867, 
5 Macph. (H.L.) 12. 
21 
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or contraction of debt, or to put in force the machinery of irritant 
and resolutive clauses applicable to acts of that description.’ 

899. The result of the principles of law applicable to imperfect 
entails, prior to the Entail Amendment Act, may be thus stated. 
(1) An entail was effectual for all purposes when it contained 
prohibitory, irritant, and resolutive clauses applicable to acts of 
alienation and contraction of debt, and a simple prohibition to 
alter the succession. (2) An entail which did not prohibit the 
alteration of the succession was neither binding inter heredes nor 
in a question with creditors. (3) An entail defective in the re- 
straining clauses applicable to one of the two acts of alienation and 
contraction of debt, was binding in other respects, and could only 
be defeated by doing the act which was not effectually restrained. 
(4) An entail which merely prohibited alteration of the succession 
was binding inter heredes. 

900. As regards the prohibitions directed against alienation 
and the contraction of debt, it must be understood that a defect in 
the irritant or in the resolutive clause applicable to one of these 
prohibitions was fatal to the probibition. It was at one time main- 
tained, and the argument prevailed with the Court of Session, that 
although an entail without irritant and resolutive clauses was not 
binding upon creditors, yet that in a question inter heredes the 
heir in possession was bound by the prohibitions, and therefore, if 
he sold or burdened the estate, an action would lie at the instance 
of the heir-substitute for reinvestment of the price. But the 


1 This proposition is well illustrated by 
the form of the action in which judgment 
was pronounced in the Overton case. 
One of the grounds of action, and the only 
one on which the judgment of the House 
of Lords proceeded, was that the deed of 
entail contained no sufficient prohibition 
against altering the order of succession. 
The heir in possession brought an action 
to have it declared that, notwithstanding 
the entail, he had the right to make up 
titles in fee-simple, &c., and to sell the 
estate and dispose of the price at his 
pleasure. The Lord Ordinary declared 
and decerned in terms of the conclusions 
of the summons, and, on appeal, his Lord- 
ship’s judgment was sustained and that 
of the Inner House reversed; Lang v. 
Lang, 16 Aug. 1839, M‘L. & Rob. 871. 
In previous cases, where objection was 
taken to the prohibition to alter the 
succession, the conclusions were to the 
effect that the pursuer was entitled to 
expede a new investiture in favour of him- 


self, his heirs and assignees, and there- 
after to sell and dispose of the estate at 
his pleasure. Such are, Purves’ Ts. v. 
Campbell, 1814, Hume, 873 ; Henderson v. 
FTenderson (Earlshall case), 21 Nov. 1815, 
F.C. ; and Gilmour vy. Cadell (Liberton 
case), 5 July 1838, 16 Sh. 1261. On the 
other hand, in Syme v. Dickson, 3 March 
1821, F.C., where the entail contained no 
prohibition against altering the succession, 
a trust-deed for payment of debts was held 
ineffectual because not proceeding on the 
narrative of an intention to alter the 
succession. It has been laid down that 
creditors cannot force an heir of entail 
to alter the succession for their benefit ; 
Cochrane v. Bogle, 11 D. 920, per Lord 
Moncreiff. 

> Gordon Cumming v. Gordon (Pitlurg 
case), 1761, M. 15,513 ; Young v. Young, 
1761, 5 Br. Sup. 884 ; Sutherland v. Sin- 
clair, 1801, M. ‘ Tailzie,” App. No. 8 ; 
Lockhart vy. Denham, 11 June 1811, F.C. ; 
this case was appealed, and afterwards 
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House of Lords, on a consideration of the difficulty of enforcing cHapTEr xxv. 


obligations of this nature, and the anomalous results to which tel 
enforcement would lead, came to the conclusion that the Legisla- 
ture could not have intended to impose the obligation, and conse- 
quently that wherever a stranger was entitled to purchase or to 
acquire an effectual security over an entailed estate, the heir in 
possession was entitled to the consideration money! The doctrine, 
then, that simple prohibitions are binding inter haredes, as we have 
seen, did not hold good with reference to prohibitions directed 
against the alienation of the estate for onerous causes, or the con- 
traction of debt so as to affect it. A prohibition against altering 
the succession was effectual to restrain alienation by mortis causa 
settlement, or by gratuitous deed inter vivos. 

901. IJ. Omission To BIND THE INSTITUTE—In the class of im- 
perfect details may be placed those settlements in which the entailer 
has omitted to direct the restraining clauses against the institute. 
That prohibitions, which in terms are only applicable to “ heirs of 
tailzie,” do not bind the institute, or immediate disponee, was the 
point decided in the celebrated Duntreath case,’—a case which is 
constantly cited as the leading authority in the law of entail, because 
by it the canon of strict construction was established as the rule of 
decision for all questions upon the validity or efficacy of restrain- 
ing clauses. Without calling in question the importance of Lord 
Earl of Eglinton, 4 D, 425; 18 Aug. 
1843, 2 Bell, 149. 

2 Carrick v. Buchanan, 8 Sept. 1844, 3 


remitted to the Court of Session for the 
opinion of the whole Court, but no further 
procedure took place. Ascog and Tilli- 


coultry cases, infra. 

1 Stewart v. Fullerton (Ascog case), 16 
July 1830, 4 W. & S. 196; Bruce v. 
Bruce (Tillicoultry case), co die, 4W. & 
S. 240. These cases having been decided 
in the Court of Session in conformity 
with the opinion then prevalent, were 
by the House of Lords remitted for the 
opinion of the whole Court. The Judges, 
by a majority, adhered to their former 
decision. The cases were then heard by 
the Earl of Eldon, Lord Wyndford, and 
Lord Chancellor Lyndhurst, and, in con- 
formity with their opinion, the judgment 
of the Court of Session was reversed. A 
similar decision was pronounced in a case 
where the alleged contravention consisted 
in the granting of long leases; Duke of 
Queensberry’s Bars. v. Marquis of Qucens- 
Lerry, 16 July 1830, 4 W. & S, 254. See 
also Lord Llibank v. Murray, 11 Sh. 858 ; 
19 March 1835, 1 S. & M‘L. 1; Camp- 
bell vy. M. of Breadalbane, 1 D. 813 1 
April 1841, 2 Rob. 109 ; Montgomerie v. 


Bell, 342, and cases there cited ; Lindsey 
v. Oswald, 2 Macph. 249; 22 March 
1867, L.R. 1Sc. Ap. 99, 5 Macph. (H.L.) 
12, And see Cathcart v. Cathcart, 18 
July 1831, 5 W. & S. 315, per Lord Chan- 
cellor Brougham, p. 346, citing Lord Kil- 
kerran in Gairdner v. Primrose, 1744, M. 
15,501. 

3 Edmonstone v. Edmonstone, 1769, M. 
4409, 15 April 1771, 2 Pat. 255. 

4 In giving judgment in Macgregor vy. 
Brown, Lord Brougham stated that he 
had frequently heard Lord Eldon, in the 
House of Lords, express his opinion that 
the ELIS case was the canon of the 
law of entail; 3 5. & M‘L. 118. Lord 
Brougham er cited it more than 
once in conjunction with the Asco7 and 
Tillicoultry cases, as one of the cases in 
which the ancient law of Scotland had 
been restored by the House of Lords in 
opposition to the opinions of the Judges 
of the Court of Session. 
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cuaprer xxvi. Mansfield’s judgment in this aspect of it, it may be observed that, 


What words 


sufficiently de- 


scribe the in- 
stitute. 


where the rule of strict construction is granted, the questions pre- 
sented in the Duntreath class of cases present no difficulties, and 
the discussion may be confined to a statement of their import in 
the shortest possible compass.. There are two questions which may 
arise with reference to the institute. rst, Are the three statutory 
prohibitions, with the relative irritant and resolutive clauses, 
applicable to the institute ? Secondly, Is the person who claims 
immunity from the fetters of the entail the institute according to 
the conception of the entail ? 

902. (1.) The question being, whether the institute is named or 
described along with the hein of tailzie, it is frequently only 
necessary to read the restraining clauses to ascertain whether they 
apply to him. The Findrassie+ and Duntreath? entails present no 
questions of construction ; the restraining clauses are in terms 
applicable to heirs of tailzie and provision only. In the Gordon- 
stone case® the statutory clauses of the entail commence with the 
words, “ It shall be noways leisome nor lawful to the heirs of tailzie 
above designed, nor the heirs who shall happen to succeed fo the 
said lands and dignity.” In other parts of the clauses the words 
“the said heirs” are employed to designate this class of persons ; 
and it was maintained, but without success, that though Sir Robert 
Gordon, the institute, was not an heir of tailzie, he was an heir 
succeeding to the baronetcy, and therefore within the terms of the 
description. In Miller v. Cathcart * the words were “ heirs of entail, 
or any of them.” In these cases arguments drawn from other 
parts of the deed to prove that the entailer intended to fetter the 
institutes were disregarded, and the estates were found to be liable 
to their debts and obligations. To the same class of cases belongs 
Steele v. Steele’s Trustees,> where the entailer begins by directing 
that every person and heir succeeding to the estate shall take and 


1 Leslie v. Leslie, 1752, Elch. “'Tailzie,” 
No. 49. The action was brought to 
compel the institute, Alexander Leslie, 


appellant being fiar or disponee, and not 
an heir of tailzie, ought not, by implica- 
tion from other parts of the deeds of 


jiar, 


to make up a title under the entail. The 
Court found that Alexander Leslie, being 
was not liable to the irritancies 
contained in the entail, and gave judg- 
ment accordingly, thereby overruling the 
earlier case of Willison v. Willison, 1726, 
M. 15,458. ; 

2 Edmonstone v. Edmonstone, supra. 
The action was brought to have it de- 
clared that Archibald Edmonstone, the 
institute, was not subject to the restrain- 
ing clauses of the entail. The judgment 
of the House of Lords declares “ that the 


entail, to be construed within the pro- 
hibitory, irritant, and resolutive clauses, 
laid only upon the heirs of tailzie.”’ 

3 Gordon v. Hay, 1777, M. 15,462, 
and “Tailzie,” App. No. 2; M. of 
Titchfield v. Cuming, M. 15,467; 20 
June 1800, 4 Pat. 157. 

4 Miller v. Cathcart (Carbiston Entail), 
1799, M. 15,471. 

® Steele v. Steele's Trs. (Baldastard 
Entail), 12 May 1814, F.C. ; 24 June 
1817, 5 Dow, 72, 6 Pat. 322. 
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bear the name and arms of Steele of Baldastard, and then proceeds cHapTer Xxvr. 
to tie up the estate by the usual clauses, which, however, are not. 
directed against persons and heirs, but against “ heirs and members 

of tailzie.” The last-mentioned words were held not to apply to 

the institute. Ina eapSeduent case it was maintained in argument 

that “member of tailzie,” standing alone, would have included the 

institute, but that its meaning was modified or controlled by being 

placed in juxtaposition with the word “heirs.” It is satisfactory 

to find that this view of the case was repudiated in the Court of 

last resort; for, if a word properly applicable to the institute 

(which “member of tailzie” is not) were held to lose that meaning 

by being associated with “heirs,” it would be impossible by the use 

of any language short of naming the individual to express that the 

institute should be subject to the prohibitions. 

903, Observing that the words heir and member are to be con- Institute not 
strued according to their natural meaning, and that they do not in pe telatlon oe 
their natural meaning apply to the institute, it is a consequence of eee 
the canon of strict construction that those words must be limited 
to their natural meaning when used in any part of the restraining 
clauses, notwithstanding that the institute is expressly designed in 
another part of the same set of clauses. The use of the demonstra- 
tive “said” makes no difference. The entailer, we will suppose, 
begins by laying the prohibitions upon the ¢nstitute and heirs. He 
then adjects an irritant clause applicable to “ the said heirs of tailzie.” 

Who are the “said heirs” ? Only the heirs already mentioned ; not 
the institute ; because he was not mentioned as an heir, but under 
his proper application. This simple consideration solves or explains 
the remaining cases of Simprim, Herbertshire> Lanrick,t and 


’ 


1 We refer to Lord Brougham’s obser- 3 Morchead v. Morehead, 2 July 1833, 
vations on this casein Macgregor v. Brown, 11 Sh. 863; 381 March 1835, 1S. & 
3S.&M‘L. 84. “I take it to beclear,’ M‘L. 29. The prohibitions were directed 
he says, “that according to the principle against the institute by name, and there 
of the case, that, supposing ‘heirs’ had was a general introductory clause declar- 
not been objected to, ‘members of tailzie’ ing that the conditions, &c., “ and clauses 
would not have included the institute. irritant after exprest,” should be binding 
The word tailzie is the material word, for upon him as well as upon the heirs-sub- 
he is not a member of tailzie; he is no stitute, But the irritant and resolutive 
more a member of tailzie than he isan heir clauses were in terms only applicable to 
of tailzie ; he is the first disponee or first keds. Lord Brougham laid down that 
taker by purchase” (3 S. & M‘L. 112). no general words referring to a disponee 

2 Murray v. Lord Elibank, 2 July and to heirs of tailzie can fetter the 
1833, 11 Sh. 858; 19 March 1835,18.  disponee if the restrictive clauses do not 
& M‘L. 1. Here the prohibitions were directly apply to him, and wished to 
applied to the institute, Patrick Murray, insert a declaration in these terms in the 
nominatim ; but the irritancy was only judgment, 
of the ‘‘ debts and deeds of the said heirs 4 Brown v. Macgregor, 11 March 1837, 
of tailzie, or either of them.” The in- 15 Sh. 887 ; 12 Feb. 1838, 3S. & M‘L. 
stitute was held entitled to sell. 84, The irritant clause provided that, 
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Fingalton, as well as the case of Campbell v. The Marquis of 
Breadalbane in relation to the lands of Achnonard.2 It is not 
very likely that a Court of law will again be called upon to declare 
an estate free from the fetters of an entail on account of a blunder 
so palpable and glaring as-that of the omission to apply the 
restraining clauses to the mstitute. 

904. The cases in which irritant and resolutive clauses similarly 
worded have survived the ordeal of strict construction are of two 
kinds :—1st, where the word person is used in conjunction with 
“heir ;” 2dy, where the irritant clause simply annuls all deeds in 
contravention of the prohibitions, without mentioning heirs, or only 
mentioning them in such a way that the words may be treated as 
surplusage. To the first description belong the cases of Syme v. 
Dickson? and the Dougalston case ;* to the second, the Aboyne 
ease and the case of Carrick Buchanan, known better as an 
authority for the proposition that a prohibition against altering the 
succession does not require to be fenced with irritant and resolutive 
clauses. In consequence of the judgment on the latter point, it was 
not absolutely necessary to determine the sufficiency of the irritant 
clause as applied to the institute, a consideration which may tend 
to weaken the authority of this decision, should occasion arise for 


invoking the lenient spirit of criticism which characterises it. 
905. (2.) It has been seen that an entail, if intended to be 


‘“‘in case the heirs descending of my body, 
or any, &c., shall contravene,” &c., and 
the argument used (unsuccessfully) was 
that the institute, though not an heir of 
entail, was an heir of the body of the 
entailer. See the distinction taken by 
Lord Brougham, p. 115, between words 
of limitation (or destination) and words 
of purchase (cr, as we should say, of 
designation). 

1 Logan v. Logan, 1 Aug. 1839, M‘L. 
& Rob. 790; stated infra, § 906. 

2 Campbell vy. Breadalbane, 23 Nov. 
1838, 1 D. 81; 1 April 1841, 2 Rob. 109. 

3 Syme v. Dickson, 1799, M. 15,478 ; 
25 April 1803, 4 Pat. 471. The resolu- 
tive clause was directed against the 
‘* person or persons, heirs of tailzie fore- 
said,” and the ground of decision appar- 
ently was that ‘“ person,” in the singular, 
was disjoined from heirs of tailzie, and 
might mean a person other than the heir. 

4 Douglas and Co. vy. Glassford, 14 
Noy. 1823, 2 Sh. 487, N.E. 481; 10 
June 1825, 1 W. & S, 323. This case 
presents no difficulty. The resolutive 


clause was applied to “each and every 
heir or person contravening.” 

5 Carrick-Buchanan vy. Carrick, 25 
Jan. 1838, 16 Sh. 358; 5 Sept. 1844, 3 
Bell, 342. The irritant clause provided 
that ‘‘all debts, deeds, and acts con- 
tracted, granted, or done contrary to 
these conditions and restrictions ; 
shall be of no force, strength, or effect, 
and shall be ineffectual and unavailable 
against the other heirs of tailzie and heirs 
whatsoever succeeding to my said lands 
and estate.” ‘The Law Lords were of 
opinion that the words in italics were 
surplusage, or at least that the words 
“other heirs” did not necessarily imply 
that no acts of contravention were 
annulled other than those committed by 
an heir of entail. See also Seton v. Seton, 
1 March 1854, 16 D. 658; and Lindsay 
v. Earl of Aboyne, 5 Sept. 1844, 3 Bell, 
254. In the terms of the clauses, and 
the grounds of the decision, these cases 
are similar to that of Buchanan vy. 
Carrick. 
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binding on the institute, must be made specially applicable to him cuaprer xxvr. 
In its prohibitions and fetters. In every entail there isan institute; who isthe 
if, then, the restraining clauses are in terms directed only against Person taking 
the heirs of entail, the question arises, which is the person to whom, the character 
in the character of institute, a fee-simple estate is given? This pace 
question, it will be observed, is put with reference to the initial or 
elementary destination, and the decided cases enable us to answer 

it with reference to all the forms of elementary destination. (1) 

To the entailer himself, whom failing, to heirs named or designed ; 

here the entailer is the institute; but in this case the entail, if 
obligatory at all, is so, not in virtue of the restraining clauses, but 

in respect of the cause of granting, as marriage, mutual engagement, 

or the like (2) To a person in being, named or designed ; whom 

failing, to heirs named or designed; here the person to whom the 

estate is first given, if he takes the estate, takes it as the institute, 

or immediate disponee.? (3) The destination being as before, to 

different persons in succession in fee, if the person first named dies 

without having acquired the estate, does the next surviving heir 

take as conditional institute ; and, if so, is he bound by the fetters 

of the entail, supposing these to be directed only against “ heirs of 

tailzie” ? This was the question decided in the affirmative in the 

Seaforth case.2 The terms of the judgment in the Court of Appeal 

proved that, in Lord Eldon’s opinion, the first taker would succeed 

in the character of conditional institute ; since the decision in the 

case of Fogo v. Fogo,‘ it is no longer doubtful that he does so. The 

Seaforth case is therefore a decision to the effect that fetters 

imposed upon a grantee in the character of an heir of entail are 
obligatory upon him in the case of his taking the estate in the 

character of conditional institute. The reason is obvious—the 

estate given to the disponee is the estate of an heir of entail ; his 
succession in the character of conditional institute results from the 


1 Gordon v. Macculloch, 1791,° M. 
15,465 ; Maxwell v. Maxwell (Munshes), 
1817, Hume, 875. 

2 Erskine v. Balfour-Hay, 1758, M. 
4406. 

3 Mackenzie v. Mackenzie, 24 Nov. 
1818, F.C. ; 18 May 1822, 1 Sh. (App. 
Ca.) 150. The judgment bears that the 
appellant, the Hon, M. F. E. Stewart 
Mackenzie, is, by force of the words in 
the deed constituting her an heir of 
entail, substituted on failure of her 
brother, Francis John Mackenzie, and 
the other heirs aud substitutes by the said 
deed appointed to succeed to the lands 
and estates prior to the disposition in 


favour of the said appellant. And there- 
fore it is declared, that as her title to the 
said lands and estates is only by force of 
the words in such deed of entail consti- 
tuting her expressly an heir of entail so 
substituted, the said appellant is bound 
by the conditions, declarations, restric- 
tions, limitations, clauses irritant and 
resolutive, contained in the said deed of 
entiail,—p. 155. 

4 Fogo v. Fogo, 25 Feb. 1840, 2 D. 
651; remitted 22 June 1841, 2 Rob. 
440; advised 11 March 1842, 4 D. 1063 
judgment given 18 Aug. 1843, 2 Bell, 
195. 
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caaprer xxvt. rule of law that a substitution includes a conditional institution in 
the same character ; and by the operation of that rule he can take 
no other or higher estate than that which is given to him by the 
settlement. 
Same question, 906. The other elementary destinations are those in which the 
se nea 'S estate is given, in the first instance, to one or more persons in life- 
liferent, rent, namely—(4) to the entailer himself or to another person in 
liferent, or to several persons, conjunctly or in succession, in liferent, 
and to a person in being in fee; whom failing, to others: the person 
first called as fiar is the institute (5) To A. and B. in conjunct 
fee and liferent, and to the heirs of A. (of a certain class), whom 
failing, to others: according to the law of interpretation of destina- 
tions, A. is a fiar; he is therefore the institute in the entail. To 
A. in liferent, and to B. and C. in conjunct fee and liferent ; whom 
failing, to the heirs of B. (of a certain class): B, is the institute in 
the entail.2. (6) To A. for his liferent use only ; whom failing, to 
his eldest (or second, or other) son, whether i esse or unborn, in 
fee, with a destination over: the child first called as fiar, although 
born after the date of the settlement, is the first taker of the bene- 
ficial fee, and therefore the institute in the entail ; the fiduciary fee, 
which the law implies in the gift to the parent, being a mere trust 
to preserve the estate until the birth of the person to whom it is 
given according to the conception of the destination.? 

907. The consequences of defects in the statutory restraining 
clauses have been pointed out in the course of our general exami- 
nation of the law of imperfect entails. The most general form in 
which the doctrine of imperfect entails admits of being stated is 
eee this, that, until the law was altered by the Entail Amendment 
—- Act? the estate was subject to the debts and deeds of the dis- 

ponee or heir in possession, except in so far as he was restrained 
by the fetters of the entail. One consequence of this doctrine 
remains to be stated. An heir in possession under an entail which 
prohibited the alteration of the succession (and there could be no 
obhgatory entail which did not), could not make a new entail with 
more stringent fetters even in favour of the same series of heirs. 


Under the 
Statute 1685, 
heir possessmg 
on imperfect 
entail could 
not cure the 


1 Wellwood v. Wellwood (Garvock), 1791, 
M, 15,463, and F.C. Menzies v. Menzies 


1836, 15 Sh, 291; 1 Aug, 1839, ML. & 
Rob. 790. 


(Culdares), 1785, M. 15,486; remitted 
30 June 1801, 4 Pat. 242; affirmed 20 
July 1811, 5 Pat.522; Marchs. of Titch- 
jiedld v. Cuming, 1798, M. 15,467, 20 June 
1800, 4 Pat. 157, 

2 Steele v. Steele's Trs. (Baldastard), 12 
May 1814, F.C, ; 24 June 1817, 5 Dow, 
72, 6 Pat. 322. 

3 Logan vy. Logan (Fingalton), 20 Dee. 


* 11 and 12 Vict., cap. 36, § 48. 

° The above-mentioned provision of 
the Entail Amendment Act, by which 
defective entails are universally left open 
to the attacks of creditors, also furnishes 
the means of correcting the defect, by 
enabling the heir in possession for the time 
being to acquire the estate in fee-simple, 
after which he is in a position to execute 
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He was bound by the prohibition against alteration to possess the cuaprer xxvr. 


estate on the title under which it had been handed down to him : 
and though that title left the estate open to the diligence of the 


> 


creditors of future heirs, the defect could not be supplied, but the 
deed, with all its imperfections, must have subsisted as the law of 
the investiture until the destination came to an end.! 


a new entail, which will be binding upon 
his immediate descendants. The cases 
in which this provision has been taken 
advantage of are already very numerous. 
They constitute a large proportion of the 
cases cited in the first two sections of the 
next chapter (Construction of Prohibitory, 
Irritant, and Resolutive Clauses). 


1 Urquhart v. Urquhart, 138 D. 742; 
14 July 1853, 1 Macq. 658, and cases there 
cited ; Cochrane v. Baillie, 9 March 1855, 
17 D. 659; 12 March 1857, 2 Macq. 529 ; 
Scott vy. Scott, 6 Dec. 1855, 18 D. 168 ; 
Munro v. Munro, 13 Feb. 1810, F.C. 
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STATUTORY REQUISITES OF A STRICT ENTAIL. 


1. Or tHE THREE Statutory PrRo- 


3, OF THE OTHER SOLEMNITIES RE- 


HIBITIONS. QUIRED BY THE Act 1685. 
9. Or THE IRRITANT AND RESOLUTIVE | 4. CONSEQUENCES OF INCURRING AN 
CLAUSES. IRRITANCY. 
SECTION I. 


Or tue Turee STATUTORY PROHIBITIONS! 


908. By the Titles to Land Consolidation Act, 1868 (re-enact- 
ing the provisions of 11 and 12 Vict., cap. 36, section 39, and 21 
and 22 Vict., cap. 76, section 18) it is enacted in section 14, that 
“ Where a deed of entail contains an express clause authorising 
registration of the deed in the register of tailzies, it shall not be 
necessary to insert clauses of prohibition against alienation, con- 
tracting debt, and altering the order of succession, and irritant and 
resolutive clauses, or any of them; and such clause of registration 
contained in any deed of entail of lands not held by burgage tenure 
dated on or after the first day of October one thousand eight 
hundred and fifty-eight, or of lands held by burgage tenure dated 


1 By the Titles to Land Act, 1858 
(21 and 22 Vict., cap. 76, § 18), it is 
enacted that ‘‘ Where a deed of entail 
contains an express clause authorising 
registration of the deed in the Register 
of Tailzies, it shall not be necessary 
to insert clauses of prohibition against 
alienation, contracting debt, and altering 
the order of succession, but such clause 
of registration shall have in every respect 
the same operation and effect as if such 
clauses of prohibition had been inserted 
according to the present law and practice, 
and duly fenced with irritant and re- 
solutive clauses.” The Act of 1860 (23 
and 24 Vict., cap. 148, § 12) contains a 
similar provision with respect to entails 
comprehending lands held burgage. 

It had previously been enacted by the 
Entail Amendment Act (11 and 12 Vict., 
cap. 36, § 39), ‘* That in any tailzie 


dated on or after the first day of August 
one thousand eight hundred and forty- 
eight, containing an express clause autho- 
rising registration in the Register of 
Tailzies, it shall not be necessary to insert 
any irritant or resolutive clauses in order 
to render such tailzie effectual in terms 
of an Act of the Parliament of Scotland 
passed in the year One thousand six 
hundred and eighty-five, entitled Act 
concerning Tailzies, but such clause of 
registration shall have in every respect 
the same operation and effect as the most 
formal irritant and resolutive clauses 
duly applied to every prohibition, con- 
dition, restriction, and limitation con- 
tained in such tailzie, except only such 
prohibitions, conditions, restrictions, and 
limitations as by the terms of such tailzie 
may be specially excepted.” 


STATUTORY REQUISITES OF A STRICT ENTAIL, 


on or after the tenth day of October one thousand eight hundred 
and sixty, shall have in every respect the same operation and effect 
as if such clauses of prohibition, and such irritant and resolutive 
clauses, had been inserted in such deed of entail, any law or 
practice to the contrary notwithstanding.” The exception of lands 
held in burgage tenure is now inoperative in consequence of the 
abolition of burgage as a distinctive tenure by the Act of 1874. 
By section 9 of the Act of 1868 it is sufficient in the case of any 
new entail to refer to the destination and entailing clauses as set 
forth at length in any recorded deed of entail. 
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909. InrRopUcTory.—It has frequently been observed, and the Technical lan- 


decisions support the statement, that technical language is not 
necessary to the expression of a valid prohibition! The investi- 
gation on which we are to enter will show that rarely, if ever, has 
an entail been found to be invalid in consequence of the use of 
inartificial or popular language to express a prohibition which the 
granter knew to be requisite to its constitution. In the majority 
of cases, the failure to give adequate expression to the statutory 
requisites of an entail will be found to be the result either of mere 
inadvertence, or of the use of expletive or redundant phraseology. 

910. In the consideration of the subject of the three statutory 
prohibitions, the discussion is designed to have especial reference to 
the questions, what are the acts which must be prohibited, and how 
far does the phraseology employed in the cases which have been the 
subject of adjudication conform to the requisites of an effectual 
prohibition in terms of the statute ? It is not proposed to treat of 
those cases in which objections were taken to deeds of entail on 
the ground of defects in the feudal clauses such as are common 
to entails and other conveyances of lands. We are only concerned 
with entails considered as deeds of setilement.2 It may here be 
noticed that a decision in favour of the entail in an action directed 
against heirs-substitute is binding on a purchaser from the party 
pursuer, and, as it would seem, on all concerned.® 

911. Before entering on the consideration of the restraining 


1“ An entail must contain a sub- Corehouse in Little Gilmour v. Cadell 


stantive prohibition against alienation ; a 
substantive prohibition against contract- 
ing debt; and a substantive prohibition 
against altering the order of succession. 
There is no set form of words in which 
these three prohibitions require to be 
expressed ; nor is a separate and distinct 
clause, of any given style, necessary for 
each several prohibition. But the three 
substantive prohibitions must be all there, 
and all of them expressed.”—Per Lord 


(Liberton case), 16 Sh. 1267 ; cited with 
approbation by Lord Cottenham in the 
Overton case, M‘L. & Rob. 887. 

2 As an example of the class of cases 
excluded from consideration, we cite 
Munro v. Munro, 3 W. & S. 344, on the 
point of omission of the words ‘ for new 
infeftment,” in an entail in the form of a 
procuratory of resignation, 

® Padwick v. Stewart, 1874, 1 R. 697. 
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words appropriate to each species of prohibition, it may be noticed 
that a prohibition, whatever its object may be, must be made 
distinctly applicable to the entailed estate, and to all the persons 
(including the institute) who are intended to be bound by it. Of 
uncertainty as to the application of prohibitions to the estate, 
there is an example in the case of the Harl of Leven and Melville 
v. Cartwright+ The subject of the application of the fetters to 
the institute has already been discussed.2 Cases have arisen, and 
others may be figured, where it is doubtful whether the pro- 
hibitions were applied to all the heirs of tailzie, or only to the 
heirs of a particular class, indicated by the context. This is 
illustrated by the case of Dunbar v. Dunbar} where a proprietor 
executed an entail of his estate and baronetcy in favour of certain 
heirs; but, according to the terms of the subsisting destination, 
the baronetcy was limited to a different series of heirs. The pro- 
hibitions against selling and contracting debt were directed against 
the heirs of tailzie generally, and also against “their heirs who 
shall happen to succeed to the said lands and dignity.” One of the 
heirs substitute, who succeeded to the lands without the dignity, 
brought an action against the other heirs of entail to have it 
declared that the estate belonged to himself free from those restric- 
tions, but the action was unsuccessful. 

912. In Munro v. Munro* the entail contained a clause in- 
tended to exclude from the succession any heir who, in consequence 
of having succeeded to any other title or dignity, should be dis- 
abled from bearing the name and arms of Munro of Foulvs. This 
was followed by the usual statutory prohibitions, which were 
directed against the heirs of taclzie particularly and generally before 
mentioned. It was contended by the heir in possession, but with- 
out success, that the prohibitions were applied only to those heirs, 


1 Earl of Leven and Melville v. Cart- 
wright, 12 June 1861, 23 D. 1038. 

2 Supra, Chapter XX VI., Section ITI. 

® Dunbar v. Dunbar (Hempriggs), 
1799, M. 15,452; Duncan’s Digest of 
Entail Cases, page 2. It is unnecessary 
that we should repeat the references to 
this most useful work, as the cases re- 
ported in it are indexed under the naines 
of persons and places, The writer has 
in numerous instances been indebted to 
this Digest for complete references to the 
terms of the restraining clauses, which, 
in the older reports, are often not given 
at length, but which Mr. Duncan, with a 
conscientious devotion to his subject 
which those engaged in similar avocations 


can best appreciate, has collected from 
the original pleadings. It is to be re- 
gretted that the Digest is confined to 
cases upon the validity of the restraining 
clauses of entails. 

4 Munro v. Munro, 15 Feb. 1826, 4 
Sh. 467, N.E. 472; 25 July 1828, 8 W. 
& S. 844. See also Nairn vy. Nairn, 
1736, Elch, ‘‘ Tailzie,” No. 5 ; 14 May 
1736, Cr. St. & Pat. 192, where there 
was a clause ‘‘ prohibiting the heirs- 
female of the said Margaret, her body, o7 
any other of the heirs-male and of tailzie 
above written (except the heirs-male of 
the said Margaret’s body), to sell,’”’ &e. ; 
and it was found that the prohibition 
applied to Margaret, Lady Nairn. 
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referred to in the previous clause, who should succeed to a title, cuar. xvi. 
and who, according to that clause, were bound to denude of the 
estate. The above are cases in which the Court has refused to 
admit what has been termed a “malignant construction” for the 
purpose of defeating the entail. In any view, it should seem that 
the words “ entailed estate” and “ heirs of tailzie,” or “ substitutes,”! 
sufficiently designate the subject, and the objects of the disposition. 
913. We pass to another general proposition applicable to every Prohibitions 
part of the mechanism of the restraining clauses, which is, that the 4 restraining 


eas Ae i clauses cannot 
prohibitory, irritant, and resolutive clauses must be complete in be constituted 


themselves, so that the sense is expressed without the necessity of ois ta! 
reference to other instruments containing corresponding provisions. “'* &™! 
The leading case is that of Cowntesswells, where a proprietor, 

having executed a valid deed of entail containing proper restrain- 

ing clauses, by a subsequently executed settlement revoked the 
destination contained in the first-mentioned deed of entail, and 

disponed the estate to a different series of heirs, “ under the burden 

of the provisions, conditions, restrictions, limitations, declarations, 

clauses irritant and resolutive, of the said entail.” This deed did 

not contain executorial clauses; consequently, a title was made up 

by adjudication in implement, and in the decree and relative 

charter of adjudication the prohibitory, irritant, and resolutive 

clauses were engrossed at length. It was held (1) that the second 

deed was a new settlement of the estate, and that it could not 

receive effect as a nomination of heirs supplementary to the first 

deed ; and (2) that, as a new settlement, it did not constitute an 

entail effectual against purchasers, because it did not contain the 
prohibitory, irritant, and resolutive clauses required by the Statute. 

In the subsequent case of Forbes v. Gammell,> in relation to the 


1 In Dalrymple vy. Hunter, 17 June — entail of 1783, and that this 


1784, 6 Pat. 807, the restraining clauses 
were directed against the ‘‘ substitutes be- 
fore mentioned, and described by name ;” 
and this was held to include the descen- 
dants of the body of the heirs-substitute 
previously named, In Lolmes v. Cuning- 
hame, 13 Feb. 1851, 13 D. 689, the reso- 
lutive clause of an entail was directed 
against the institute, ‘‘or any of the 
other of tailzie above specified ;” the 
omission of the word “heirs” in this 
connection was held immaterial. 

2 Gammell v. Cathcart, 13 Noy. 1849, 
12 D. 19; 13 Dec. 1852, 1 Macq. 362 ; 
Broomfield v. Paterson, 1784, M. 15,618 ; 
19 May 1786, 3 Pat. 51. The judgment 
bears, “ That, in respect the disposition 
of 1758 differs in several articles from the 


disposition was followed by charter and 
infeftment, therefore it is to be held a 
new settlement of the estate. In two later 
cases the same principle of construction 
was applied, z.e., that the new deed, ad- 
mittedly incomplete, could not receive 
effect as a nomination of heirs, because 
the old and new destinations were funda- 
mentally distinct ; Mwnro v, Butler-John- 
stone (Corehead), 1868, 7 M. 250 ; Fowler 
vy. Fowler, 1869, 7 M. 420. See also a 
sequel to the Countesswells case, Kenny v. 
Taylor, 1875, 2 R. 636. The above were 
cases inter heredes. 

3 Lord Forbes vy. Gammell, 14 May 
1858, 20 D. 917. See also Lindsay v. 
Earl of Aboyne, 2 Mar. 1842, 4 D. 843 ; 
3 Sept. 1844, 3 Bell, 254; Paterson v. 
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estate of Drumtochty (which was settled by the same entailer and 
in the same terms as the Countesswells estate), it was held that a 
deed of entail, bearing reference to the prohibitions and fetters 
contained in a previously executed deed, could not be interpreted 
as an obligation to convey under the conditions referred to, and 
that an entail could not be established by setting up the decree 
and charter of adjudication as the statutory deed of entail. And 
so, in Cochrane v. Baillie, where the deed contained an obligation to 
make an entail, followed by a procuratory of resignation in which 
the fetters were set forth by way of reference, it was held that no 
action lay for implement.! 

914, An entailer, by reserving the necessary power, may alter 
the destination of the estate by a deed of nomination of heirs, 
which deed need not contain the fetters of the entail in words at 
length (nor, it is presumed, even by reference) ; provided that there 
is such a reference to the deed of entail as shall effectually incor- 
porate the nomination of heirs with the subsisting destination. And 
although such a nomination should take the form of an actual dis- 
position to the substituted heirs, it would not be held to constitute 
a new settlement, unless it contained a revocation of the destination 
in the original entail. Whether a partial revocation of the 
original destination, coupled with a nomination of or conveyance to 
the substituted heirs, would be held to be a new settlement, and 
so to render necessary a repetition of the prohibitions and fetters, 
is a question which, in the present state of the law, does not admit 
of a definite answer. It would seem, according to the observations 
of Lord St. Leonards in the Cowntesswells case,* that it is a question 
of circumstances, whether a nomination of heirs is equivalent to a 
new settlement. In that case, the original destination was entirely 
swept away, and the actual deed of destination was thus completely 
disjoined from the disposition containing the prohibitions and 
fetters. It was therefore, as already seen, held to be a new 
settlement of the estate, and ineffectual as an entail. In the case 
of Fraser v. Lord Lovat, the heirs nominated by the entailer, under 


Leslie (Balquhain), 1 July 1845, 7 D. 
950 ; Cochrane v. Baillie, infra, As to 


simple,—Cochrane v. Baillie, 17 D. 659, 
and 12 March 1857, 2 Macq. 529. 


the case of Lawrie v. Spalding, 1764, M. 
15,612, see observations by Lord Mon- 
creiff, 4 D. 859, and by Lord St. Leo- 
nards, 1 Macq. 363. It would seem that 
an entail by reference was, prior to the 
Entail Amendment Act, a binding settle- 
ment inter hwredes,—Don v. Don, 1713, 
M. 15,591 ; but under that Act the heir 
in possession is entitled to take advantage 
of the defect to acquire the estate in fee- 


1 Cochrane v. Baillie, supra. 

? Stewart v. Porterfield, 15 May 1821, 
1 Sh. 9, N.E. 6; remitted 24 May 1826, 
2W. & S. 369 ; judgment 23 Sept. 1§31, 
5 W. &S. 515. 

3 Fraser v. Lord Lovat, 28 Feb. 1842, 
1 Bell, 105. The references to the pre- 
vious proceedings, which were very pro- 
tracted, will be found in Bell’s report. 

41 Macq. 364-5. 
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a reserved power, by the deed of 18121 were substituted in the 
destination, so as to have priority in the succession over the heirs 
of the original settlement; and that settlement was not even 
described by its date, but was only identified by reference to its 
provisions. The original destination, although not formally re- 
voked, was virtually superseded, by reason of the heirs of the 
destination being postponed to those of a new destination which 
might last for ever. This case comes very near to making an entail 
by reference ; nevertheless the deed of 1812 was held effectual as a 
nomination of heirs; and Lord St. Leonards, while suggesting (in 
his opinion in the Countesswells case) that it had not been well con- 
sidered, does not in the result dissent from its conclusions, or dis- 
pute its authority as a precedent.? 

915. The objection, that words material to the sense of pro- 
hibitory or other restraining clauses are written on erasures, may 
here be noticed, in so far as it involves the consideration of the 
principles of construction applicable to the superinduced writing. 
The rule of the law of Scotland in relation to erasures which are 
not noticed in the testing clause of the deed, is, as was seen,’ that 
the erasure is presumed to have been made after the execution of 
the deed, and consequently that the words are to be taken pro non 
scriptis. If the erasure is in substantialibus, it may be fatal to the 
deed. When an erasure is said to be in substantialibus, this, 
according to the latest exposition of the law,* must refer to the 
words that are written on the erasure, and not to those which are 
supposed to have been obliterated. The supplying conjectural 
words, for the purpose of destroying the deed, is, according to the 
same authority, a “ malignant construction,” and is unsupported 
either by principle or authority. The application of these rules 
to the construction of the restraining clauses of entails may be 
stated in the words of Lord Westbury: “ The words written on the 
erasure are taken pro non scriptis. If such words are essential to 
the clause in which they are found, and the clause without them 
is insensible, the clause is void; and if the clause so avoided be 
essential to the deed, it follows that the deed also becomes void ; 
but if, after rejecting the words written on the erasure, the words 
which remain are sufficient to enable the Court to ascertain the 
meaning of the clause, and to give its proper effect to it, then the 
words rejected are not indispensable, and the clause does not 
become void. If the erasure occurs in one of the fencing clauses of 


1 P, 110 of the report in 1 Bell. The ® See Authentication of Deeds, 
original entail bears date 25 June 1808, 4 Per Lord Chelmsford, 4 Macq. 590. 
and is quoted in 1 Bell, 105. 5 Per Lords Westbury and Chelmsford 

2 1 Macq. 365. in Gollan v. Gollan, infra. 
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a deed of entail, and the words written on the erasure are taken 
pro non scriptis, it is necessary that the remaining words should be 
a sufficient expression of the proper effect of the clause according 
to a strict and necessary construction of such remaining words. It 
is not sufficient that you are able to infer the intention from the 
words which remain; it is necessary that they should express that 
intention and no other.”! An erasure would appear, therefore, to 
be equivalent in effect to a blank, or to the omission per incuriam 
of a part of the draft ;? and so, where the word “not,” or other 
essential word, is interlined or written in small characters between 
two current words, it is held pro non scripto.? If the fact of erasure 
be disputed, it is a subject of proof. 

916. II. Prouipirion AGAINST ALIENATION.—A settlement in- 
tended to constitute a strict entail under the Act 1685 must con- 
tain a prohibition “whereby it shall not be lawful to the heirs of 
tailzie [or institute] to sell, annailzie, or dispone the said lands, or 
any part thereof.” It is not necessary that all the operative words 
of the Statute should be used ; it is enough that the act of disposi- 
tion is prohibited. The word “alienate” appears to be the term most 
appropriate to the expression of the prohibition, as it is undoubt- 
edly the most comprehensive in its meaning. It is the term most 
properly descriptive of conveyance in the form of a disposition or 
procuratory of resignation for new infeftment ;° and it includes— 
as was found in the cases on the Queensberry leases,“—alienation 
by leases of unusual duration, or for an inadequate considera- 
tion. In Bontine v. Bontine’ it was contended on the part of the 
heir in possession, that because the deed of entail contained a 


1 Gollan v. Gollan, 2 July 1863, 4 
Macq. 585, reversing 24 D. 1410, see p. 
587. See also Bontine v. Bontine, 19 
March 1863, 1 Macph. 665, and the two 
following cases, on the construction of 
material words which were partly written 
on erasures, namely, Boswell v. Boswell, 
31 Janu. 1852, 14 D. 378, and Howden 
v. Glassford, 7 July 1864, 2 Macph. 1317 ; 
nom. Borthwick v. Glassford, 9 Nov. 1853, 
16 D. 37. In Fraser v. Fraser (11 March 
1854, 16 D. 863), the words ‘‘ it shall not 
be lawful,” and in Shepherd v. Grant (21 
July 1847, 6 Bell, 153), the words denot- 
ing the first heir-substitute, were written 
on erasures. These errors were held to 
be in essentialibus. 

2 Of this nature was the omission in 
the irritant clause of the Hoddam entail, 
Sharpe v. Sharpe, 18 April 1835, 1S. & 
M‘L. 594. 


3 Munro v. Butler-Johnstone, 1868, 7 
Macph. 250. 

4 Hamilton vy. Lindsey-Bucknell, 1869, 
8 Macph. 323. 

> Per Lord Meadowbank in Hamilton 
v. Macdowal, 3 March 1815, F.C. See 
pp. 313 and 329. 

6 Duke of Queensberry’s Trs. v. Earl 
of Wemyss, 1807, M. ‘‘ Tailzie,” App. 
No. 15; 17 Dec. 18138, 5 Pat. 758 ; 2d 
Case, 25 May 1813, F.C., 12 July 1819, 
1 Bligh, 337, and more fully, 6 Pat. 466 
a seq. And see the case of Duke of 
Roaburghe v. Ker, 5 Pat. 609 and 768, as 
to feus. The subject of the exercise of 
powers of feuing and leasing under entails 
is treated infra. 

7 Bontine v. Bontine, 24 March 1864, 
2 Macph. 918. 
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special prohibition to grant leases, except in the exercise of the 
powers thereby given, therefore the general prohibition against 
alienation was not intended to apply to leases, and that the special 
prohibition against alienation by leases was ineffectual, inasmuch 
as it was not fenced with irritant and resolutive clauses. This 
argument did not prevail, and the entail was held good. “It is 
settled law,” said Lord Deas, “that in a deed of entail a prohibi- 
tion to alienate is a prohibition against all leases not expressly 
permitted by the entail, with the exception of such as fall to be 
regarded as ordinary acts of administration. I further hold it to 
be clear, although not so authoritatively settled, that if there be 
two prohibitory clauses in an entail, directed against the same act 
or acts, the defective nature of the one will not prevent the other 
if distinct and unequivocal in itself, from receiving effect.” 4 

917. The decision in Glassford’s Trustee v. Glassford? taken in 
connection with the earlier cases, leaves no room for doubt that 
the word “dispone” is sufficient for the purpose of a prohibition 
against alienation by other means than that of de presenti convey- 
ance.? In that case the objection taken was that the letter “n” 
of the word dispone in the prohibitory clause was written on an 
erasure, and the decision seems to have proceeded on the supposi- 
tion that the word had been originally “ dispose,” which in the 
opinion of some of the Judges was a better word for the purpose 
than dispone, as being more comprehensive.* | The terms of the 
prohibitory clause are not stated in the report; but we presume 
they had not included the word “alienate,” which, as we have 
seen, would have been sufficient of itself to support the entail in 
so far as relates to the first of the statutory prohibitions, 

918. A prohibition Zo se// does not strike at gratuitous aliena- 
tions, as was found in the case of Russell v. Russell.2 Where an 
entail declared that it should not be im the power of the heirs 
succeeding to the estate “to sell, alienate, impignorate, or dispone 
the said lands and estate, or any part thereof, either redeemably or 
under reversion,’ ®-—and in another ease, where the word “ cre- 


1 2 Macph. 922. 
2 Glassford’s Tr. v. Glassford, 7 July 


? 


” 


squander or put away ” the estate was 
held sufficient to bar alienation. 


1864, 2 Macph. 1317. 

3 See opinions in Hamilton v. Mac- 
dowal, supra. Also Elliott v. Pott, 14 
March 1821, 1 Sh. (App. Ca.), 16; Stirling 
vy. Dun, 22 June 1829, 3 W. & S. 462. 

4 According to the evidence of an en- 
graver, the letter “s” of dispose was dis- 
tinctly visible through the superinduced 
writing. As to the sufficiency of popular 
language, see Cumming v. Gordon, 1761, 
M. 15,513, where a prohibition ‘‘to 


AOD Up 


5 Russell v. Russell, 7 Dec. 1852, 15 
D. 192. Under this entail the Court 
sustained provisions granted to younger 
children before the date of the Entail 
Amendment Act, in excess of the powers 
competent to the proprietor as an heir of 
entail, and also found that the entail 
was invalid under the 43d section of that 
Act. 

6 Earl of Eglinton v. Montgomerie, 14 
Feb, 1845, 7 D. 425; 8 July 1847, 6 
Bell, 136. 
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deemably ” was used, but the first four letters were written on an 
erasure,—it was held that irredeemable sales were not effectually 
prohibited. 

919. Prohibitions against alienation cannot be implied from 
expressions which are properly applicable to the contraction of 
debt or to the alteration of the succession; as, for example, that 
the heirs shall not “burden the said estate;”? or “infringe the 
foresaid tailzie ;” 3 or “do any other fact or deed that may anywise 
affect, burden, or evict” the estate ;4 or “do any facts or deeds in 
prejudice of the other heirs their right of succession.” ® 

920. III. PRowIBITION AGAINST ConTRACTION OF DEBT.—With 
the exception of the Carleton case, and one other case in which the 
same style was followed, there are no reported decisions in which 
deeds of entail have been found defective in the terms of the prohibi- 
tory clauses applicable to the contraction of debt, and it would be 
useless to attempt to anticipate objections which have not occurred 
and which are not likely to occur in practice. The prohibition 
desiderated by the Statute is one making it unlawful for the heirs 
succeeding to the estate “to contract debt, or do any other deed 
whereby the samen may be apprised, adjudged, or evicted from the 
other substitute in the tailzie.” What is essential is a prohibition 
directed against the institute and all the heirs of entail’ against 
the contraction of debt in such a way that the estate may be made 
the subject of eviction by adjudication or other legal diligence.’ 
The reference to “other deeds whereby the estate may be evicted,” 
which is usually inserted in comphance with the statutory formula, 
is understood to relate either to feudal delinquencies or to deeds 
ejusdem generis with the debts which are the substantive object of 
the prohibition. The Statute requires that the contraction of debt 


1 Boswell vy. Boswell (Auchinleck), 31 
Jan. 1852, 14 D. 378. 

2 Hepburn v. Earl of Hopetoun, 17 
Feb. 1732, and on appeal, 5 April 1734, 
Duncan’s Digest, p. 88. 

> Campbell v. Wightman, 1746, M. 
15,5065. 

4 Sinclair v. Sinclair, 1749, M. 15,382 ; 
14 Feb, 1750, Cr. St. & Pat. 459. 

5 Scott Nisbet v. Young, 1763, M. 
15,516 ; 21 Feb. 1765, 2 Pat. 98. 

6 The unreported case of Welsh v. 
Robertson, 14 June 1820, cited in Dun- 
can’s Digest, p. 103, was, we hesitate not 
to say, erroneously decided, if any deci- 
sion was meant to be given adverse to the 
efficacy of this clause, as to which see the 
interlocutor ; Duncan’s Digest, p. 169. 


By this entail it was declared not to be 
lawful “‘ to contract debts, whereby the 
same [the estate] may be evicted or bur- 
dened to the prejudice of the next heir of 
taillie succeeding by the order above 
mentioned.” Eviction, being a general 
term, must include eviction by legal dili- 
gence ; and the case of Seton, 16 D. 659, 
is an authority to the effect that eviction 
from the next substitute, and not from 
the contravener himself, is the conse- 
quence which is contemplated by the 
words of the Statute, and against which 
it is necessary to direct the prohibition. 

7 See on this head Wauchope v. 
Wauchope, 1884, 11 R. 424. 

8 Per Lord President Colonsay in 
Arbuthnott v. Arbuthnott, 3 Macph. 837, 
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by the heirs of entail should be prohibited, not absolutely, but with 
reference to the estate! or to the interest of the substituted heirs.2 

921. It was suggested by one of the Judges in the second 
Carleton case,? that unless the word “debt” is used in the clause, 
the contraction of debt is not effectually prohibited. The modified 
statement of this proposition by Lord Deas, that the word “debt,” 
or one of equivalent import, must be used is probably more correct. 
“To wadset or burden with infeftments of annualrent, nor any 
other servitude or burden, . . . nor to do any other fact or 
deed . . . whereby the said lands may be affected,” was the 
expression used in the Carleton entail, and this was found to be 
insufficient, first by Lord Moncreiff in 1830,° and more recently by 
the First Division of the Court ° in an action founded on the 43d 
section of the Entail Amendment Act. And where an irritant 
clause, in the branch of it applicable to the prohibition against the 
contraction of debt, irritated in the event of contravention only 
“bonds” and “obligements made in the contrair,’ the entail was 
held ineffectual to protect the estate against even such debts as 


were constituted by bonds and obligements.’ 
922. A prohibition “to contract debt upon the estate” is a Bffect of ex- 
sufficient compliance with the statutory requirement ;*® and the 


adjection of the words “ by any security whatsoever ” 


does not 


weaken the expression, for the words are properly descriptive of 
judicial securities Gncluding adjudication), as well as of voluntary 


securities.® 


1 Per Lord Campbell, 3 Bell, 290 ; sce 
also 3 Macph. 837, per Lord President 
M‘Neill. 

2 Scion v. Seton, 1 March 1854, 16 D. 
659. 

3 Cathcart v. Cathcart, 1 Macph. 766, 
per Lord Curriehill. 

41 Macph. 767. See the case of 
Sutherland vy. Sinclair, 26 Feb. 1801, 
F.C. ; and M. “ Tailzie,” App. No. 8, 
where a clause was sustained prohibiting 
the heirs ‘to contract or take on summes 
of money, whereby the said lands and 
others foresaid may be affected or evicted 
from them.” 

5 Qatheart v. Cathcart, 12 Feb. 1830, 
8 Sh. 497, 502. The heir in possession had 
granted a bill for £150,000, without value, 
with the view of constituting a debt on 
which adjudication might follow. Lord 
Moncreiff found that the entail contained 
no prohibition against the contraction of 
debt whereby the estate might be adjudged 


Objections to the prohibitions on the ground that the 


or evicted, but that the heir had not in 
fact contracted any such debts. The 
judgment of the Court, and of the House 
of Lords on appeal, 5 W. & S. 315, 
affirmed his Lordship’s judgment on the 
latter point only. 

6 Cathcart v. Cathcart, 31 March 1863, 
1 Macph. 759. Similarly, Fraser v. 
Fraser, 1879, 7 R. 134. 

7 Martin v. Sir G. Dunbar, 17 July 
1844, 6 D. 1320. See also Cathcart v. 
Maclaine (Lochbuy), 1 July 1846, 8 D. 
970, where the omission of the words “ to 
contract debt,” in the charter and sasine 
following on an entail, was held to leave 
the estate open to execution for debt. 

8 Dewar v. Burden, 26 Nov. 1845, 8 
D. 90 ; 25 March 1850, 7 Bell, 32 ; Seton 
yv. Seton, 1 March 1854, 16 D. 659, 

» Arbuthnott y. Arbuthnott, 27 May 
1865, 8 Macph. 835, see the Lord Presi- 
dent’s observation, p. 838 ; also Howden 
(Rocheid’s Tr.) v. Rocheid, July 16, 1869, 
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onar. xxvit, entail contained powers of burdening the estate to a limited extent, 
~ or selling a part of it to satisfy po to younger children, have 
not been sustained} In the Aboyne case,? a prohibition “to burden 
or affect ® the said lands, in whole or in part, with debts or sums of 
money,” was sustained by unanimous judgments in the Court of 
Session and House of Lords. “A prohibition,” said Lord Camp- 
bell, “against burdening the land with debt, and a prohibition 
against contracting debt, whereby the land may be adjudged or 
burdened, having the same legal operation, are substantially the 
same. If the heirs of tailzie were to contract debt and allow the 
land to be adjudged for the debt, could it be contended that they 
had not ‘burdened or affected the same, in whole or in part, with 
debt. The express prohibition in this case commences at the 
point where the more general prohibition would practically begin 
to operate.” In the Finzean case,t which was decided on appeal 
along with the Aboyne case, the words “or affect” were wanting. 
The clause, which in other respects was identical with that 
of the Aboyne entail, was held to import a prohibition to contract 
debt, satisfying the words of the Statute. 

923. IV. PROHIBITION AGAINST ALTERING THE ORDER OF SUCCES- 
Crpieat ute sion.—This, according to the result of the decisions, appears to 
prohibition be the most vulnerable of the prohibitory clauses, as it was, accord- 
against altering . : : : é 2 
the succession, ing to the law which prevailed before the passing of the Entail 

Amendment Act, the one in which an error was most prejudicial 
to the entail. From the Argaty case to the case of Elphinstone v. 
Burrell in 1850, no less than sixteen cases are reported in which 
deeds of entail were challenged on the ground of defective expres- 


Frequency of 
errors in the 


sion of the statutory prohibition against altering the succession ; > 


7 Macph. (H.L.) 111, affirming 6 Macph. 
300; Hamilton v. Lindsey-Bucknell, 
1869, 8 Macph. 323. 

1 Catton v. Mackenzie, 1872, 10 Macph. 
(H.L.) 12; Rogerson v. Rogerson, 1872, 
10 Macph. 698 ; Malcolm v. Kirk, 1873, 
11 Macph. 722. 

2 Lindsay v. Earl of Aboyne, 2 March 
1842, 4D. 343; 5 Sept. 1844, 3 Bell, 
254 ; Cochrane v. Bogle and Co., 25 March 
1850, 7 Bell, C5. 

° The words ‘‘ or affect” are not essen- 
tial, vide infra. 

4 Adam v. Farquharson, 18 June 1840, 
2 D. 1163; 5 Sept. 1844, 3 Bell, 295. 
These cases were decided on the authority 
of three prior cases in the Court of Session, 
Haggart vy. Vans Agnew (Sheuchan), 19 
Dec. 1820, F.C. ; Mackenzie v. Mackenzie, 
(Newhall), 23 May 1823, 2 Sh. 331, N.E. 


293; Nisbet v. Sir D. Moncrieff’ (Capple- 
drae), 10 June 1823, 2 Sh. 381, N.E. 
339. In two of these cases the pro- 
hibitory clause was identical with that of 
the Aboyne and Finzean entails, and in 
the third it was the same in substance. A 
good summary of the previous cases will 
be found in Lord Jerviswoode’s note to 
Arbuthnott v. Arbuthnott, 3 Macph. 836. 

° Two cases of a different description, 
but presenting a considerable similarity 
in their circumstances, have been decided 
since the passing of the Entail Amend- 
ment Act; these are Gollan v. Gollan, 24 
D. 1410, 4 Macq. 585; and Bontine vy. 
Bontine, 19 March 1863, 1 Macph. 665. 
In both cases the deeds contained proper 
prohibitory clauses directed against the 
alteration of the succession, which, how- 
ever, were alleged to be vitiated by 
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of these only three were found to contain effectual prohibitions ; cwap. xxvu. 


aud one of the cases, that of Lochbuy, after being repeatedly over- 
ruled, was formally pronounced by the House of Lords to be “no 
longer law.” ? The defective clauses in the cases which have been 
submitted to adjudication are all of the same general description ; 
and the nature of the error is such that, when distinctly appre- 
hended, no difficulty can be experienced in determining, in any 
other case, whether the prohibition falls within the exceptional 
category. 


924. According to the conception of the Statute 1685, the deed Prohibition 
held bad where 
alteration of 
the succession 
only prohibited 
consequen- 


of entail ought to contain a positive prohibition directed against 
deeds whereby the succession is “frustrate or interrupted ;” or, as 
it is usually termed, a substantive prohibition against alteration of 
the order of succession.2 In the cases of the class to which we 
have referred—of which the Harlshall case * may be cited as one 
of the least open to criticism—the alteration of the succession was 
either not prohibited at all, or was prohibited as a consequence of 
the contravention of the previously expressed prohibitions against 
alienation and contraction of debt. This is very clearly explained 
in the speeches of Lords Cottenham and Brougham in the Jeading 
case of Lang v. Lang.’ After reviewing the previous decisions, the 
Lord Chancellor proceeds,°“—* The Farlshall case, in 1815, is 
stronger. The prohibition was against selling or contracting debts, 
or doing or committing any fact or deed, civil or criminal, whereby 
the said lands and estate, or any part thereof, might be in anywise 
adjudged, evicted, or forfeited anyways from them, or might be 
‘affected in prejudice and defraud of the subsequent heirs of tailzie 
and provision successively, conform to the order and substitution 
above specified.” Now, altering the order of succession would be 
most accurately described as ‘a fact or deed whereby the estate 
would be affected in prejudice of the heirs of tailzie;’ but the pro- 
hibition was held not to include alteration of the suecession, because 


erasures. In the first, the Court held 2 In Lang v. Lang, M‘L. & Rob. 896. 
that the superinduction upon an erasure 3 A clause prohibiting the heirs from 
of the letters “to inn” in a prohibition possessing the estate upon any other title 
“to innovate, alter, or infringe the order _ than the entail does not import a prohi- 
of succession,” was immaterial. In the bition against altering the succession ; 
second case, a similar opinion was ex- Henderson v. Henderson, infra ; see Lord 
pressed with reference to the superinduc- _ Alloway’s interlocutor. 


tion of the words ‘‘ to do” in a prohibi- 4 Henderson vy. Henderson, 21 Nov. 
tion to do any act which might import or 1815, F.C. 

infer innovation, which was preceded by 5 Lang v. Lang, 23 Nov. 1838, 1 D. 
a substantive prohibition against altera- 98; 16 Aug. 1839, M‘L. & Rob, 871. 
tion, to which no objection was stated. 6 M‘L. & Rob. 886. 


1 Maclaine v. Maclaine, 1807, M. 
‘* Tailzie,” App. No. 14, 


tially. 
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these terms were so involved in the prohibition against contracting 
debts as to express rather a consequence of any such act than a 
distinct prohibition against altering the succession.”+ “If,” said 
Lord Brougham, “ you only state burdening with debt or altering 
the order of succession as consequent on the act of selling, or dis- 
poning, or alienating, when you are principally and substantively 
dealing therewith, that will have no effect against those acts ; it is 
not enough to say, ‘ He, my heir of entail, shall not sell, whereby 
the estate may be incumbered or evicted, or the future succession 
defeated.’ Here the fact of altering the order of succession 
is only brought in consequentially, and under the cover of the 
other, as connected with and arising out of it.”? 

925. The passages cited from the opinions delivered in the 
Overton case sufficiently explain the rule of construction applicable 
to merely expletive clauses, following the two primary prohibitions, 
and pointing to the frustration of the course of succession as a con- 
sequence of the contravention of those prohibitions. The citations 
given in the note to the last paragraph will facilitate the compari- 
son of the clauses in the various entails which have been held to 


fall within the rule of criticism laid down in that case. 


1 M‘L, & Rob. 891. 

2 We subjoin a list of the cases in 
which entails have been found defective 
in the prohibitions against altering the 
succession, with examples of the expletive 
words alleged to be equivalent to such 
prohibitions :—Stewart v. Home (Argaty), 
1789, M. 15,535 ; “Or grant any deeds 
whatsoever, whereby these lands, or any 
part of them, may or can be evicted by 
adjudication or otherwise.” Brown vy. 
Countess of Dalhousie (Kastfield), 25 May 
1808, M. ‘* Tailzie,” App. No. 19; “* Nor 
do any other deed whereby the said lands 
and others foresaid, or any part thereof, 
may be apprised, adjudged, or any manner 
of way evicted in prejudice of this present 
tailzie, or of those who, by virtue thereof, 
shall be then to succeed.” Purves’ T's. 
v. Campbell (Purves and Lambden), 7 
June 1814, Hume, 873; Henderson vy. 
Henderson (Earlshall), 21 Nov. 1815, F.C., 
cited supra, note 4; Forbes v. Forbes 
(Craigievar), 22 Feb. 1816, Duncan’s 
Digest, p. 995; Oliphant v. Oliphant 
(Ardblair), 7 June 1816, F.C. ; Dickson 
v. M‘Donald (Blairhall), 6 July 1816, 
Duncan’s Digest, p. 102. Grant v. 
Tytler (Burdsyards), 9 March 1826, F.C. ; 
“Or to do any act, civil or criminal, that 


tis 


shall be the ground or foundation of any 
adjudication, eviction, or forfeiture of the 
said lands and estate, or any part thereof, 
or which may anyways affect or burden 
the same.” (Gilmour v. Cadell (Liberton), 
5 July 1838, 16 Sh. 1261; ‘* Or doe any 
other deed whereby the said lands, 
baronies, and others, or any pairt thereof, 
may be comprised, adjudged, or other- 
ways evicted or forfaulted, in prejudice 
of this present tailzie, or any designation 
which shall hereafter be made by me, 
and these who are to succeed be vertue 
of the samen.” Braimer v. Bethune 
(Balfour), 18 Jan. 1839, 1 D. 383. Lang 
v. Lang (Overton), 23 Nov. 1838, 1 D. 
98; 16 Aug. 1839, M‘L. & Rob. 871; 
““Nor do any other deed whereby the 
said Jands and subjects may be adjudged 
or evicted from the succeeding members 
of entail, or their hopes of succession 
thereto in any measure evaded.” 'rotter’s 
Trs. v. Gordon (Mortonhall), 10 March 
1840, 2 D. 826. LZlphinstone v. Burnett 
(Durno and Huntha!l), 6 March 1850, 12 
D. 848 ; ‘‘Or doe any deed whereby the 
samen, or any pairt thereof, may be 
apprysed, adjudged, or otherwise evicted, 
in prejudice of any other heirs-substitutes 
who by this present tailzie may succeed.” 
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proper to add, that general words of prohibition applicable to deeds 
“in prejudice of the foresaid tailzie and succession,’! or “in preju- 
dice of the said tadlzie, and of the persons above mentioned, are 
held to satisfy the requirement of the Statute, provided the “ deeds ” 
mentioned in the clause are not classed with those which may be 
the ground of adjudication or eviction, but are clearly disjoined 
from the subject-matter of the antecedent prohibitions. 

926. The question whether a deed or instrument of a given 
description falls within the scope of a particular prohibition had 
lately acquired a special interest in relation to the prohibition 
against altering the succession, since upon its solution depended the 
question of the efficacy of such prohibitions without the aceompani- 
ment of irritant and resolutive clauses. It was commonly affirmed 
that a simple prohibition against altering the order of succession is 
binding inter heredes ; and if this be true universally (so as to com- 
prehend the heirs of provision under a marriage-contract), such a 
prohibition, although unfenced, would be effectual for all purposes, 
because all questions upon alterations of the order of succession 
are questions inter heredes. The case of Carrick v. Buchanan 
settled that a simple prohibition to alter the order of the suc- 
cession was effectual at common law against gratuitous deeds.® 
Deeds in favour of creditors are not regarded as deeds altering 
the succession.* In the Duke of Hamilton’s case it was decided 
or assumed, as a consequence of the Entail Amendment Act, 
section 47, that unfenced prohibitions against the alteration of 
the order of succession are no longer eflectual inter hercdes, and 
so the controversy 1s closed. 


SECTION IT. 
OF THE IRRITANT AND RESOLUTIVE CLAUSES. 


927. In this section we have to consider, first, what is requi- 
site to the frame of irritant and resolutive clauses ; and secondly, 
the application of the irritant and resolutive clauses to the three 


1 Innes v. Ker (Roxburghe case), 1807, 
M. ‘ Tailzie,” App. No. 138; 8 June 1811, 
5 Pat. 361. 

2 Campbell v. Buchan and Monypenny 
(Strathbrock case), 16 Aug. 1839, M‘L. & 
Rob. 898 ; unreported in C. of S. ; but see 
the previous case on the same entail,— 
Rowev. Monypenny, 9 Feb. 1837, 15 Sh. 
500. 

3 Carrick v. Buchanan (Burnhead), 5 


Sept. 1844, 3 Bell, 342; and see Lady 
Dalhousie’s case, M. ‘Tailzie,’ App. 
No. 19. 

4 Syme y. Dickson (Blairhall), 8 March 
1821, F.C., and cases cited in Lindscy v. 
Oswald, 5 Macph. (H.L.) 12, Law Rep. 1 
Sc. App. 99. 

> Hamilton v. Duke of Hamilton, 1870, 
8 Maeph. (H.L.) 48; Compare Sir George 
Mackenzie on Entails, vol. 2, pp. 487-8. 
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cuar. xvi. statutory prohibitions. It is in the application of the fettering 
clauses that those errors have most frequently occurred which made 
this branch of the law so productive of litigation, and which, from 
the great number of reported cases that have to be dealt with, render 
the subject peculiarly embarrassing to the systematic writer. In 
the introductory part of the preceding section reference has been 
made to some general rules of criticism applicable to all the re- 
straining clauses of deeds of entail. We have seen that the clauses 
must designate precisely the estate, and also the persons (including 
the institute) to which they are intended to be applied ;” 1 and that 
an estate cannot be subjected to the fetters of a strict entail by a 
mere reference to and adoption of the restraining clauses contained 
in a prior deed? It is unnecessary to repeat what bas been said on 
these topics, or on the subject of the rules of construction applicable 
to erasures and omissions in the restraining clauses. 

Object of the 928. I. IrniTaNntT CLAuSE~—The object of the irritant clause 

pate oh. is to declare that acts and deeds in contravention of any of the pro- 
hibitions are null and void against the estate. Erasures or omis- 
sions in this clause are therefore fatal wherever their effect is to 
leave a blank either in the words denoting the things annulled or 
in the words declaring the nullity. Of the former class was the 
omission in the Hoddam case,*? where the words which should 
have stood as a nominative to “shall be of no force, strength, or 
effect ” had been omitted by the writer, and it was proposed to fill 
up the blank by supplying the words “ debts, deeds, and acts” from 
the introductory part of the clause. This, for obvious reasons, was 
held by the House of Lords to be inadmissible, and contrary to the 
principles of strict construction. With respect to deeds of entail 
defective by reason of their not containing any effectual irritancy 
or declaration of nullity, it is sufficient to refer the reader to the 
reported cases.* 

ipency roar 929. The words “null and void” are not essential to an irri- 

“e ae tancy, and they may be replaced by any expression of equivalent 

annulling the import, such as “ invalid and ineffectual,” or “of no force, streneth 

contravention. ” ae : : Sat 
or effect.” ° The irritancy required by the Statute is a declaration 


1 Wauchope v. Wauchope, 1884, 11 M. 4 Baillie v. Carmichacl, 1734, M. 15,500; 
424, where a resolutive clause was found Gairdner v. Heirs of Dunnipace, 1744, 
to be defective because it was not applied M. 15,501; Kempt v. Watt, 1779, M. 
to heirs descended of the entailer’s body. 15,528. See the clauses quoted in Dun- 

2 Section L., supra. can’s Digest, pp. 119-121. 

3 Sharpe v. Sharpe, 3 July 1832, 10 > Lindsay v. Earl of Aboyne, and Adam 
Sh. 747 ; 18 April 1835,1 S. & M‘L. 594. -v. Farquharson, infra. See observations 
Henderson v. Henderson, 21 Nov. 1815, inthe former case by Lord Campbell, 3 
F.C., where there is no mention of deeds _—_Belll, 292. 
in contravention of the entail in the irri- 
tant clause, 
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of nullity of the acts of contravention as affecting the estate, not in- 
trinsic nullity, or nullity against the contravener.. A declaration 
of nullity as against the heirs of entail is sometimes conjoined with 
an irritancy applicable to the estate, in which case the reference to 
the heirs is rejected as surplusage, and it is immaterial that the 
institute is not mentioned? 

930. II. ResoLurivE CLuase.—The object of the resolutive 
clause is to declare the forfeiture of the right of the person contra- 
vening any of the prohibitions or other conditions of the entail, and 
the devolution of the succession to the next heir-substitute?® 
According to the usual style, the person contravening is said to 
“forfeit, amit, and lose” his right and interest, and the estate is 
declared to “fall and belong” to his successor. None of these 
words are essential. The word “irritate” has been held equivalent 
to “forfeit,” when used in a resolutive clause. According to the 
terms of the Statute, it would appear that the two things must be 
expressed—the forfeiture of the contravener’s right and the devolu- 
tion of the estate. As regards the contravener, the forfeiture may 
either be for himself only, or for himself and his descendants; and 
the descendants of a contravening heir are entitled to succeed in 
the case of a forfeiture, unless their right is expressly barred by 
the terms of the resolutive clause. The declaration, sometimes 
added, that the next heir making up a title shall take the estate 
without being affected by the contraventions, is surplusage, and 
omissions in such a declaration are inmaterial.® 

931. III. AppLICATION OF THE IRRITANT AND RESOLUTIVE 
CLAUSES.—lIrritant and resolutive clauses are either independent 
and complete in themselves, or are connected with the prohibitory 
clause by introductory phraseology common to both. Of the former 
class is that description of irritant clauses which follows in imme- 


1 Munro v. Munro, 15 Feb. 1826,4 Sh. The case of Mitchelson v. Atkinson, 15 


467, N.E. 472; see Lord Balgray’s opin- 
ion ; affirmed 25 July 1828, 3 W. & S. 
844. In Gibson v. Gibson, 1869, 7 M. 
791, the irritant clause was held in- 
sufficient because directed only against 
the heirs of entail. 

2 Lindsay v. Earl of Aboyne, 2 March 
1842, 4 D. 843; 5 Sept. 1844, 3 Bell, 
254, see p. 292. Adam v. Farquharson, 
18 June 1840, 2 D. 1162; 5 Sept. 1844, 
3 Bell, 295. 

3 Several cases occur in the older re- 
ports in which deeds of entail have been 
found ineffectual by reason of their con- 
taining no resolutive clause. These do 
not raise any question of construction. 


June 1831, 9 Sh. 741, is of this class. 

4 Anstruther v. Anstruther, 26 Nov. 
1840, 3 D. 1423; and see Borthwick v. 
Glassford, 15 Noy. 1853, 16 D. 37. In 
the case of Lliott of Stobs, the word 
‘*amit ” was alone used, and the resolu- 
tive clause was sustained,—1803, M. 
15,542. 

5 The latter alone was held insufficient 
in Hepburn vy. Hepburn, 1758, M. 15,507 ; 
6 Dec. 1758, 2 Pat. 17; and Welsh v. 
Robertson, 13 June 1820, unreported ; see 
the clauses in Duncan’s Digest, pp. 149 
and 169. 

6 Borthwick v. Glassford, 9 Nov. 1853, 
16 D. 37. 
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diate sequence to the last prohibition, and commences with the 
words, “all which acts, deeds,” &c. Where the irritant clause is 
framed in this way, the resolutive clause which follows is always 
independent of it by construction, and will often be found to be 
accurately applied to all the- prohibitions, while the irritant clause 
is, by its words of reference, applicable only to the last member of 
the clause of prohibition. Where the irritant and resolutive 
clauses are connected in construction, they are usually preceded by 
introductory words, such as “In case the said A. B., or any of the 
heirs of tailzie, shall contravene any of the before-written conditions, 
restrictions, &c., either by failing,” &e. Here the extent of the 
application of both clauses is dependent on the force of the 
introductory words; and where these do not bear reference to al/ 
the prohibitions, the entail is defective alike in the irritant and in 
the resolutive clauses. Clauses framed in this way, if the intro- 
ductory words contain an enumeration of the acts of contravention 
to which they are applied, are said to be framed “on the principle 
of enumeration ;” otherwise, they are said to be framed “on the 
principle of reference.” It is not essential that the prohibitions 
should be referred to by their proper general name; the most 
usual words of reference are “conditions, provisions, restrictions, 
and limitations,” and any of these terms would be held to include 
the statutory prohibitions if the context admitted of that construc- 
tion. The use of the word “other,” in connection with “ condi- 
tions,” &c., does not detract from the generality of the reference.” 
932. (1.) Where the wrritant clause is immediately connected with 
the prohibitory clause by the words “all which” or “all such ;”—e.g., 
“ All which acts and deeds prohibited as aforesaid are hereby 
declared to be null and void.”—In this style of clause the acts of 
contravention proposed to be annulled are indicated by the relative 
“which” or “such,” the antecedent being found in the prohibitory 
clauses. Where the words agreeing with “ which” or “ such” have 
no special antecedent in any of the prohibitory clauses, they are 
taken to apply generally to the whole prohibitions, and the irritancy 
is good. On this principle, the expression “all which debts, facts, 
and deeds are by these presents declared to be void and null” was 
sustained as an irritancy satisfying the Statute. The word “ facts ” 
did not occur in the phraseology of the prohibitory clauses. The 
expression “all which facts” was therefore held to apply to 
all facts of the prohibited description,—facts of alienation, of debt 


‘In M‘Donald v. M‘Donald, 1875, 2 reference to or description of the pro- 

R. (H.L.) 28, ‘‘conditions and pro- _hibitory clauses. 
visions” were held to be a sufficient ® Stirling v. Moray, 28 May 1845, 7 
D. 640; M‘Donald v. M‘Donald, supra. 
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contracted, or of alteration of the succession. And an irritant 
clause annulling “ all such deeds” was sustained as perfectly com- 
prehensive.? But where there is contained in the immediately 
antecedent member of the prohibitory clause (usually in connection 
with the prohibition against contracting debts) a reference to 
“debts and deeds, whereby the estate may be adjudged or evicted,” 
and this is followed by an irritancy of “all such” or “all which 
debts and deeds,” the debts and deeds specially mentioned in the 
prohibitory clause are held to constitute the proper antecedent to 
the corresponding words of relation in the irritant clause, the 
operation of which is thus confined to such debts and deeds as may 
be made the ground of adjudication. On this principle of con- 
struction the entails of the estates mentioned in the preceding note 
were held to be defective in the irritant clause. To these we may 
add the often cited case of the Overton entail,‘ in which this par- 
ticular rule of construction was first established, and which, although 
properly belonging to the second group of cases, differs from the 
foregoing only by containing the introductory words, “and if they 
shall do in the contrary.” 

933. Where the words of reference in the irritant clause take 
the form of a specification of different modes of contravention, it 
would appear that the clause is defective if the specified modes of 
contravention are not so comprehensive as to apply in fair con- 
struction to all the prohibitions. Thus an irritancy of “ all which 
rights and dispositions, wadsets, bonds, and other writs,” was held 
not to apply to adjudication or other real diligence against the 
estate for personal debts;® and in a more recent case a similar 
enumeration was held not to apply to contraventions of the pro- 
hibition against altering the succession.® 

934. (2.) Where the irritant and resolutive clauses are preceded 


1 Tay v. Hay (Rannes), 20 Dec. 1842, 
5 D. 347. 

2 Malcolm v. Kirk, 18738, 11 M. 722. 
See avery similar case, Wallace v. Wallace, 
1880, 7 R. 902, where Lord Moncreitf 
described the Overton case as the culmina- 
tion of what was called the strict con- 
struction of entails, and declined to 
proceed further in the same direction. 

3 Graham v. Murray (Balgowan), 21 
Jan. 1848, 10 D. 880; 3 May 1849, 6 Bell, 
441; Barclay v. Adam, 18 May 1821, 1 
Sh. (App. Ca.) 24; Sinclair v. Sinclair 
(Ulbster), 26 Feb, 1841, 3 D. 636 ; Baillie 
v. Baillie (Mellerstain), 12 July 1850, 12 
D, 1220. 


4 Lang v. Lang, 23 Nov. 1838, 1 D. 
98 ; 16 Aug. 1839, M‘L. & Rob. 871. 

5 Welsh v. Robertson, 13 June 1820, 
Duncan’s Digest, p. 168. 

6 Ounyngham v. Cunyngham (Preston- 
field), 9 March 1852, 14 D. 636. In 
Dewar v. Dewar, 20 July 1852, 14 D. 
1062, there was a similar irritancy of 
dispositions, wadsets, &c., ‘‘and other 
deeds of contravention,” but the prohibi- 
tion against altering the succession was 
brought in at a subsequent part of the 
deed, and it was held that the irritant 
clause did not apply to it. This form of 
clause was the subject of discussion in the 
Kintore case, as to which see § 935, 
infra. 
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by introductory words framed on the principle of veference.—The 
group of cases falling within this description differs from the last 
chiefly in the circumstance that the declaration of nullity is pre- 
ceded by the words “in case the said heirs shall contravene,” &e., 
or some equivalent phraseology. The reported cases are numerous, 
but they may all be reduced to a few general rules, which are 
similar in substance to those we have considered in relation to the 
first group. 

935. Where the construction is unembarrassed by the use of 
the relatives “ which” or “such,” an irritant clause framed on the 
principle of reference is good. This rule is exemplified by the 
leading case of Zwinsden v. Lumsden, where the words “and all the 
debts and deeds of the said heirs of tailzie, or any of them, . . . 
in contravention of this present entail, shall not only 
be void and null,” were held to satisfy the requirements of the 
Statute! In the case of the Kintore entail? (which deserves to be 
studied for the just and comprehensive principles of criticism 
enunciated by Lords Westbury and Chelmsford), the irritant clause 
declared that if the heirs should contravene the premises, then and 
in that case all the said venditions, alienations, &c., “and all other 
crimes, treasons, deeds, and acts done in the contrary of this pre- 
sent taillie and provision, shall be null and void.” This clause, it 
will be observed, is not framed on the principle of enumeration of 
the things contained in the prohibitory clause; for the words of 
specification are general words descriptive of modes by which any 
prohibited things might be accomplished, concluding with the 
nomen generalissimum “deeds and acts.”® The entail was there- 
fore without difficulty sustained both in the Court of Session and 
on appeal. 

936. On the other hand, where the words descriptive of the 
mode of contravention are preceded by the relatives “such” and 
“said,” the rules of construction stated with reference to the first 
group of cases are applicable. The words “ facts” and “acts” are 
general words of reference, and either of these, although coupled 
with “ debts and deeds,” suffices to impart to the phrase in which 


1 Lumsden v. Lumsden (Auchindoir), 
26 Noy. 1840, 3 D. 186; 18 Aug. 1843, 
2 Bell, 104. Also Earl of Buchan v. 
Erskine, 238 June 1842, 4 D. 1480, 1485 ; 
21 Feb. 1845, 4 Bell, 22; Lawrie v. 
Lawrie, 13 Dec. 1854, 17 D. 181, where 
the clause ran, “ All deeds, debts, and 
acts contracted, granted, done, or com- 
mitted contrary to the foresaid conditions, 
&e, . . . shall be absolutely void 
and null;” and the earlier case of Lord 


Elibank v. Campbell, 21 Nov. 1833, 12 
Sh. 74; Hamilton v. Lindsey-Bucknell, 
1869, 8 M. 823; Drummond v. Hay, 
1872, 10 M. 451. In all these cases the 
entails were sustained. 

2 Earl of Kintore vy. Lord Inverwry 
(Kintore case), 18 June 1861, 23 D. 1105 ; 
16 April 1863, 4 Macq. 520. 

3 See the observations of Lords Wens- 
leydale and Chelmsford on this point, 4 
Macq. 528, 531. 
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it occurs the quality of relation to all the particular things con- 
tained in the prohibitory clause} The adjection of expletive 
words to the declaration of nullity, eg., “sicklike as if the same 
had never been made,” does not detract from the generality of the 
antecedent words of reference. Nor is it to be inferred that the 
contraction of debt is expected from the “acts and deeds,” which 
are the subject of the irritancy, merely because debts are specially 
mentioued in the subsequent resolutive clause. 

937. The case of Lord Wharneliffe v. Nairne,t is a very in- 
teresting and critical illustration of the principle of construc- 
tion under consideration. The entail prohibited, first, alienation, 
secondly, the construction of debt, or “any other fact and deed 
whereby the said lands and others foresaid may be apprised or 
adjudged ;” thirdly, alteration of the succession. The irritant 
clause provided that in case of contravention “in any point of the 
premises,” all such debs, facts, and deeds should be null and void 
“in so far as the samen might infer any actions, personal or 
real, against the next heir of taillie, or the lands and others fore- 
said.” Here the words “ debts, facts, and deeds,” used as words of 
reference in the irritant clause, are identical with those employed 
in the clause prohibiting the contraction of debt; but because that 
clause is not immediately antecedent to the irritancy, but is 
separated from it by the clause prohibiting the alteration of the 
succession, and because the reference is express to contravention 
“in any point of the premises,” it was found that the declaration 
of nullity was applicable to all the prohibitions.2 But inasmuch 
as that declaration was subsequently restricted to matters inferring 
actions real or personal, the irritancy was held not to apply to 
voluntary sales, which did not require to be followed by an action 
for implement, and to that extent only the irritancy was held bad.$ 

1 Maxwell v. Maxwell, 24 Feb. 1852, 3’ M‘Grigor vy. Hamilton (Bardowie), 


14 D. 537; Baird Preston (Valleyfield 
case), 28 Jan. 1845, 7 D. 305 ; Dingwall 
vy. Dingwall (Rainnieston), 26 Feb. 1842, 
4D. 1816; 17 April 1845, 4 Bell, 149 ; 
Gilmour v. Gordon (Craigmillar), 24 March 
1853, 15 D. 587, where the words “ facts 
and deeds ”’ had for their antecedent ‘‘ act 
aid do in the contrary ;” Maxwell v. 
Smith (Merksworth), 29 June 1860, 22 D. 
1341; Howden (Rocheid’s Tr.) v. Rocheid, 
July 16, 1869, 7 Macph. (H.L.) 111, affg. 
6 M. 300, where the words ‘‘ facts, deeds, 
&e., done or contracted,” were 
held to comprise written instruments. 

2 Lady Hawarden vy, Dunlop (Wigton), 
3 Macph. 748; 12 June 1866 (nom. 
Houden v. Fleeming), L.R. 1 Se. Ap. 40. 


26 Feb. 1845, 7 D. 532. 

4 Lord Wharneliffe v. Nairne (Drum- 
kilbo), 138 Nov. 1849, 12 D. 1; 5 July 
1850, 7 Bell, 132. 

5 See Lord Brougham’s speech, 7 Bell, 
139. 

6 On the point of the construction of 
the words of reference, this case was held 
to be ruled by that of Jordanstone (Knight 
y. Knight, 1 Dec. 1842, 5 D. 221). In 
that case the irritant clause in the case of 
contravention ‘‘in any part of the pre- 
mises” annulled ‘all such debts and 
deeds,” and the prohibition applicable to 
debts and deeds was not immediately 
antecedent to the irritancy, which was 
accordingly held good. 
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938, Again, where the irritant clause is framed on the principle 
of reference, and the words in agreement with “such” are “debts 
and deeds” merely,—those being also the words employed in the 
prohibition against the contraction of debt, and that prohibition 
being the immediate antecedent of the irritant clause,—then the 
irritancy is held bad, as being applicable only to the antecedent 
prohibition against the contraction of debt.! And a reference to 
dispositions, alienations, and other modes of contravention is bad, 
unless the enumerated modes of contravention are, on a fair con- 
struction, applicable to all the matters embraced in the three 
prohibitions.” 

939. It is not necessary that the resolutive clause should echo 
the phraseology of the irritant clause. So, where a deed of entail 
annulled contraventions of the conditions, provisions, restrictions, 
and linitations of the entail, and the resolutive clause was ex- 
pressed with reference only to conditions and provisions, the entail 
was held good, as it did not appear that the entailer attached any 
distinctive meaning to the words in italics.? 

940. (3.) Where the writant and resolutive clauses are framed on 
the principle of enumeration —Ilf to a prohibitory clause, specifying 
various things that are prohibited, there be added an irritant or 
resolutive clause, which, beginning with general words (even of 
reference), proceeds to particularise or enumerate some only of the 
things prohibited, then the concluding words of the clause, declar- 
ing the iritancy or forfeiture, are in construction confined to the 
things specified or enumerated. If, again, to a prohibitory clause, 
consisting of various prohibitions, there be added an irritant or 
resolutive clause, which makes a repetition of some of the things 
prohibited, and concludes with general words, not being words of 
reference, the general words are confined in their extent, and 
reduced to signify things ejusdem generis with those that are 
denoted by the special expressions. In either of these cases the 
clause fails upon the principle of defective enumeration. Irritant 
and resolutive clauses framed on the principle of enumeration most 
usually begin with some such expression as, “ In case any of the 
heirs of tailzie shall contravene or fail in performing any part of 
the premises,” and the various acts of contravention are introduced 


' Tang vy. Lang, (Overton), 23 Nov. 2 Cunyngham v. Cunyngham (Preston- 
1838, 1 D. 98; 16 Aug. 1839, M‘L. & field), 9 March 1852, 14 D. 636. 
Rob. 871; Udny v. Udny, 16 March 3 Howden (Rocheid’s Tr.) v. Rocheid, 
1858, 20 D. 796 ; Hay v. Hay (Seggieden), 1869, 7 Macph. (H.L.) 110; affirming 6 
11 March 1851, 13 D. 945, where the Macph. 300. 
words ‘‘such deeds” in the irritant * Per Lord Chancellor Westbury in 
clause were held to bear relation tothe arl of Kintore v. Lord Inverury, 4 
deeds mentioned in the immediately Macq. 522. 
antecedent prohibition, 
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by the words “particularly”! “either by,”2 or “with respect 
to.”* The construction of the clause is not affected by the terms 
employed to connect the general with the particular words of 
reference. 

941. Where an irritant or resolutive clause, after enumerating 
some of the things prohibited, concludes with general words, being 
words of reference, such general words are equivalent to a repetition 
of the things so referred to, and the effect is the same as if every- 
thing prohibited, which is not enumerated in the first part of the 
clause, had been expressly mentioned in the concluding part of it. 
Such is the principle on which the judgment in the case of the 
Hlaulkerton entail* was affirmed in the House of Lords. The 
principle appears to be sound; but, as a rule of construction, it is 
attended with this inconvenience, that it commits to the unaided 
discretion of the judge the determination of the question whether 
the concluding general words, on which the validity cf the entail 
is to hinge, are or are not words of reference. In the Haulkerton 
case, the general words, “in any one of the several particulars 
above mentioned ” (following a specification of particulars), were 
held to be words of reference, and so to have the effect of import- 
ing contravention by alienation into the enumeration of the acts to 
be annulled. But according to the previous decisions this effect 
was denied to words of nearly equivalent import. Thus, in the 
Balliliesk case,> the words “ or shall contravene or fail in any part 
of the premises,” following an enumeration, were not allowed to 
extend the clause beyond the particulars previously enumerated, 
and it must be confessed, as observed by Lord Chelmsford,® that it 
is difficult to reconcile the decisions. 

942. Where an irritant or resolutive clause beginning with 
general words of reference is followed by a complete enumeration 
of the acts prohibited, there can be no objection to its validity.’ 


1 Horne vy. Rennie (Balliliesk case), 17 5 Horne v. Rennie, 13 March 1838, 3 


Jan. 18387, 15 Sh. 372, 13 March 1838, 
3S. & M‘L. 142; Thomson v. Milne, 27 
Feb. 1839, 1 D. 592; Glen v. M‘Turk, 
23 Jan. 1852, 14 D. 359. 

2 Bruce v. Bruce (Tillicoultry case), 
1799, M. 15,539; 18 June 1801, 4 Pat. 
231; Hamilton v. Duke of Hamilton, 
1870, 8 Macph. (H.L.) 48; and many 
others, 

3 Cuningham v. Fairlie, 3 March 1857, 
19 D. 596; 28 March 1860, 22 D. (H.L. 
Ca.)8 ; Earl of Kintore v. Lord Inverury 
(Haulkerton case), 16 April 1863, 4 Macq. 
521. 

4 Larl of Kintore v. Lord Inverury, 18 


June 1861, 23 D, 1118; 16 April 1863, 4 , 


Macq. 520, 


S. & M‘L. 142; followed on this point by 
Thomson v. Milne, 27 Feb. 1839, 1 D. 
592; and Glen v. M‘Turk, 23 Jan. 1852, 
14 D. 859. In other cases, the conclud- 
ing words ‘‘ commit any other fact or deed 
whereby,” &c., were held to be merely 
expletive ; see Cunningham v. Scott Mon- 
crief, 20 July 1804, 4 Pat. 652; Menzis 
v. Menzies, 18 Feb. 1852, 14 D. 522, and 
and many others. 

6 4 Macq. 534. 

7 Renton v. Munro (Poyntzfield), 19 
Jaly 1843, 5 D. 1419; Lliott of Stobs, 1803, 
M. 15,542; Dewar v. Burden, 26 Nov. 
1815, 8 D. 90; 25 March 1850, 7 Bell, 
32; Ogilvy v. Ogilvy, 1874, 1 R. 450; 
Speirs v, Speirs’ Ts, 1878, 5 R. 928, 
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If the three cardinal prohibitions are specified in adequate terms, 
the introduction or omission of collateral matters will not derogate 
from the force of an enumeration which is otherwise sufficient ;? 
and the words “ facts,” “debts and deeds,” &ec., of the irritant 
clause, will in construction be held to relate to the whole of the 
acts of contravention which are enumerated.2 But where a clause 
framed on the principle of enumeration repeated all the prohibi- 
tions, and then annulled all “ the said conditions, alienations,” and 
other things (omitting debts), the prohibition against contracting 
debt was found not to be validly fenced.? 

943, For convenience of reference, we annex in a note a list of 
entail cases in which the irritant and resolutive clauses have been 
held bad on the principle of defective enumeration, classified ac- 
cording to the prohibitions which were found to be insufficiently 
fenced. 


SHCRIONS HIE 
OF THE OTHER SOLEMNITIES REQUIRED BY THE AcT 1685. 


(1.) Insertion of Restraining Clauses in Titles. (2.) Recording 
the Entail. (3.) Of Entarls standing on Personal Titles. 

944, The statutory requisites to which this section relates are 
directed to the object of publication. They are, as interpreted by the 
decisions—1st, that the prohibitory, irritant, and resolutive clauses 
be inserted verbatim in all charters and sasines or other instruments 
of investiture, and that they be inserted (either verbatim or by refer- 
ence to a previous transcript contained in the deed) in the pro- 
curatories of resignation and precepts of sasine of the actual entail 
and of all subsequent deeds of transmission ;° 2d/y, that the deed ot 


1 See the cases cited in the preceding 
note, and Anstruther v. Anstruther, 26 
Nov. 1840, 8 D. 142, where an irritant 
clause which annulled contraventions by 
altering the succession, selling, alienating, 
or burdening the lands, was sustained, 
though it did not apply to wadsetting or 
feuing. 

2 Lockhart v. Lockhart (Castlehill), 20 
May 1841, 3 D. 904; Murray v. Murray 
(Cockspow), 4 Sept. 1844, 8 Bell, 100. 

° Lord Duffus Tr. v. Dunbar, 28 Jan. 
1842, 4 D. 523; Martin v. Dunbar, 17 
July 1844, 6 D. 1320, 

4 Enumeration not including alienation. 
—Thomson v. Milne, 1 D. 592; Glen v. 
M‘Turk, 14 D. 359; Bruce v. Bruce, 4 


Pat. 231; Cunningham v. Scott Monerief, 
4 Pat. 652; £. of Caithness v. Lord 
Berriedale, 8 D. 553; Menzies v. Menzies, 
14 D. 522; Stnelair v. Sinclair, 3 D. 
636 ; Baillie v. Baillie, 12 D. 1220, 
Enumeration not including Contraction 
of Debt.—Lord Duffus’ Tr. vy. Dunbar, 4 
D. 523 ; 6 D. 1320 ; Henderson v. Hender- 
son, 21 Nov. 1815, F.C. ; Welsh v. 
Robertson, Duncan’s Digest, p. 168; 
Baillie vy. Baillie, 12 D. 1220. 
Enumeration not including Alteration of 
the Succession.—Ferguson v. Ferguson, 15 
D. 19; Scott v. Scott, 18 D. 168 ; Lord 
Rollo vy. Rollo, 3 Macph. 78 ; Hamilton v. 
Duke of Hamilton, 1870, 8 M. (H.L.) 48. 
° See the Conveyancing Statutes of 
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entail shall be recorded under the authority of the Court of Session cuar. xxvu. 
in a special register called the Register of Tailzies! On com- 
pliance with the required conditions, the entail is, by the Statute 

1685, declared to be real and effectual, not only against contraveners 

and their heirs, but also against their creditors, comprisers, ad- 

judgers, and other singular successors whatsoever, whether by legal 

or conventional titles. The omission to insert the clauses in the 
subsequent titles upon which the estate is possessed is declared to 

import a contravention devolving the estate to the next heir ;? but 

not to militate against creditors and singular successors contracting 

bona fide with persons infeft on such defective titles. 

945. The requirements of the Statute are well adapted to the Object of these 

objects of preserving the rights of the heirs-substitute, and giving erg 
notice to purchasers from and ereditors of the heir in possession. 
The insertion of the clauses of the entail in the infeftments is 
necessary to prevent the fetters being worked off by prescriptive 
possession on an unlimited title, and also to give notice to strangers 
contracting with the heir in possession on the security of the 
records. The registration of the entail in the Register of Tailzies 
limits the personal right of heirs possessing on apparency, while it 
also serves the purpose of an authentic record of the essential parts 
of the entail in the event of the original deed being destroyed. 

946. I. INSERTION oF CLAUSES IN TITLES.—Since the Statute Effect of omis- 
provides that, on the conditions and restraining clauses “ being so patos 
insert,” the entail shall be effectual against creditors and singular Sees Bee 
successors, it follows, as a necessary consequence, that if an entail separate feudal 
has never been completed by infeftment, and the heir takes infeft- va 
ment upon a separate title, his creditors and singular succe-sors are 
not bound by the entail. The same consequence ensues where the 
entail has never been recorded, and the heir is infeft upon an inde- 


1868 and 1874, which simplify the mrde 
of complying with this requirement of the 
Act 1685. 

1 The words of the Statute are :—‘‘ It 
is always declared that such tailzies shall 
only be allowed in which the foresaid 
irritant and resolutive clauses are insert in 
the procuratories of resignation, charters, 
precepts, and instruments of sasine ; and 
the original tailzie once produced before 
the Lords of Session judicially, who are 
hereby ordained to interpone their autho- 
rity thereto, and that a record be made in 
a particular register book, to be kept for 
that effect, wherein shall be recorded the 
names of the maker of the tailzie, and of 
the aires of tailzie, and the general desig- 

VOL. I. 


nations of the lordships and baronies, and 
the provisions and conditions contained in 
the tailzie, with the foresaid irritant and 
resolutive clauses subjoined thereto, to re- 
main in the said register ad pempetuam ret 
memoriam, and which provisions 
and irritant clauses shall be repeated in all 
the subsequent conveyances of the said 
tailzied estate to any of the aires of tailzie.” 
—Stat. 1685, cap. 22. 

2 The validity of an entail was held not 
to be affected by omissions in the title of 
the institute, the title of the heir in pos- 
session not being defective in this respect, 
—Hamilton v. Lindsey- Bucknell, 1869, 8 
Macph, 324, 
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cuar. xxv. pendent title, examples of which are cited in the second part of 
this section. Where the possession of the heir stands ona personal 
title, a different principle comes into operation, as will be explained 
in the sequel. 

Under the Sta. 947. It had long been settled! that, where the deed of entail 

ite) isposi. contained a procuratory and a precept, the Statute was satisfied by 

abla held the insertion of the clauses in the procuratory, and a reference to 

verbatim inser- them as so inserted in the subjoined precept ; for, says the report, 

ese act by an equitable construction all the clauses in the same deed are 
understood to be inserted in every part of the deed? Upon this 
principle it was afterwards ruled to be sufficient to refer, in the 
procuratory and the precept, to the conditions and restrictions as set 
forth in the dispositive clause.* These decisions would necessarily 
rule the question as to the necessity of double transcription in 
renewals of the investiture ; but, as already seen, the necessity of 
enerossment in such instruments has been superseded by statute ; * 
and in modern conveyances, by way of registered disposition, 
a simple reference in the dispositive clause to the conditions of 
the recorded entail is the only intimation required. As to in- 
struments of transmission and infeftments anterior to the Convey- 
ancing Statutes, it is sufficient to observe that each writ forming a 
part of the feudal progress must have contained the clauses in 
question at length.® 


Perarines to 948. We have already had occasion to examine the authorities 

prior entail hi ‘ ij] is 7 i aS 

Pee eo tne Which prove that an entail is invalid when the restraining clauses 

Statute. are not set forth in the actual deed of entail, but are merely 
referred to as existing in a prior settlement.® 

Material vari- 949, Any material variance between the transcription of the 


ances in the “hs ALSO ; ‘ < am 
feanseviption conditions and restraining clauses in the title of the heir in posses- 


2 ee enon and the clauses of the actual entail was held to be equivalent 
omission to to a failure to insert the clauses, which left the estate open, in terms 
a of the Act 1685, to adjudication for the debts of the heir in posses- 
sion.’ The entail, however, was held to subsist guoad the residue 
of the estate ; and even where possession was had for the prescrip- 
tive period upon a defective investiture, which referred to the deed 
of entail as the title of possession, the heirs were held to be bound 
to make up titles in terms of the entail; and lands acquired in 
excambion, under the Montgomery and Rosebery Acts, were held to 


1 Murray v. Kynnynmound, 1744, M. 5 Viscount of Garnock v. Heirs of 
15,380; Porterfield v. Corbett, 10 Dec.  Entail, 1725, M. 15,596; Murray v. 
1841, 4 D. 234, Kynnynmound, supra. 

2M. 15,380. 6 Supra, Section I. 

3 Earl of Buchan v. Erskine, 23 Tune 7 Holmes and Campbell v. Cuninghame, 
1842, 4 D. 1430 ; 21 Feb. 1845, 4 Bell,22. 13 Feb. 1851, 13 D. 689. 

4 Titles Acts, 1868 and 1874. 
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be secured against being carried away by diligence by words of cuap. xxvn. 
reference in the contract to the clauses of the deed of entail. ~_< 
950. What is to be held a material discrepancy is a question of What held to 
construction as to which no general rule can be laid down. In ee 
Holmes v. Cuninghame,2 omissions in the recital of a resolutive clause “iscrepancy: 
were held to be material, although the words actually inserted were 
sufficient to constitute an effectual resolutive clause. The destination 
(which exists inferentially in every restraining clause) is obviously a 
material point, yet the omission of the words “of the body” in the 
recital of a destination to “heirs whatsoever of the body,” was held 
immaterial in Starling v. Moray? on the ground that “heirs what- 
soever” in the charter was a flexible expression which fell to be 
construed by the terms of the entail upon which it proceeded. The 
o.nission of the word “irritant” in the notary’s narrative, which stated 
that he gave sasine subject to the clauses prohibitory and resolutive, 
was held immaterial4 Under the 43d section of the Entail 
Amendment Act,’ entails which are invalid in regard to the prohi- 
bitions, by reason of defects in the investiture, are to be deemed in- 
valid as regards all the prohibitions. This provision offers a strong 
temptation to the fabrication of erasures in charters ; but as these 
documents are usually in the hands of professional agents, there is 
not practically much danger, and in fact there are only three cases 
reported since the Act in which entails have been challenged on 
the ground of defects in the investiture. 
951. I]. Recistrarion or THE EnTatt.—The Statute requires, Procedure in 
ails bre 7 Ronee - application for 
as a condition of the entail being binding upon singular successors, authority to 
that it be produced to the Court of Session, that their authority be record. 
interponed to it, and that it be recorded in a register kept for the 
purpose. This is accomplished by presenting a petition to the 


1 Guninghame’s T'rs. v. Cuninyhame, 20 
July 1852, 14 D. 1065 ; sequel of preced- 
ing case, 

2 Holmes and Campbell v. Cuninghame, 
supra. And see Norton v. Stirling, 22 
March 1855, 2 Macq. 205, as to a similar 
error of transcription in the record of the 
Register of Tailzies. 

3 Stirling v. Moray, 28 May 1845, 7 
D. 640. It is not necessary to insert in the 
renewal of the investiture those branches 
of the succession which have already 
failed, and the entail is not challengeable 
by reason of their omission; Lady 
Hawarden v. Dunlop, 24 March 1865, 3 
Macph. 748. 

4 Borthwick v. Glassford, 15 Nov. 1853, 
16 D. 37. This case raised the interesting 
question whether an error in the investi- 


ture, upon which no attachment for debt 
has followed, is cured by the subsequent 
titles being correct ? The error in ques- 
tion being found to be immaterial, it was 
not necessary to consider what effect was 
due to it after the estate had passed into 
the possession of an heir whose investiture 
was correct. 

5 11 and 12 Vict., cap. 36, § 43. 

6 At an early period in the history of 
entails, it was settled that the Statute re- 
quired the registration of settlements exe- 
cuted prior to its date, in order to their 
being effectual in questions with singular 
successors ; Philip vy. Larl of Rothes, 1758, 
M. 15,609, 16 Jan. 1761, 2 Pat. 52 ; Lord 
Kinnaird y. Huntir, 1761, M. 15,611, 18 
Feb. 1765, 2 Pat. 97; Earl of Rosebery 
y. Primrose, 1765, M. 15,616, 3 April 
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Court for authority to record the entail, which is produced with the 
petition. The application may be made by any of the heirs-sub- 
stitute, and it is granted as of course. And where an application 
for authority to record an entail was opposed by the institute, who 
declined to take under the deed of entail, it was ruled that the 
validity of the entail was not in question in such an application, 
and that the warrant could not be refused when applied for by a 
party claiming under the deed.t A warrant for registration can 
only be obtained when the Court is actually sitting. An estate may 
thus be unavoidably exposed to the diligence of the institute’s 
creditors during a Court vacation; and in a competition between 
creditors and heirs claiming under the settlement, the entail dates 
from the period of actual registration, and not from that of its 
production in Court.” 

952. The proper deed to be recorded is the actual settlement 


deed constitut. of the estate, whether the form of the deed is that of a regular dis- 


ing the settle- 


ment or tailzied 


destination. 


position with feudal clauses, or a procuratory of resignation,’ or 
merely a disposition of the personal feet It is not necessary 
that the deed of entail should form part of the feudal title, and 
where it is a personal deed, the charter or other instrument by 
which the estate is feudalised is not required to enter the register.® 
Nor will the registration of a charter with restraining clauses, 
as part of the entail, obviate the objection that in the actual settle- 
inent the fetters are only imposed by reference. Deeds of nomi- 
nation of heirs, and other alterations of the settlement executed 
under reserved powers, must be recorded in the Register of Tailzies, 
otherwise the lands are not effectually entailed in a question with 
purchasers.’ Anentail in the form of a general disposition cannot 
bind creditors; and therefore, where an entailer, besides the lands 
specially disponed, conveys all his other lands and _ heritages 
subject to the fetters of the entail, and titles are made up under the 


1767, 3 Pat. 651, overruling the cases 
of Willison, M. 15,371, and Borthwick, 


the objection that a Crown charter could 
not be recorded as an ‘‘ original tailzie” 


M. 15,554. by one of ‘‘ His Majesty’s subjects,” was 
Gilmour v. Gilmour, 6 Dec. 1856, 19 held to be obviated by a private Act of 
D. 134. Parliament. 
2 Williamson v. Sharp, 8 Dec. 1851, 14 ® Forbes v. Gammell, supra. 
DP 2 7. 7” Earl of Mansfield v. Stewart (Logie- 


3 Irvine v. Earl of Aberdeen, 1772, M. 


almond), 23 May 1844, 6 D. 1073, 3 July 
“ailzie,” App. No. 1; 16 April 1777, 2 


1846, 5 Bell, 139 ; Montgomerie v. Earl of 


Pat. 419; Lord Forbes v. Gammell, 14 
May 1858, 20 D. 917. 

4 Earl of Fife vy. Duff—opinion on re- 
mit, 20 March 1862, 24 D. 936 ; judgment 
27 March 1862, 4 Macq. 469. 

> Earl of Fife v. Duff, supra. In Stir- 
ling v. Moray, 28 May 1845, 7 D. 640, 


Eglinton (Skelmorlie), 22 Jan. 1842, 4 D. 
425 ; 18 Aug. 1843, 2 Bell, 149 ; Inglis v. 
Inglis, 18 Nov. 1851, 14 D. 54; 10 May 
1853, 15 D. (App. Ca.) 44. And see 
Broomfield y. Paterson (Eccles), 1784, M. 
15,618 ; 19 May 1786, 3 Pat. 50. 
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entail to the lands not specially dispened, upon which possession is 
had for the prescriptive period, these are nevertheless subject to 
the onerous deeds of the heir in possession, because they are not 
mentioned by name in the Register of Tailzies as the Act requires. 
But an entail general is held to be binding inter haredes, and it 
would seem that such a general disposition is equivalent to an 
obligation to execute an entail which the entailer’s heir might 
be compelled to fulfil.2 
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953. It would appear that a deed in the form of a new entail, Not necessary 


but being in substance a mere propelling of the succession,’ or a 
renewal of the investiture, is not regarded as a deed of alteration, 
and need not be recorded. Of this nature was the settlement of « 
the entailed estate in the case of Gartmore.t William Graham, the 
institute or first heir, inherited the estate of Gartmore and the 
lands of Culbowie from his father under distinct entails, the entail 
of Gartmore having been recorded by the father. In order to 
bring the lands of Culbowie within the investiture of the principal 
estate, William Graham expede an instrument of resignation of 
both estates for new infeftment under the conditions and restrain- 
ing clauses of the grant. Upon the resignation thus made, a Crown 
charter was obtained, which set forth the fact that there were two 
entails, but did not repeat in duplicate the clauses that were 
identical in both. The subsequent titles were in terms of the 
charter. The entail of Culbowie was never recorded, and so far 
as regarded that estate the entail was not binding upon creditors. 
But as regards the estate of Gartmore, it was held that the instru- 
ment of resignation, and the charter consequent upon it, did not 
constitute a new settlement; that these instruments had no other 
operation than to bring the other lands within the investiture ; 
and that the entail of Gartmore still rested upon the recorded 
disposition. 

954. The case of Norton v. Stirling, in its first branch, settled 
an interesting point in reference to the registration of instruments 
supplementary to deeds of entail. 
exercise of a reserved power, revoked the nomination of an heir, 


C 


to record deed 
propelling suc- 
cession, or re- 

peating original 


lestination, 


Unrecorded 


leed of altera- 


tion does not 

The maker of the entail, in the invalidate sub- 
stitutions ante- 

cedent to those 


affected by 


1 King v. Earl of Stair, 28 Feb. 1844, an entail, but the object and effect of 


the deed, 


6 D. 821; 30 April 1846, 5 Bell, 82. 

2 Dalrymplev. Earl of Stair, 10 March 
1844, 8 D. 837, as explained by Lord 
Cottenham in King’s case, 5 Bell, 104. 

3 Turnbull v. Hay Newton, 29 June 
1836, 14 Sh. 1081; Padwick v. Stewart, 
1874, 1 R. 697. 

4 Graham vy. Bontine, 2 March 1837, 
15 Sh. 711; 6 Aug, 1840, 1 Rob, 347. 
So also an unrecorded deed in the form of 


which was simply to sulject to the fetters 
of the original entail lands formerly held 
pro indiviso, but now divided, was held 
not to constitute a new settlement, and 
possession on it for forty years not to ex- 
tinguish the original settlement ; Stewart 
v. Nicolson, 2 Dec. 1859, 22 D. 73. 

5 Norton v. Stirling, 6 July 1852, 14 
D, 944 ; 22 May 1855, 2 Macq. 205. 
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but the deed of revocation was never recorded. An action was, in 
consequence, brought by a creditor of an heir-substitute to have 
his debt constituted against the estate, on the ground that the 
whole settlement had not been recorded in the Register of Tailzies. 
It was held in the Court of Session that the objection did not 
affect the destinations antecedent to that in which the alteration 
was made, and that as the heir displaced by the deed of revocation 
was an heir who could not have come in until after the heir in 
possession, the latter was sufficiently restrained by the registration 
of the deed of entail. Lords Cranworth and St. Leonards, by whom 
the case was heard on appeal, having differed in opinion, the judg- 
ment of the Court of Session was affirmed. In the same case it 
was ruled that the registration of the entail was neither invalidated 
by reason of a mis-recital of the destination in the petition for 
authority to register the deed of entail; nor by an error in the 
transcription of the deed into the books of the record, which 
consisted in the substitution of the words “fail to neglect” for 
“fail or neglect” in the resolutive clause of the entail! The 
settlement ought to be recorded entire, notwithstanding that a 
part of the estate has been previously sold? 

955. The consequences of omission to record the entail differ 
according as the disponee in possession is infeft or uninfeft; and 
in the latter case there is a further distinction, depending on 
whether he possesses by the title of apparency, or upon the personal 
title of the entail. These consequences, in relation to the rights 
of creditors and singular successors, are explained in the next 
subdivision of the section? 

956. Where an entail is made in derogation of an existing 
entail, and is not recorded, and possession is had upon the new 
settlement for the prescriptive period, the original entail is ex- 
tinguished by adverse possession, and the heir in possession at the 
end of the prescriptive period acquires an unchallengeable title 
under the unrecorded entail, which is equivalent to an estate in 
fee-simple Prior to the elapse of the prescriptive period, it is in 
the power of any of the heirs-substitute under the original settle- 
ment to bring the subsequent settlement under reduction, whether 
it be a real or a personal right, and thus to prevent prescription 


1 On this point in the case see the 
speech of Lord Chancellor Cranworth, 2 
Macq. p. 211 et seq. 

2 Moore Petr., 28 Nov. 1821, 1 Sh. 
173, N.E. 164. 

3 Infra, § 960 et seq. 

* Montgomerie v. Earl of Eglinton 
(Skelmorlie), 18 Aug. 1843, 2 Bell, 149; 


Stewart v. Stewart (Logiealmond), 3 July 
1846, 5 Bell, 139; Inglis v. Inglis, 10 
May 1853, 15 D. (App. Ca.) 44. In the 
case of Stewart v. Nicolson, 2 Dec. 1859, 
22 D. 72, the deed alleged to be the title 
of possession was held not to be a new 
settlement ; consequently the rule stated 
in the text was not applicable, 
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running upon it.! And an heir-substitute can alw ays prevent the 
acquisition of a fee-simple title by prescriptive possession on a 
valid but unrecorded entail, by having it recorded under the 
authority of the Court of Session. 

957. An unrecorded entail is binding inter heredes ; in other 
words, it is a bar to acts of gratuitous alienation.2 This proposi- 
tion is assumed in all the modern decisions ; and, in the last century, 
it was even supposed that the next heir-substitute would have a 
claim of damages against the heir in possession for his breach of the 
prohibitions, or at least a right to require the re-investment of the 
consideration money.? This point underwent very deliberate con- 
sideration in the Skelmorlie case, where it was held to be ruled 
by the judgment of Lord Eldon in the cases of Ascog and Zilli- 
coultry, in reference to entails defective in the prohibitions. It 
would appear, therefore, that the disponee under an unrecorded 
deed of entail may sell the estate and appropriate the price to his own 
use, and that the heirs-substitute have no means of legal redress.® 

958. Since the conditions of an unrecorded entail are obli- 
gatory upon the heirs, they will be effectual to bar provisions to 
younger children, unless where these are granted for onerous causes, 
as in the case of marriage-contracts ;° and also to bar postnuptial 
provisions to wives, which, in so far as they exceed a raticnal and 
suitable provision, are deemed gratuitous.” Where the entail 
authorises the granting of provisions to a definite extent, pro- 
visions granted in excess will be restricted in terms of the power.$ 

959. III. ENTAILS STANDING ON PERSONAL TITLES.—We have 
seen® that an entail may be made by a proprietor possessing on a 
personal title; that such a deed, although containing no feudal 
clauses, has, when recorded, the characteristics of a perfect entail, 
and that a title under it may be completed by conveyance from 


of trust. The case of Brock v. Speirs, 10 
June 1845, 7 D. 858, was of this nature ; 
but as the substitute at whose instance 


1 Stewart v. Nicolson, 2 Dec. 1859, 22 
D. 72 (4th point). 
2 The law in relation to unrecorded 


entails is not altered by the Entail Amend- 
ment Act. 

3 Douglas v. Strathnaver, 25 Feb. 1730, 
1 Pat. 32; and see Willison v. Callender, 
1724, M. 15,369 and 15,371; Hall v. 
Cassie, 1726, M. 15,373 

4 Montgomerie v. Earl of Eglinton, 18 
Aug. 1843, 2 Bell, 149. 

5 But where a settlor conveys his estate 
to trustees upon trust to execute and re- 
cord an entail, and they fail to record it, 
and wilfully allow the heir to contract 
debt on the security of the estate, the 
trustees may be responsible for a breach 


the security was sought to be reduced 
had incurred a general representation of 
the contravener, it was held that he had 
no title to sue. 

6 See Chapter XXXVI. 
Contract Provisions). 

7 Noble v. Dewar, 1758, M. 15,606. 

8 Macgill v. Law, 1798, M. 15,451. 
As to whether an unrecorded entail is 
effectual to exclude terce, see Anderson vy. 
Wishart, 1715, M. 13,570. 

» Karl of Fife v. Duff, 27 March 1863, 
4 Macq. 469, commented on supra 
(Chapter XX VI., Section I.). 


(Marriage- 
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the heir-at-law, or by adjudication directed against him. A more 
usual case of an entail personal is where the entail contains within 
it the clauses necessary for the completion of a title by infeftment, 
but the disponee possesses on the unrecorded disposition. The law 
in relation to entails personal is embraced in the three following 
propositions :— 

960, (1.) Where the institute or heir of entail possessing on 
a personal title is also the apparent heir, or heir of line of the 
entailer, the estate is subject to adjudication for debts contracted by 
such heir or institute before the entail was recorded! Apparency 
being a quasi-public title, creditors are entitled to ascribe the pos- 
session to that title rather than to an entail which has not been 
published in terms of the Statute, and of which they are not neces- 
sarily cognisant. If the person possessing on apparency is institute, 
his debts will transmit against the estate without service and with- 
out his having been for three years in possession. 

961. (2.) To protect the estate from adjudication for the debts 
of a disponee who is apparent heir of the entailer, it is not enough 
that the entail is recorded in the Register of Tailzies. Infeftment 
must be taken upon the entail prior to the institution of an action 
of adjudication. The Statute requires publication of the conditions 
and restraining clauses of the deed both in the Register of Tailzies 
and the Sasine Register; and the entail is not binding on credi- 
tors until both these requisites have been fulfilled. Where the 
registration in the Register of Tailzies precedes the registration for 
infeftment, the latter has a retrospective operation, and secures the 
estate against all debts, whensoever contracted, on which real dili- 
gence has not been used.?, Where, on the contrary, the infeftment 
precedes the registration in the Register of Tailzies, the latter has 
a retrospective effect only upon debts anterior to the date of the 
infeftment, and which are not the subject of real diligence; but 
it has no such effect in relation to purchasers * or creditcrs* con- 


1 Douglas v. Stewart, 1765, M. 15,616; 24 Feb. 1801, M. “ Tailzie,” App. No. 7. 
Russell v. Ross’ Crs., 1792, M. 10,300. In such cases there is no passive repre- 


In the same circumstances, the apparent 
heir may also bring the estate to a judicial 
sale for the entailer’s debts, under the 
Statute ; Mitchell v. Tarbutt, 4 Feb. 1809, 
F.C. 

2 This proposition was established by 
the opinions of the Judges in the case last 
cited, as reported (under the name of 
Prerse v. Russell) in Bell’s Oct. Ca. p. 166. 
By an extension of the princi; le, the in- 
feftment of an heir-substitute (the entail 
being also recorded) secures the estate 
against the debts of the institute and heir- 
apparent of the entailer ; Dickson v. Syme, 


sentation in respect of the debts of the 
apparent heir ; because the Statute post- 
pones his creditors to those of the person 
last infeft, and also to those of the person 
who enters (Stat. 1695, cap. 24). Now, 
the conditions of the entail, when per- 
fected by registration and infeftment, are 
obligations binding on the heir who enters, 
and therefore entitled to precedence under 
the Statute. 

3 Grahame v. Grahame, 10 Dee. 1813, 
8 Sh. 231 ; 6 Oct. 1831, 5 W. & S. 759. 

* Grahame v. Grahame’s Crs., 1795, M. 
15,440 ; Smollet’s Crs. v. Smollet, 14 May 
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tracting after infeftment and before registration. The last- cuar. xxv 
mentioned debts, contracted in the interval between infeftment and ~— 
registration, although wholly unsecured, are in the same position 

as entailer’s debts, and may be made the ground of adjudication at 

any time. 

$62. It is not very easy to give an explanation of the distinc- Distinction be- 
tion that will stand the test of strict criticism; but it may be ;weenapierent 
said to depend on this principle, that an heir infeft on an un- vinfett. 
recorded entail is in law regarded as a fee-simple proprietor, and that 
creditors are entitled to rely on the title shown by the records ; 
while an apparent heir, having no vested interest in the estate, if 
he contracts debt, does so on his personal credit only. The dis- 
tinction was at one time doubted, but it was finally settled by the 
case of Munro v. Drummond, here cited! The position of a creditor 
or singular successor is apparently not affected by his knowledge 
of the entail.? 

963. (3.) Where the heir or institute in the entail is not the Heir of entail 
heir of line, and has no other title of possession than a personal paebinn oes ke 
entail, the restraining clauses are effectual to protect the estate eee 
against his acts and deeds, and are binding upon creditors,’ singular 
successors,* and tenants.° In a question with the disponee in 
possession on a personal title, the prohibitions are binding as con- 
ditions of the grant ; in questions with singular successors they are 
binding, on the general principle that the creditor or assignee can 
only take the personal right tantum ct tale, or as it exists in the 


person of the cedent. 


SECTION IV. 
CONSEQUENCES OF INCURRING AN IkRITANCY. 


964. By the Statute 1685 “the next heir of tailzie may, im- 
mediately on contravention, pursue declarators thereof, and serve 


Irritancy must 
be established 
hy decree in 
the lifetime of 
the contra- 


1807, M. “ Tailzie,” App. No. 12; Munro 
vy. Drummond, 30 Aug. 1831, 5 W. & S. 
859. Where the liability consists of a 
fluctuating balance due on a bank account, 
the account is to be regarded as closed on 
the day that the entail is recorded. If at 
that date there is a balance on the whole 
transactions in favour of the heir of entail, 
the estate will not be liable for subsequent 
advances ; Ross v. Drummond, 3 March 
1841, 3 D. 698. And see Ferrier y. Duke 
of Roxburyhe, 10 Dec. 1813, F.C. 
1 See Bell’s Ilustr. vol, 2, p. 376. 


2 See Williamson v. Sharp, 3 Dec. 
1851, 14 D. 127. 

3 Denham v. Baillie (Westshield case), 
bediunemli83 010 Croot. o& (Paty Lisis 
Carleton’s Ors. v. Gordon, 1753, M. 
10,258 ; Syme v. Dewar, 1803, M. 15,619. 
In the last of these cases the principle 
was applied, although the institute had 
been infeft upon a prior settlement de- 
clared revocable, and actually revoked by 
the personal entail. 

4 Ors. of Carleton v. Gordon, supra. 

5 Chisholm v. M‘Donald, 27 Feb, 1800, 
M. '*Tailzie,” App. No. 6. 


vener, 
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heir to him who died last infeft in the fee and did not contravene, 
without necessity anyway to represent the contravener.” It is 
therefore necessary that the contravention should be established by 
decree before the succession can open to the next substitute. It is 
settled law that a declarator of irritancy cannot be brought after 
the death of the contravener, even where the deed declares that he 
shall forfeit for himself and his descendants;1 though, if the action 
were instituted in his lifetime, it might be transferred against his 
representatives, and prosecuted to a conclusion after his death.” 
This rule applies to all acts done or suffered by the heir of entail, 
in contravention of the statutory prohibitions of the entail, or of any 
other conditions or prohibitions to which the irritant and resolutive 
clauses are applicable. A clause of devolution, applicable to the 


-event of the heir succeeding to an estate or title, takes effect cpso 


Srritancy does 
not affect 
rights previ- 
ously acquired 
under the 
powers of the 
entail. 


facto on the occurrence of the event in question. Such clauses are . 
effectual as conditions of the destination; and as the devolution 
does not take place in consequence of any act of the heir, it is 
not necessary that a declarator should be brought either for the 
purpose of establishing the right of the next substitute or for 
divesting the heir in possession.? 

965. Until the passing of the Entail Amendment Act, it was 
an unsettled question whether the decree declaring the irritancy 
operated retrospectively, so as to invalidate acts done after the 
contravention, but before decree, which are competent to an heir of 
entail in possession, e.g., the granting of provisions under reserved 
powers,* or the creation of securities restricted to his life interest.® 
3y this Act® it is enacted, “That no irritancy committed or that 
may be committed by any heir of entail in possession of an entailed 
estate in Scotland shall operate to set aside, impair, or in any way 
affect, directly or indirectly, in the person of any purchasers or 
bona fide onerous creditors, any conveyances, deeds, or securities 
granted in reference to such estate, or the rents thereof, piior to 
the execution of the summons of declarator on which decree in 


1 Maxwell vy. Maxwell, 15 Dec. 1843, 
6 D. 255; affirmed 13 July 1846, 5 Bell, 
165; Gordon v. King’s Advocate, 1750, 
M. 4728, 5 Br. Sup. 782; Fullerton v. 
Dalrymple (second Bargany case), 20 
June 1825, 1 W. & S. 410, and 1 Sh. 
(App. Ca.) 265, and 1 W. & S. Appx. No. 
2; Gordon v. Gordon, 1749, M. 15,384. 

2 Stewart v. Denholm (Westshiells), 
1726, M. 7275. 

3 Viscountess Hawarden v. Elphinstone’ s 
Tr., 2 Feb. 1866, 4 Macph. 353, not 
affected by the judgment on appeal. 


4 See Lothian v. Willison, 1725, M. 
15,554. 

° Bontine v. Graham, 2 March 1837, 
15 Sh. 711. In a subsequent branch of 
the case it was held that the heir obtain- 
ing declarator of irritancy had a good 
action for the rents accruing in the in- 
terval between the incurring of the irri- 
tancy and the decree,—20 Dec. 1838, 1 
D. 286. 

6 11 and 12 Vict., cap. 36, § 40. 
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respect of such irritancy shall proceed, and not itvalid as being cnar. xxv. 
inconsistent with the provisions of the entail under which such 


estate is held.” 


966. The defender may purge the irritancy by performing acts 
omitted, and revoking deeds granted in contravention of the entail, 


and that at any time before decree is pronounced. 


In the case of 


a contravention by way of alienation or contraction of debt, the 
concurrence of the purchaser or creditor is obviously necessary to 


enable the heir to make restitution. 


It was long doubted whether 


a contravention of an entail, by making up titles in fee-simple, was 
an irritancy which the heir was entitled to purge, but the point 
was at length settled in favour of the contravener.? 

967. It is necessary to distinguish between the remedies of Effects of re- 
reduction and declarator of irritancy. The former is competent at 
any time, even after the death of the heir whose deed or contract 
is sought to be reduced; and the action cannot be stayed by a 


judical offer of restitution. 


Purgation of 
irritancies. 


ductive and 
declaratory 
decrees dis- 
tinguished. 


968. Any heir-substitute, however remote, is entitled to pursue Title to pursue 


a declarator of contravention.t 


As already mentioned, the action 


must be directed against the heir by whom the contravention was 
committed. Action may accordingly be maintained against an 


heir possessing on the title of apparency.® 


If the deed declares 


that the contravener shall forfeit for himself and his descendants, 
it is generally understood that the condition is effectual to the full 
extent unless an offer of purgation is made;° but where descen- 
dants are not mentioned, the effect of forfeiture is merely to propel 
the succession to the next heir under the destination. 


1 See Hamilton Gordon v. Gordon, 
1748, M, 7281 ; Ross v. Munro, 1766, M. 
7289. 

2 Abernethie v. Forbes (Balbithan), 17 
Jan. 1835, 13 Sh. 263; Abernethie v. 
Gordon, 20 June 1837, 15 Sh. 1167. 

3 Stewart v. Nicolson, 2 Dec. 1859, 22 
D. 73; and see Duke of Queensberry’s 
Exrs. v. Duke of Buccleuch, 6 July 1820, 


F.C. ; dicta in Maxwell v. Maxwell, 5 
Bell, 165. 
4 Dundas v. Murray, 1774, M. 15,430 ; 
Simson v. Lord Home, 1697, M. 15,353. 
5 Stewart v. Denholm, 1726, M. 7275. 
6 See on this point Mackay v. Dal- 
rymple, 1798, M. 11,171, and Mr. Sand- 
ford’s observations, Treatise on Entails, 


pp. 445-6. 
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CHAPTER XXVIII 
ESTATE OF AN HEIR OF ENTAIL IN POSSESSION. 


1. RESTRAINTS ON THE POWER OF THE Enraiter’s Desrs AND REAL 
Herr AS PROPRIETOR. BURDENS. 

2. How AN EnvrAIL MAY BE MADE | 4, PayMENT oF DEBTS, WHETHER 
EFFECTIVE IN THE ENTAILER’S OPERATING AS EXTINCTION OR AS 
LIFETIME. ASSIGNATION. 


3. LIABILITY OF THE ESTATE FOR 


SECTION I. 
RESTRAINTS ON THE POWER OF THE HEIR AS PROPRIETOR. 


969. An heir or institute of entail is held to be a fiar, and he 
takes an estate in fee under the tailzied destination, being subject 
to no other restrictions in the exercise of his proprietary rights than 
such as are expressed in the prohibitions of the deed of entail. 
The restrictions prescribed by the Statute of 1685 are of a general 
character, and apply to all deeds falling within the three categories, 
—alienation, contraction of debt, and alteration of the suecession. 
But the principle of interpretation applied to the Statute enabled 
entailers (without exposing the entail to objections affecting its 
validity) to constitute exceptions to the prohibitions; and, to 
the extent to which the estate was excepted from their opera- 
tion, it was held to be unentailed, and subject to the debts and 
deeds of the heir in possession. The Entail Amendment Act 
makes no change in this respect. An entailer may affect, and 
indeed is authorised by the Statute to affect, the estate with other 
prohibitions and conditions than those which are specified in the 
Statute; and such conditions and prohibitions, if fenced with irri- 
tant and resolutive clauses, are effectual according to their tenor. 

970. An heir of entail is accordingly entitled to do every act 
competent to an unlimited fiar which is not prohibited by the en- 
tail. The questions which have arisen with respect to the validity 
of the acts and deeds of proprietors of entailed estates have relation 
chiefly to the interpretation to be given to the statutory prohibi- 
tion against alienation! These may be divided into three classes: 


1 Aconveyance to the heir-presumptive, to be struck at by any of the statutory 
80 as to propel the succession, is held not prohibitions ; Gordon’s Crs, v. Gordon, 
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(1) questions relating to “waste,” such as cutting timber, working 
minerals, and the like; (2) questions relating to alienation by 
granting Jong leases, and (3) questions relating to alienation by 
dispositive acts, as the granting of feus or conveyances in security. 

971. (1.) An heir of entail is not, like a liferenter, obliged to 
a use of the estate salva rei substantia. He may cut down timber 
for sale, or sell the growing timber on the estate to be cut down. 
It has been attempted in various circumstances to restrain the 
exercise of this right, as the cutting of unripe wood, of ornamental 
timber, or wood which it is proper in a due administration of the 
estate to preserve;” “but,” says Professor Bell,? “in all these 
cases the restraint is so discretionary, and so little grounded on any 
settled judicial principle, as to raise great doubts whether it can be 
enforced.” The cases, however, may be held to establish the rule, 
that wood necessary for the shelter and ornament of the mansion- 
house is protected against waste, and that the heirs-substitute may 
interfere by interdict to prevent injury to the mansion-house or its 
accessories. And where the cutting of timber is expressly re- 
strained by the prohibitions of the entail, effect will be given to the 
will of the entailer.2 The right of cutting wood passes with the 
estate; and therefore, if an heir of entail should die pending the 
execution of a contract for cutting timber, his executors are only 
entitled to the value of the trees actually cut down before his 
death.® 

972. An heir of entail is also entitled to work minerals; and it 
is not a relevant objection to the use of the right that they are 
being wrought to exhaustion. Indeed, it is clear that this is merely 
a question of degree, as to which there are no termini habiles for 
assigning a limit to the powers of the proprietor. The leading 
authority is the Bredisholme case,’ where an heir of entail having 
let the whole minerals of the estate ata fixed rent of £700 per 
annum, without the alternative of a royalty, which minerals were 
again sublet to different tenants at rents amounting in the agere- 


1749, M. 15,384, Elch. ‘‘ Tailzie,” 37 ; 3 Bell’s Pr. § 1754. 


Halket Craigie v. Oraigie, 4 Dec. 1817, 
HC; 

1 Familton v. Viscountess Oxenford, 
1757, M. 15,408. See observations on 
this case, 8 M. 643. 

2 Mackenzie v. Mackenzie, 1 March 
1824, 2Sh. 775, N.E. 643; Bontine v. 
Carrick, 16 June 1827, 5 Sh. 811; 17 
Nov. 1827, 6 Sh. 74; Lord Cathcart v. 
Shaw, 1755, M. 15,399, 5 Br. Sup. 816 ; 
19 March 1756, 1 Cr. St. & Pat. 618; 
Gordon vy. Gordon, 24 Jan. 1811, F.C, ; 
Boyd v. Boyd, 1879, 8 Macph. 637. 


4 Bontine v. Graham's Trs., 17 Nov. 
1827, 6 Sh. 74, and other cases in note 2. 

5 Moir v. Graham, 20 June 1826, 4 
Sh. 730, N.E. 737. 

6 Cathcart v. Shaw, 1755, M. 15,399 ; 
19 March 1756, 1 Cr. St. & Pat. 618; 
Stewart v. Stewart's Ears., 1761, M. 
5436 ; Lord Elibank v. Renton, 15 Jan. 
1833, 11 Sh. 238. 

7 Muirhead v. Yowng, 13 June 1855, 17 
D. 875; 13 Feb. 1858, 20 D. 592. 
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gate to £3000, an action was brought by the next heir to have the 
lease set aside as a constructive alienation of the estate, or undue 
exercise of the power of granting leases. The Court allowed the 
pursuer a ‘proof of his averments, but ultimately repelled the reasons 
of reduction, on grounds which implied that the pursuer could 
only succeed by showing unfairness in the contract. A subse- 
quent action of declarator and damages against the tenants, on the 
ground that they were rapidly working the minerals to exhaustion, 
was dismissed as irrelevant. An heir in possession was held 
entitled to communicate the coal levels to an adjoining colliery 
under certain restrictions, notwithstanding a prohibition in the deed 
of entail, because this was a measure proved to be beneficial to the 
estate, and the prohibition, being in no way auxiliary to any of the 
cardinal prohibitions of the entail, could not be enforced as a right 
by a substitute heir. 

973. On considerations of equity and of convenience, the man- 
sion-house of an entailed estate and its pertinents constitute an 
exception to the rule that the heir in possession has the full powers 
of a proprietor in fee in relation to the administration of the estate. 
Therefore, first, the heir in possession is not entitled to let the man- 
sion-house, garden, or pleasure-grounds on lease, except for a term 
limited to the duration of his own life;* secondly, he cannot cut 
down timber adjoining the mansion-house, and necessary for its 
shelter or ornament; and thirdly, he cannot pull down the man- 
sion-house and sell the materials.2 But it would seem that he 
may allow the mansion-house to go to ruin for want of repair ;° 
and that he is even entitled to pull it down, “ provided he bona 
jide immediately builds a new house and offices equally as good, 
and that either on the same site, or on any other equally suitable 
on the estate.”7 In England, it is held that if a proprietor of a 
settled estate wrongously cuts ornamental timber, he may be com- 
pelled to invest the money for the succeeding heirs, and he is not 


1 The Court were of opinion thit the 
law was fixed by Lord Eldon’s dictum in 
the 7inwald case, that ‘‘ there must be 
some unfairness, some fraud, or some 
gross culpable negligence, operating as 
mischievously as fraud would operate,” to 
justify the interference of the Court ; 
Marquis of Queensberry v. Montgomery, 
26 May 1820, 6 Pat. 551, see p. 581 ; see 
also Lord Eldon’s speeches in the other 
actions arising out of the Queensberry 
leases, and particularly Duke of Buce- 
cleuch v. Montgomery, 12 July 1819, 6 
Pat. 520. 


2 20 D. 592. 

3 Clerk v. Clerk, 1872, 10 M. 647, 654. 

4 Lord Catheart vy. Shaw, 1775, M. 
15,399, 15,403 ; 19 March 1756, 1 Cr. St. 
& Pat. 618; Leslie v. Orme, 1799, M. 
15,530, Hailes, 832; 25 Feb. 1780, 2 Pat. 
533 ; see also Turner v. Turner, 6 Dec. 
1811, F.C. 

> Gordon vy. Gordon, 24 Jan. 1811, 
WC: 

§ Sandford on Entails, p. 281. 

7 Moir v. Graham, 20 June 1826, 4Sh. 
730, N.E. 737. 
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entitled to the interest of it during his life! But if a proprietor cnar. xxvm. 
of a settled estate insure the manor-place, and it is accidentally 
destroyed or injured by fire, he is not bound to expend the insur- 

ance money in erecting a new mansion, for he was not under any 

obligation to insure the subject against accidental destruction for 

the benefit of his heirs.? 

974. (2.) The statutory prohibition against alienation is suffi- General prohi- 
cient to protect the interests of the heirs of entail against the gicostiorae 
virtual alienation of the estate, or fraudulent diminution of its plies to long 
value, by the granting of long leases. The word “alienate” isa a 
comprehensive legal expression for every description of grants of 
heritable estate, and is properly applicable to leasehold grants 
in excess of the powers of administration competent to an heir in 
possession ;? and it is settled by a series of decisions that a pro- 
hibition to “ dispone” is also applicable to the constitution of long 
leases. This branch of the law of entail was the subject of very 
elaborate discussion in the Queensberry lease cases, celebrated Queensberry 
both for the magnitude of the interests involved and for the 
ingenuity displayed in the various devices which were resorted to 
for evading the obligations to lease at a fair rental and for a 
limited term of endurance. Respecting these and other decisions, 
which bulk largely in the reports of the early part of the present 
century, it may be affirmed generally that they constitute an 
effectual barrier against any attempt on the part of an heir of 
entail to diminish the interest of his suecessors by unfair adminis- 
tration of the estate. Their authority is universally accepted ; no 
questions of a similar nature are likely to arise in practice, and it 
is therefore unnecessary to review the history of this doctrine of 
the law of entail, or to state the circumstances of the cases in 
which it was established.® 

975. The results are stated by Professor Bell nearly as in the Summary of 
following propositions, which embrace all the material points :°— 3; Fag beter 
1. Long leases are forbidden by the clauses prohibiting dispositions Geers er 
and alienations; under which description (after many doubts and entail. 
conflicting decisions) all leases seem to be included which exceed 
the ordinary term of a fair agricultural lease; or which are not 


1 Lushington vy. Boldero, 21 L.J. Ch. 4 Hamilton v. Maedowall, 3 March 


49. 

2 Seymour vy. Vernon, 21 L.J. Ch, 
433. 

3 The Queensberry lease cases, re- 


ported in F.C. under dates 25 May 1813, 
15 and 17 Nov. 1815, 7 March 1816, 5 
Feb. 1818, 2 Feb. 1821, 11 Dec. 1821, 
and 12 June 1822; on appeal in 6 Pat. 
465-548, and 6 Pat. 551. 


1815, F.C. ; Bliott vy. Pott, 14 March 
‘{821,1 Sh. (App. Ca.), 16; Stirling v. 
Dunn, 22 June 1829, 3 W. & S. 462. 

5 Tor a more detailed exposition of the 
subject, see Sandford on Entails, chapter 
6, sections 3 and 4. 

6 Bell’s Pr. § 1752. 
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leases for the purpose of improvements.t -2. Leases granted in 
contravention of a prohibition against alienation are not good to any 
extent, nor will they be sustained even when, at the time of the 
challenge, the unexpired period does not exceed the term permitted 
by the entail.2 3. Leases, whether of long or of short duration, are 
held to fall under the prohibition against alienation if granted in 
consideration of a grassum, or if a sum is taken by the lessor 
in addition to the stipulated yearly rent.? 4. A collusive or 
fraudulent lease, at a low rent, granted in circumstances to gain 
an advantage over the next heir, is reducible* 5. An heir of 
entail may take a renunciation from a tenant and grant a new 
lease;® but a new lease while the old is current will not be 
effectual to bind the succeeding heir of entail.® 

976. It may be added that the duration of leases of entailed 
lands is now virtually regulated by the Act 6 and 7 Gul. Iv., and 
the subsequent Entail Amendment Acts.’ By the first-mentioned 
Act, the heir of entail in possession is empowered to grant leases, 
not exceeding twenty-one years’ duration, without grassum or any 
valuable consideration except the rent; but not to include the 
home farm or mansion-house in any lease beyond the granter’s 
life’ By 16 and 17 Vict., cap. 94,° heirs are authorised, subject 
to the approval of the Court of Session, to grant feus and long 
leases to an extent not exceeding in all one-eighth part in value 
for the time of the entailed estate, at a minimum feu-duty or tack- 
duty to be fixed by the Court, and on condition that no grassum 
or other valuable consideration shall be taken. 

977. The provisions of the Act 6 and 7 Gul. Iv. have been 
held to authorise the granting of mineral leases for the period 
of twenty-one years;!° but it has been doubted whether a lease 


1 Leslie v. Orme, 1779, M. 15,530, 
Hailes, 832 ; affirmed 25 Feb. 1780, 2 
Pat. 533; Malcolm v. Brown, 1807, M. 
“ Tailzie,” App. No. 17 ; affirmed 2 Dow, 


285; Turner v. Turner, 1807, M. 
‘*Tailzie,” App. No. 16; affirmed 1 
Dow, 423; Queensberry lease cases, 


supra ; Mordaunt v. Innes, 9 March 
1819, F.C. ; affirmed 5 July 1822, 1 Sh. 
(App. Ca.) 169. 

2 Innes v. Mordaunt, 5 July 1822, 1 
Sh. (App. Ca.) 169; Malcolm v. Bardner,* 
19 June 1823, 2 Sh. 410, N.E. 366. 

3 Queensberry lease cases, supra, and 
Earl of Wemyss v. Duke of Queensberry’ s 
fers. (on remit from H.L.), 11 Dee. 1821, 
1 Sh. 202, N.E. 190, overruling Elliot v. 
Currie, 1798, M. 15,450. 

4 Lord Elibank vy. Hamilton, 16 Nov. 


1827, 6 Sh. 69; Justice v. Ross, 21 Nov. 
1829, 8 Sh. 108. 

> Marquis of Queensberry v. Duke of 
Queensberry’s Exrs., 15 Nov. 1815, F.C., 
26 May 1820, 6 Pat. 551. 

8 Leslie v. Orme, 1779, M. 15,530 ; 25 
Feb. 1780, 2 Pat. 533; Kerr v. Redhead, 
5 Feb. 1794, 3 Pat. 309, reversing Bell, 
202. 

7 11 and 12 Vict., cap. 36, § 4; and 
16 and 17 Vict., cap. 94, § 6. 

8 6 and 7 Gul. Iv., cap. 42, $1; ex- 
tended by 1 and 2 Vict., cap. 70, to un- 
recorded entails. See also 10 Geo. m1., 
cap. 51, §$ 1-7, as restricted by 11 and 
12 Vict., cap. 86, $12. 

2eSi6: 

10 Muirhead vy. Young, 13 June 1855, 
ef ID); ena, 


ESTATE OF AN HEIR OF ENTAIL IN POSSESSION. 


of shootings for that time would not be bad, in respect of the 
term being in excess of the customary duration of such leases, 
With regard to the question of the sufficiency of the consideration, 
it is held that the heir is entitled to fix the rent according to the 
value of the lands at the time of granting the lease; and so, if the 
rent is proved to be inadequate with reference to the period of the 
inception of the lease, the transaction is not binding on succeeding 
heirs.” 

978. (3.) The granting of feu-rights is evidently an act in 
breach of a prohibition against alienation, even where the subjects 
are given off at a fair feu-duty, and where such a mode of adminis- 
tration is proved to be beneficial to the estate. A general power 
of granting feus, when granted to heirs of entail by the entailer, is 
confined in construction to feus which may be granted in the fair 
administration of an estate, for the purpose of increasing its 
revenues, and consistently with the retention of the substantial 
rights of a proprietor of a landed estate. A power of feuing can- 
not be used to such an extent as to reduce the estate to a right of 
superiority. This is the point which was decided in the case of 
the Roxburghe feus. The entail of the Roxburghe estates con- 
tained a prohibition against alienation, disposition, contracting 
debt, or doing anything in hurt of the tailzie and succession, in 
whole or in part; but a power was given to the heirs of entail “ to 
grant feus, tacks, and rentals of such parts and portions of the 
said estates as they should think fitting, provided the same were 
made without hurt and diminution of the lands and others, as the 
same should happen to pay at the time the heir-granter should 
succeed thereto.” In the assumed exercise of this power, the heir 
of entail in possession granted to the same individual sixteen feus 
of parts and portions of the estate, embracing in the aggregate the 
entire entailed estate. At the same time the grantee entered into 
a contract that the estates granted to him in feu-farm should be 
entailed in favour of a new series of heirs designated by the 
granter, and that the granter should retain the liferent use of the 
estates. The grantee having executed an entail in terms of his 
obligation, a reduction of the transaction was instituted by the 
next heir-substitute under the subsisting entail. The Court re- 
duced the deeds, stating as their reasons for the judgment, in 
answer to a remit from the House of Lords on appeal, that the 
erants in question could not be held to be real feus or dispositions 
inter vivos, but were settlements of succession, made in order to 
accomplish an alteration of the order of succession prescribed by 


1 Larl of Fife’s Trs. vy. Wilson, 14 Dee. 2 Gray vy. Skinner, 10 June 1854, 16 
1859, 22 D, 191. D. 923. 
VOL. I. 2M 
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cuar. xxv. the entail, contrary to the prohibitions contained therein. This 
judgment was affirmed by the House of Lords for the same reasons." 
Prohibition 979. This principle of construction is also illustrated by the 
fa decision in the Carleton case, where, the entail being defective in 
cae 3; the clauses applicable to the contraction of debt, an attempt was 
eation for fie- made to alter the order of succession by the device of granting a 
‘itious debt. F411 for the value of the estate (£150,000) to a confident person, 
who adjudged the estate, and reconveyed it to the heir on a fee- 
simple title. Ina reduction of a new entail executed by this heir, 
the deed was set aside, on the ground that the proceedings for the 
attachment of the estate were fictitious and illusory; that in order 
that advantage might be taken of a defect in the prohibitory clause 
of an entail, the act prohibited must be truly and actually done ; 
and that a breach of a valid prohibition could not be committed 
under colour of doing something that was not effectually pro- 
hibited.? 
General power 980. A general power, embracing a// acts falling within one of 
Seeaeinee of the three statutory prohibitions, would obviously nullify the entail, 
popvestment: for such a power is equivalent to a revocation of the prohibitions. 
pero But a general power of sale qualified by the condition of reinvest- 
eee ment of the price in the purchase of other lands in Scotland of 
equal value has been held good; and such a power may, it seems, 
be exercised on complying with the condition on which it is given, 
though that condition is not specially fenced with irritant and 
resolutive clauses.2 A general power to exchange the entailed 
lands for lands in Scotland of equal value is, on the same autho- 
rity, not inconsistent with the subsistence of an entail. 
Consolidation 981. Where an heir of entail acquires by singular title the 
laa right of property or dominium utile of lands, the superiority of 
Superiority 28 which is comprised in the entail, and afterwards consolidates the 
of le right of property with the superiority, he does not thereby entail 
the property. He is entitled to reconstitute the feu-right, and 
may be compelled to do so by an action at the instance of a pur- 
chaser to whom he has sold it. And the estates may, in the same 
way, be separated by any of the succeeding heirs of entail to whom 


they may descend under the destination in the superiority titles.® 


1 Ker v. Innes Ker, 12 Jan. 1808, M. with the unanimous opinion of the whole 
““Tailzie,’” App. No. 18; remitted 6 Court. It was observed that under such 
July 1812, 5 Pat. 609 ; judgment affirmed powers the estate could not be sold or 
18 Dec. 1813, 5 Pat. 768. excambed per aversionem. 

2 Cathcart v. Cathcart, 10 July 1831, 4 Heron v. Duke of Queensberry, 27 
5 W. & S. 315. See also M‘Kenzie v. April 1733, 1 Pat. 98. 

Stewart, 1751, M. 7448. ° Galbraith v. Graham, 14 Jan. 1814, 

° Baird v. Baird (Newbyth),10 Feb. F.C. And see Duke of Roxburghe v. 
1844, 6 D. 613, decided in conformity Wauchope, 9 March 1825, 1 W. & S. 41. 
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982. To the constitution of an entail which shall be effectual Gratuitous 

to bar gratuitous alienations or alterations of the succession by the rie ee 
entailer, nothing more is requisite than that the disposition should hg Datla 
be conceived in favour of the entailer as institute; that the fetters registration of 
should be applied to the grant in his favour, and that the entail ep 
should be completed by infeftment and registration in the Register 
of Tailzies.1| The dictum of Erskine in the following passage (if 
understood to refer to gratuitous acts of contravention) is a correct 
statement of the doctrine, and the reason on which it depends: 
“Though an entail, executed by one who had laid himself under 
no previous obligation, may be altered at the pleasure of the 
maker, even where it contains prohibitory clauses restraining the 
heirs of entail from altering the succession, yet, if he has directed 
the prohibitions not only against the subsequent heirs but himself, 
he is as effectually restrained as they, even though he should have 
got no valuable consideration for fettering himself, because it is im- 
plied in the nature of property that the proprietor can dispose of 
it at pleasure ; and if he can gift it absolutely to another, he may, a. 
Jortiort, restrict himself in the manner of using it. It is upon this 
principle that all donations by a proprietor are effectual, which, 
though they be at first voluntary, may be so constituted by the 
donor as not to be subject to revocation.” ? 

983. Further, as explained in the sequel of the passage quoted Grlnnets 

from Erskine, a mere obligation to execute an entail, where it is barred by oner- 
granted for an adequate valuable consideration, imports, in a ques- 0vs obiisation 
tion with the grantee, a restraint upon the maker in relation to entail. 
the right of selling or disposing of the estate, although such 
restriction should not be expressed, for the same reason for which 
one who sells an estate for a fair price is bound in warrandice that 
the right shall be effectual to the grantee. “ Hence,” he continues, 
“if two persons should enter into mutual obligations to execute 
entails in favour of each other, neither of them is revocable with- 
out the consent of both parties; and if either party should sell his 
entailed lands, in consequence of the right of fee which he still 
retained in them, with a fraudulent view to disappoint the succes- 
sion, an action lies against him for damages.”* In relation to the 
1 Douglas v. Duke of Hamilton, 1762, 2 Ersk. 3, 8, 24. 
M. 4358, 4875; Binny v. Binny, 1688, 3 Ersk. 3, 8, 24, and cases there cited. 
M. 4305. 
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cuap. xxv, question of obligation, it is obviously of no consequence whether 
infeftment has or has not been taken upon the conveyance in the 
contract;! and it was so held in an early decision.2 And even 
where a settlement is not founded on any expressed or antecedent 
obligation, yet if the entailer has only a liferent, and if possession 
be ceded, as by allowing the disponee to take infeftment, or by 
recording the entail in the Register of Tailzies (which is equivalent 
to delivery), the deed is past recall as far as the entailer is con- 
cerned. But the mere infeftment of the entailer himself as insti- 
tute under the disposition does not exclude his right to revoke by 
deed in liege poustie,? and still less can the mere execution of a 
personal entail have this result. 

Estate secured 984, Two cases have been distinguished in which an entailer, 

against future while retaining the substantial right to his estate, may so settle it 


debts (1) where 2 Sees . 
entailerhas as to protect it from liability to attachment for debts which he 


oe eee oe may subsequently contract. Fst, where the entailer is divested 

is onerous, of the fee-simple in his lifetime, as he may be by infeftment upon 
a conveyance to himself in liferent and to an institute and heirs of 
entail in fee: Secondly, where the entailer, though not divested of 
the fee, is infeft as institute under a recorded deed of entail which 
he is barred by onerous obligation from revoking. The reason of 
the first case is too obvious to require explanation ;° and it is only 

Liferent. necessary on this point to notice the distinction taken in the Bar- 
holm case between personal entails and entails completed by regis- 
tration and infeftment. The former are revocable by the joint act 
inter vivos of the liferenter and the institute,° and are therefore 
lable to be defeated by voluntary alienation ; the latter are in all 
respects protected by the Statute. 

Doctrine of 985. The second of the two points referred to in the preceding 

tails. ~~ paragraph is the one decided in the Shewchan case, the leading 
authority in reference to the effect of onerosity in deeds of entail. 
It must be premised that the Statute of 1685 does not confer upon 
proprietors the power of entailing their estates to the prejudice of 
their own creditors, either in relation to past or future obligations. 
Accordingly, in the case of Jickson v. Cunninghame, an entailer in- 
feft upon a settlement in favour of himself and certain heirs-substi- 
tute, and protected by prohibitions, irritant and resolutive clauses, 
in terms of the Statute, was found to have the power of disposing 
of the lands to a purchaser. The report bears: “The Lords con- 


1 Schaw v. Houston, 1715, M. 15,572, 4 See on this point M‘Jntosh v. M‘In- 


affirmed 10 March 1718, Roberts, 203. tosh, 28 Jan. 1812, F.C. 

2 Dickson v. Ounninghame, infra. 5 Scott v. Scott, 1713, M. 15,569. 

3 Lord Lindores v. Stewart, 1714, M. ® Gordon yv. Dewar (Barholm case), 
1130: 1771, M. 15,579 ; Moray v. Ross, cited 


in Sandford on Entails, p. 225, 
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sidered the entail to be altogether ineffectual in a question with the car. xxv 


creditors of the entailer. The Statute 1685, authorising settlements 
of that sort, related, it was observed, to the case of heirs alone, 
whose interest might, according to the forms therein prescribed, be 
limited or modified by the deed of the ancestor from whose oft 
they derived the estate. But the case of the proprietor himself was 
left to the consideration of the common law.”! In consequence 
of the ultimate decision in the Sheuchan case, an attempt was made 
many years afterwards to reduce the sales effected under the 
authority of the last-mentioned judgment; but it was held, on 
appeal, that the original action had been rightly decided 


986. The case of Sheuchan is distinguished from the preceding Entail exe- 


case by the element of onerosity. This element, which in fact de- 
termined the case in favour of the heirs of entail, appears not to 


cuted in } 
suance of 
marriage- 
contract 


UL= 


have been adverted to in the original decision of the Court of obligation. 


Session ; and it was not finally established by the House of Lords 
until after the elapse of thirty years from the date of the original 
decree, and after the case had been remitted to the Court of Session 
for reconsideration. In this case the settlement was in the form 
of a mutual entail and postnuptial contract of marriage, whereby 
Mr. Agnew (whose only daughter was married to the other entailer, 
Mr. Vans) conveyed his estate of Sheuchan to Mr. and Mrs. Vans, 
and the survivor of them, and the heirs of their marriage, with cer- 
tain other substitutions, for which causes Mr. Vans made a similar 
disposition of his estate of Barnbarroch. The entail was executed 
in 1757, and was immediately recorded, but infeftment was not 
taken upon it until the year 1775. Upon the death of Mr. Vans, 
the entailer, in 1781, an action was brought by his creditors, con- 
cluding for reduction of the entail, or at least that all the debts of 
the entailer were effectual against the estate of Barnbarroch. It 
was found in the Court of Session that the estate was “affectable ” 
by the debts due by the entailer at the time of his death.? The 
judgment of the House of Lords (moved by Lord Eldon) was as 
follows :—“ That so much of the interlocutor of the 3d March 1784, 
as found generally that the estate of Barnbarroch was affectable by 
the debts of John Vans at the time of his death, be and the same 
is hereby reversed ; and the Lords find that such estate was affect- 
able only by the debts of the said John Vans which were due at the 
time of the date of the deed of tailzie of the 29th of December 
1757, and which remained due at the time of his death, and such 


1 Dickson vy. Cunninghame, 1786, M. 3 Stewart v. Vans Agnew (Sheuchan), 
15,534. 1784, M. 15,4385, 

2 Dickson v. Cunninghame, 1 Oct. 1831, 
5 W. &S. 657. 
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other debts of the said John Vans (if any) as had become real 
charges upon the said estate, before the infeftment of the 20th of 
May 1775 ; and refer the cause,” &c." 

987, The grounds of the decision were substantially these: 
first, the entail was onerous—a price was virtually paid for the right 
conferred upon the heirs of entail in consequence of which they were 
creditors of the entailer ; secondly, the infeftment of the entailer 
upon a deed which disclosed an onerous cause of granting, and set 
forth the destination in such a way as to make the right of the 
heirs-substitute a burden on the estate, was equivalent to the in- 
feftment of the heirs-substitute themselves, and gave them prece- 
dence over other creditors whose debts were not made real before 
the date of the infeftment upon the deed of entail; and, thirdly, 
that the Statute of 1685 did not so limit the conditions on which 
an entail could be constituted, as to prevent an entailer from effec- 
tually directing the prohibitions against himself, such restriction 
being for an onerous cause, and being made public by entering the 
infeftment on the entail, and by the registration of the entail in the 
statutory record. 

988. The results of the foregoing examination of the authori- 
ties may be stated in the following propositions:—1l. Where the 
deed of entail divests the granter of the fee, and leaves him only a 
liferent of the estate, then, as long as the entail remains personal, 
it can only be binding 7m obligatione, and may be discharged with 
the consent of the institute ; but after registration and infeftment 2 
it is a complete entail, incapable of being defeated by the debts or 
deeds either of the granter or the institute. 2. Where the granter 
is not divested, but the entail is onerous, and the restraining 
clauses are directed against the entailer as institute, the entail, 
while it remains personal, is effectual to bar gratuitous alienation ; 
after registration in the Register of Tailzies it is effectual in respect 
of its onerosity against the personal creditors of the institute, 
whose claims are subsequent in date to the registration of the 
deed ; after registration and infeftment it is effectual against all 
creditors whatsoever, except those whose claims’ “ had become real 
charges upon the estate before the infeftment.”* 3. Where the 
granter is not divested and the entail is not onerous, the settle- 
ment may be made binding ixter haredes by compliance with the 
requisites of the Statute; but the estate continues to be liable for 
the debts and obligations of the entailer to the time of his death4 


1 Agnew v. Stewart, 81 July 1822, 1 3 Interlocutor in the Sheuchan case, 
Sh. (App. Ca.) 320, 831. See also Agnew cited supra, § 986. 


v. Earl of Stair, 1 Sh. (App. Ca.) 333. 4 Earl of Lauderdale v. His Ieirs of 
? Govdon vy. Dewar (Barholm), 1771, Entail, 1730, M. 15,556 3 Dickson v. 
M. 15,579. Cunninghame, 1786, M. 15,534; 1 Oct. 


1831, 5 W. &S. 657. 
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989. The case has already been considered of the liability Limits of the 


which attaches to a settled estate for debts, whether contracted 


subject. 
bility under 


Lias 


by the entailer, the institute, or the heirs of entail, by reason of Powers 


the entail being defective in the prohibitory or restraining clauses 
applicable to the contraction of debt.! Again, an entailer may 
reserve power to himself and the heirs of entail to alienate certain 
parts of the estate, to burden the estate with debt to a certain 
amount, or to alter the succession within certain limits. With 
reference to all such reservations the rule is clear, that to the 
extent to which the estate may be alienated or burdened it is un- 
entailed, and may be attached by creditors. This principle does 
not apply to the reservation of a power of altering the succession 
by nominating additional heirs, for this is a power which cannot 
be exercised so as to give an interest to creditors? 

990. An heir of entail, moreover, may be liable for the debts 
of the entailer, if he represents him as heir, under the passive 
titles; or he may be liable to make good the entailer’s debts, either 
out of the entailed estate or otherwise, in virtue of an obligation 
to that effect introduced as a condition into the deed constituting 
the entail. In the case of the entailer’s debts being charged upon 
the estate by the deed of entail, or by a relative settlement, the chief 
difficulty consists in determining whether the intention was to 
make the entailed estate or the heirs succeeding to it primarily 
liable for the debts, or merely to give collateral security to the 
entailer’s creditors, and so to obviate the necessity of bringing the 
estate to a judicial sale. On this question the decisions are of 
little value as precedents, for the intention in every case must be 
collected from the testamentary or other writings creating the 
liability. The leading cases are discussed in a subsequent chapter,* 
and a general reference to them may suffice for the purposes of the 
present inquiry.? 

3 See Chapters LXIX. and LXX.,, 


on Passive Representation, and the 
Liability of Heirs and Executors, 


1 Chapter XXVI., Section III. (In- 
perfect Entails). 
2 As to powers of alienation by way of 


feus and long leases, see Section I., 
supra, ‘The subject of powers of burden- 
ing the estate with provisions is treated 
in Chapter LX., Section Il. ; and 
that of the nomination of heirs in 


Chapter XXIV. 


4 Chapter LXX. 

5 See Campbell v. Campbell, 1747, M. 
5218; Hope v. Earl of Hopetoun, 1799, 
M. ‘‘ Presumption,” App. No, 3; AMon- 
crieff v. Skene, 29 June 1825, 1 W. &S. 
672; Elliot v. Earl of Minto, 4 Feb. 1823, 


Liability under 
principle of re- 
presentation, 

or under direc- 
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991. The heir of entail is, of course, entitled to the benefit of 
discussion ; and unless the entailer’s debts are made real or are 
declared to be burdens primarily affecting the entailed estate, the 
executry, as well as the unentailed heritage, must be first ex- 
hausted.? 

992. Where a bond of provision is granted under a power con- 
ferred by the deed of entail, it is like an entailer’s debt, and the 
entailed estate is liable to be attached for the principal and interest ; 
so that an heir of entail, taking up the estate, incurs a lability 
commensurate with the value of the estate. And where a pro- 
vision constituted by the entailer is declared to be a debt binding 
upon his heirs of entail, the heirs-substitute of entail are in- 
dividually bound by their acceptance of the grant, although it may 
not be competent to proceed directly against the estate.2 Where 
to such an obligation there is added a clause entitling the heirs of 
tailzie to relief out of the general estate, and where the heir-general 
also succeeds to the entailed estate, he is bound to pay the pro- 
visions out of the general estate; and the obligation does not 
transmit against subsequent heirs of entail.* 

993. For the liquidation of entailer’s debts, or of those pro- 
visions which are charged on the estate under the powers of the 
settlement, resort may be had to any of the modes of distribution 
which are competent in relation to unentailed property. Creditors 
may attach the estate by adjudication, or by a process of ranking 
and sale.2 In the application, however, of the Statute 1695, cap. 
24, a distinction has been taken ; the heir of entail may bring the 
estate to a judicial sale while the deed of entail is personal; but if 
infeftment has been taken by any of the preceding heirs, the estate 
is held to be protected by the Statute, lest, under the colour of a 
sale for debts, the heir might succeed in disentailing the estate. 
If the deed of entail expressly empowers the heir in possession to 
sell for payment of such debts as are due from the estate, the Comt 
of Session will, upon reduction of the deed of entail, grant per- 


2Sh. 180, N.E. 161; 29 June 1825, 1 
W. & S. 678; Jardine v. Lockhart, 14 
June 1833, 11 Sh. 720. 

1 Russell vy. Russcll, 1745, M. 5211, and 
cases cited Chapter LXIX., Section V. 

2 Howden v. Porterfiedd, 17 June 1834, 
12 Sh. 734. An annuity granted hy the 
entailer to his widow is held to be an 
entailer’s debt, though it is not payable 
in his lifetime ; Stewart v. Denham, 8 


° Ker y. Cochrane, 9 Feb. 1836, 14 
Sh. 458. 

4 Baugh v. Murray, 14 Jan, 1834, 12 
Sh. 279. And see Macalister v. Mac- 
alister, 16 Dec. 1865, 4 Macph. 245; 
Farquharson v. Farquharson’s Tr., 16 
June 1866, 4 Macph. 831, 

> Younger children claiming as credi- 
tors under marriage-contract provisions 
have, of course, the same rights as ordi- 


April 1742, 1 Or. St. & Pat. 316 ; Dal- 
rymple, 17 July 1846, 8 D. 1217. 


nary creditors; Dundas vy. Dundas, 16 
May 1839, 1 D. 731. 


° Mitchell v. Tarbutt, 4 Feb. 1809, F.C. 
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mission to sell in terms of itt Where a power is held to be Given CHAP, XXVIII. 
by implication, it may be necessary to have the title cleared by a 
declarator.? 

994, The debts of heirs of entail, it will be observed, may be Heir’s life in- 
secured upon the estate to the extent of affecting the rents during cirinte gle 
the lifetime of the debtor ; and to the same effect the estate may his debs, and 
be attached by real diligence for the debts of an heir in possession. personally 
The like procedure is competent for the purpose of operating pay- ea 
ment of provisions which, under the powers of the deed of entail, 
are made burdens on the right of the succeeding heir without being 
permitted to become a permanent charge upon the estate. 

995. As to the proper form for constituting a security over an Constitution of 
entailed estate restricted to the life interest of the heir, the con- <yurs a 
veyancer will do well to follow the style sanctioned by the cases of restricted to 
Nairne v. Gray? and Bontine v. Graham,’ where the security was itareds oa 
given in the form of an heritable bond, with an assignation to rents 
and warrant for infeftment, subject to a declaration that the 
annuity should not affect the lands or rents thereof for any longer 
period than the granter’s lifetime, or be the ground of adjudication 
or other diligence whereby the estate might be evicted. 

996. Debts of the entailer, and debts made real under the 
authority of the deed of entail, may of course be made to affect the coke al 
rents as well as the fee of the estate, and to the extent of the rents between 
arrears of interest such debts form a preferable claim upon the tors and credi- 
rents in a question with creditors of the heir in possession. With os fe 
regard to the order of preference in relation to the principal, the 
case stands thus: In an early case > creditors were ranked on the 
rents of the estate in the following order,—1s/, creditors of the 
entailer and of the institute ; 2d/y, a creditor in an annuity granted 
under a power by a former heir; 3dly, creditors of the heir in 
possession who had attached the rents by diligence. The 
creditors in the third class, finding that there was no reversion 
available to them, applied to the Court to have the creditors of the 
entailer ordained to assign their security over the fee; but the 


Rules of pre- 


1 Scott v. Scott's Heirs, 1751, M. 15,394. 

2 Graham v. Wiyht, 21 Dec. 1850, 13 
D. 420; and see Allan v. Glasgow's Trs., 
28 Jan. 1842, 4 D, 494, and the previous 
decision of the House of Lords, 1 Sept. 
1835, 25. & M‘L, 333. 

3 Nairne v. Gray, 15 Feb. 1810, F.C. 

4 Bontine v. Graham, 2 March 1837, 
15 Sh. 712; and see Scottish Union In- 
surance Company v. Graham, 19 Feb. 
1839, 1 D. 532. In the case of Graham 
y. Hunter, 14 Nov. 1828, 7 Sh. 18, it 


was held that a conveyance of the heir’s 
liferent right and interest was inept, in 
respect that an heir of entail is not a life- 
renter, but a limited fiar. The observa- 
tions of Mr. Sandford, in support of the 
view taken in that case appear to be well 
founded (Tr. on Entails, pp. 424-427). 

5 Ranking of Earl of Buchaws Crs. 
cited in Harl of Buchan v. His Father's 
Crs., 1757, M. 15,406; Sandford on 
Entails, p, 419. 
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application was refused. However, in the subsequent case of 
Hawkins, it was ruled that a creditor whose debt is a good charge 
upon the fee of the estate, and who does not offer to assign his 
security over the fee, is not entitled to a preference over the rents, 
except for arrears of interest. Mr. Sandford observes that, since the 
payment of an entailer’s debt out of the rents of the estate operates 
us an assignation of the debt in favour of the heir in possession, the 
creditors of that heir would be entitled to attach his claim, and by 
means of it to operate payment by adjudication or sale. 


SECTION IV. 


PAYMENT OF DEBTS, WHETHER OPERATING AS EXTINCTION OR 
AS ASSIGNATION. 


997. In relation to the payment of debts by heirs of entail, the 
most important question is, whether in any case the payment operates 
as an extinction of the debt, or whether it vests the jus crediti in 
the heir by whom the payment is made? The general rule is, that 
the distinction in the characters under which the heir paying an 
entailer’s debt sustains the relations of debtor and creditor, is suffi- 
cient to prevent the extinction of the debt confusione*® But in 
order that there may be place for this distinction, it is necessary 
either (1) that the heir of entail should not be liable for the 
debt in any general character,—eg., as executor or heir-at-law ; or 
(2) that if he is liable in either of these characters, he should be 
entitled to relief from the heirs of entail, as he will be where the 
debts are declared to be primarily chargeable on the entailed estate. 
Where entailer’s debts are paid by an heir of entail who is also 
lable without relief under one of the general passive titles, they are 
absolutely extinguished (at least to the extent of the value of the 
general succession), and are incapable of being kept up against the 
entailed estate.* 

998. Subject to the exception noticed in the preceding para- 
graph, it may be affirmed generally that an heir of entail who pays 
debts or provisions charged upon the estate out of his own funds is 
entitled to keep them up asa claim against the entailed estate, and 
that he will be held to have done so in the absence of expressions 


} Hawkins vy. Graham’s Trs., 28 May So Pirskncwasne 
1800, M. “Competition” App. No. 1; and 4 Sir W. Forbes and Co. v. Lord Dun- 
see Graham vy. Graham’s Trs., 21 Dec. can, 1802, M. “ Tailzie,” App. No. 10, and 
1850, 18 D. 420. Boyd vy. Boyd, there cited. 

? Sandford on Entails, p. 420, note. 
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of intention to the contrary If an assignation? ora discharge 
and assignation is taken by the heir, then the intention to keep 
up the debts is clear, And where a creditor, at the request of the 
heir paying the debt, assigned the claim against the estate to his 
younger children, the debt was held to be good against the succeed- 
ing heirs after the elapse of sixty years, interest having been paid 
upon it for a sufficient time to exclude the plea of prescription.t 
And if a creditor in a debt affecting the entailed estate should suc- 
ceed to the estate, the debt is not thereby extinguished confusione ; 
on the contrary, his heir whatsoever will become the creditor in 
the obligation, and will have action upon it against the heir of 
provision.2 A similar right exists on the part of a creditor who 
takes the entailed estate as institute or disponee of his debtor. 
Interest on an entailer’s debt, paid by an heir, becomes a debt due 
to the representatives, in like manner as the principal.’ 

999. On the other hand, if an heir of entail paying a debt due 
by the estate, in place of taking an assignation to it, accepts a 
simple discharge, it is considered that he intends to relieve the 
entailed estate of the debt, and it is accordingly extinguished. 
Where a transaction of this nature is vitiated by fraud, or breach of 
statutory requirements, it may be opened up, and the rights of all 
parties are then restored to their former position.? Though the 
heir in possession is bound to keep down the interest on entailer’s 
debts, and is primarily lable to that extent, yet if he fail to pay, the 
interest, equally with the principal, is a debt affecting the estate.° 


1 Cadddl v. Caddell’s Trs., 11 July 
1845, 7 D. 1014; Crauford v. Hotchkis, 
11 March 1809, F.C. 

2 Lawrie vy. Donald, 7 Dec. 1830, 9 Sh. 
147 ; and see Murray, 1748, 5 Br. Sup. 
764; Welsh v. Barstow, 11 Feb. 1837, 15 
Sh. 537. 

3 Ker v. Turnbull, 1758, M. 15,551. 

4 Dundas v. Dundas, 12 June 1827, 5 
Sh. 791, N.E. 731, bis. 

5 Cunninghame v. Lady Cardross, 1680, 
M. 3038; Cuming v. Irvine, 1726, M. 
M. 3042; Gordon v. Maitland, 1757, M. 
15,411. 

6 Viscount Strathallan v. Drummond, 
29 May 1828, 6 Sh. 881. 

7 Campbell v. Campbell, 29 Noy. 1815, 
F.C. 

8 Wauchope v Duke of Roxlurghe, 14 
Dec. 1815, F.C. ; affirmed 9 March 1825, 
1 W. &S. 41. In this case the debt was 


secured on the entailed estate by means of 
a wadset, and the case may be compared 
with a former decision in which the heir, 
having taken a conveyance to the wadset, 
was held to have assumed the position of 
the creditor in the obligation, —Zarl of 
Peterboro v. Fraser’s Crs., 1736, M. 3086. 

® Cleghorn v. Eliott, 12 Novy. 1840, 3 
D. 1; affirmed 27 Aug. 1839, M‘L. & 
Rob. 1033. 

0 Campbell v. Campbell, 29 Nov. 1815, 
F.C. ; Erskine v. Earl of Mar, 7 July 
1829, 7 Sh. 844; Sands v. Brisbane, 7 
July 1835, 13 Sh. 1040; Duchess of 
Richmond vy. Duke of Richmond, 2 Dee. 
1837, 16 Sh. 172. To this rule there is 
a statutory exception in relation to the 
interest due on bonds and dispositions 
in security under §$ 17, 18, and 21 of the 
Entail Amendment Act. 
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CHAPTER XXIX. 
CLAUSES OF DEVOLUTION AND OF RETURN. 


1. Vauipiry, CoNsTRUCTION, AND | 2. CLAUSES oF RETURN, CONDITIONS 
Errect oF DEVOLVING CLAUSES. OF THEIR VALIDITY. 


SECTION I. 


VALIDITY, CONSTRUCTION, AND EFFECT oF DEVOLVING CLAUSES. 


1000. Such clauses have reference most usually to the contin- 
gency of an heir of provision succeeding to a specified title or estate, 
or to any title or estate by which he is disabled from taking and 
using the name and arms of the entailer. For obvious reasons, a 
devolving clause is only efticacious when it enters into the destina- 
tion of a strict entail1 A clause, annexed to a simple destination 
of an heritable subject to a plurality of persons, giving over the 
estate to survivors in case of the death of any of the institutes 
without issue, was held effectual as a condition of the grant on the 
principle of devolution.2 The decisions in relation to clauses of 
devolution present the Jaw of the subject in a somewhat frag- 
mentary shape, and with a large admixture of specialties depending 
on the terms of the condition ; but the following points are clearly 
established. 

1001. A clause of devolution is different in principle from a 
resolutive clause, or what is commonly termed an irritancy. The 
devolution is held to be a condition of the original grant, and it 
operates ipso facto upon the occurrence of the contingency. The 
right of the heir takes effect immediately, and he is not required 
to constitute it by declarator.? In the event of the heir whose 
right is resolved refusing, or being unable to convey, the devolu- 
tion may be enforced by action of adjudication in implement of the 
entail, the decree in which will give right to the rents from the 
period when the estate of the preceding heir was resolved. The 


1 On the question whether such a which was held to be a case of proper 
clause is binding inter heredes as atrust, substitution, and not one of a qualified 
see Ficeming v. Howden, 16 July 1868, 6 grant. 

M. (H.L.) 113, reversing 5 M. 658. 3 Viscountess Hawarden v. Elphin- 
2 Lawson v. Imrie, 10 June 1841,3 D. _ stone’s Tr., 2 Feb. 1866, 4 Macph. 353. 
1001,—the case being distinguished from ‘ Ibid. As to the effect of the right in 
Stewart v. Kirkpatrick, 1735, M. 4324, competition with singular successors, see 
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condition, which is the basis of the devolution, is, like other re- 
solutive conditions, interpreted strictly. Therefore, where the 
devolution was contingent upon the event of the heir “ succeeding” 
to a certain estate, an heir who took the estate in question under 
a Parliamentary contract was held not to have succeeded to it in 
the sense of the condition of the deed of entail. 

1002. A clause of devolution in the ordinary style is effectual 
to exclude an heir who is already in possession of the title or 
estate creating the contingency, at the time when the succession 
opens to him under the entail.2 Thus, a clause devolving the 
estate in the event of any of the heirs in a certain branch of the 
destination succeeding to a peerage, was construed to apply to 
the case of a peer succeeding to the entailed estate, and decree 
of declarator was pronounced at the instance of the next heir, 
finding that he was entitled to be served heir of tailzie and pro- 
vision to the last heir, on the ground that his elder brother, being 
a peer, stood excluded by the terms of the entail.2 In a previous 
case,—where an entail provided that when the estate came to the 
family of F., the entailed estate and the estate of F. should be 
held by separate heirs, and in that event the entailed estate should 
devolve on the next heir,—the decree establishing the right of the 
next heir ordained the defender to make up titles and convey to 
the next heir. This decree was affirmed in the House of Lords, 
and adjudication followed upon it. 

1003. Where the devolution is contingent upon succession to a 
particular estate, the heir is entitled to elect which estate he will 
take. This is settled by the judgment in Stirling v. Stirling,> by 
which it was found, “ That the defender is not entitled to hold 
both of the estates of M. and C.; that the clause of devolution in 
the entail of M. applies to the defender, as having succeeded to the 
estate of C.; but that he is, notwithstanding, entitled to make his 
election of, and to hold either of the said estates, upon condition 


Stewart v. Nicolson (Carnock), 2 Dec. 
1859, 22 D. 72. 

1 Hastings v. Marquis of Hastings, 7 
D. 1; 9 March 1847, 6 Bell, 30. 

2 Gilmour v. Lockhart, M. 15,404 ; 12 
Feb. 1756, 1 Pat. 610; Pleming’s case, 
infra. 

3 Fleming v. Lord Elphinstone, 1804, 
M. 15,559. 

4 Henderson v. Henderson (Earl\shall), 
M. 4215; 11 May 1791, 3 Pat. 686, It 
is stated that in this case the heir, who 
made up his title by adjudication, con- 
ceiving that he thereby took the estate 
in the character of a disponce, attempted 


to break the entail, on the ground that 
the restraining clauses were only applied 
to heirs ; but in this contention he was 
unsuccessful,—3 Pat. 690, note. It would 
therefore appear that a clause of devolu- 
tion is not to be regarded as a conditional 
institution, but as a conditional substi- 
tution of heirs of provision, A some- 
what similar plea to this was unsuccess- 
fully maintained in the case of Munro v. 
Munro (Fowlis), 4 Sh. 467, N.E. 472; 
25 July 1828, 3 W. &S. 344. 

5 Stirling v. Stirling (Milton), 16 Jan, 
1834, 12 Sh, 296, see p. 300. 
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CLAUSES OF DEVOLUTION AND OF RETURN. 


of his renouncing all right of succession to the other in favour of 
the pursuer as the next substitute heir of entail.” 

1004. The devolution of the estate must take place in favour of 
the person or heir pointed out by the terms of the entail, although 
the person to whom the two successions open may have younger 
sons nearer the line of succession, whose possession would carry out 
the intention of the testator of having the two estates separately 
possessed.t Devolution is subject to the ordinary law of heritable 
succession according to which the birth of a nearer heir suffices to 
divest an heir who stood next in order in the succession when he 
took up the estate. The right to divest depends on the destination 
of the devolved estate.2 It would further appear that an heir of 
entail cannot, by electing to renounce an estate in favour of 
collateral heirs, deprive his descendants of the succession, in the 
case of their being entitled to come in under the same or a sub- 
sequent branch of the destination,’ and to take the estate con- 
sistently with the terms of the entail. 

1005. A clause of devolution obliging the heir succeeding to the 
other estate, and the heirs-male of his body, to denude in favour of 
the next heir, has not the effect of excluding all the male descen- 
dants of the body of the person so succeeding, but only those in the 
direct line of male descent. Under such a clause, therefore, the 
estate will devolve to a second son or grandson of the person ex- 
cluded from the succession.2 And where it was provided that the 
right of any heir of entail succeeding to certain estates or titles 
should cease at the next term after he should have succeeded, “ or 
in his option, next after he shall have a second lawful son attained 
to the age of fourteen years, during which space I herewith dis- 
pense with the said heir of entail his using my surname and coat 
armorial,” the heir in possession, in succeeding to the estate and 
title, was found entitled to keep the entailed estate during his life, 
if he had not a second son born to him, orif he should have one, 
then until the son had attained the age of fourteen. The two 


1 Lawrie v. Macghie (Redcastle), 17 
March 17638, 2 Pat. 309. 

2 Logan Home v. Logan, 1880, 7 R. 
1137. 

3 Marquis of Bute v. Wortley (Rose- 
haugh), 4 March 1808, 4 Pat. 450. 

4 Fullarton v. Hamilton (Bargany), 20 
June 1825, 1 W. & 8. 410. The case in 
its prior stages is reported in M. 11,171, 4 
Pat. 175, 1 Sk. (App. Ca.) 265, and 2 Sh. 
265, N.E. 235 ; also in an Appendix to 1 
W.&S. In this celebrated case Lord 
Eldon’s characteristic tendency to doubt 
attained its maximum development. The 


case was three times remitted to the 
Court of Session ; and the judgment of the 
majority of the Court was finally affirmed 
in a speech in which it is difficult to dis- 
cover anything but the confusion and 
hesitation of a mind swaying from one 
extreme to the other, and vainly seeking 
an intermediate resting-place. 

> Leslie v. Leslie (Balquhain), 29 April 
1742, 1 Cr. St. & P. 324. 

6 Hay v. The Marquis of Tweeddale 
(Linplum), M, 15,425, 6 April 1773, 2 
Pat. 322. 
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cases noted below raise only questions of the meaning of the clause crarrer xxrx. 
of devolution in the particular entail, but may possibly havea 
bearing on the decision of future cases. 

1006. With reference to the powers of an heir of entail whose Until devoly- 
estate is liable to be resolved by his succession to another estate or eee 
title, the case of Bourtrechill is a leading authority.2 In this het ne 
case it was held that an heir of entail who, in the case of his suc- powers of a 
ceeding to a certain peerage, is allowed to keep the estate until the ye ota 
birth of a second son to whom it is to devolve, has, until such son 
is born, all the rights of an heir-substitute ; and that, if not effec- 
tually prohibited, he may sell the estate——the case being distin- 
guished from that of Mackinnon, where the birth of a nearer heir 
than the heir in possession was held to resolve the right of the 
latter ab initio. Also, where an heir in possession was presumptive 
heir to a peerage, his succession to which would cause the devolu- 
tion of the estate from him and his “ heir-apparent,” it was held 
that the heir-apparent was entitled to give the statutory consent 
to a deed of disentail.4 It is not a fair exercise of a power given 
to an heir of entail of burdening the estate with provisions for his 
family, to grant provisions contingent on the event of the granter 
losing his right by succession to a different estate.® 

1007. Where an entail is defective in any of the statutory Devolution 
solemnities, so that the estate is exposed to the diligence of eredi- “tt the estate 


has opened to 

tors, it was supposed that the rights of creditors would not be creditors under 
» aS : Entail Amend- 

affected by a subsequent devolution of the estate. But the judg- ment Act. 

ment to this effect was reversed, on the ground that the clause of 

devolution put an obligation on the heir in possession to denude 

when the event occurred, and that the trustee on his estate could 


take no higher right than such as was vested in the bankrupt.® 


SUOCAMIOIN, IUL 
CLAUSES OF RETURN. 


1008. The construction of clauses of return is not of much Import and 
‘ effect of such 


practical importance, nor is there much to be explained regarding clauses. 


1 Nicolson v. Arbuthnott, 1878, 5 R. 5 Karl of Cassillis v. Hamilton, Elch. 
872; Campbell vy. Campbell, 1868, 6  ‘‘ Provisions to Heirs,” No. 6; 21 March 
Macph. 1035. 1745, 1 Pat. 381. 


2 Lord Montgomerie v. Earl of Eglinton, 6 Fleeming v. Howden, 16 July 1868, 6 
7D. 425, and 9 D. 1167; 8 July 1847,6 Macph, (H.L.) 113 ; reversing 5 Macph. 
Bell, 136. 658. In such a case, it seems the heir 

3 Mackinnon v. Mackinnon, 1756, M. on whom the entail devolves has the same 
6566. Compare Stewart vy. Nicolson, 2 rights as any substitute succeeding to the 
Dec, 1859, 22 D. 72. estate by a death; Munro v. Butler- 

4 Forbes vy, Burness, 1888, 15 R. 797. Johnston, 18638, 7 Macph. 250. 
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cuarrer xxix. them. The effect of a clause of return, in a destination of lands or in 


Cases dis- 
tinguished. 


a bond of provision, is different in different circumstances. 


Some- 
times it is held to be nothing better than a simple destination, 
defeasible by gratuitous deeds of alienation. Sometimes it is held 
to bar gratuitous alienations or conveyances, so that a clause of 
return may have ahigher effect than a substitution unprotected by 
irritant and resolutive clauses. 

1009. The best exposition of the subject is that given in the 
case of Mackinnon Campbell’ by Lord Medwyn, who lays down the 
following propositions :—1. If the conveyance or grant be onerous, 
fulfilling a legal obligation, a clause of return is considered gra- 
tuitous, without any just consideration, and may be defeated 
eratuitously.2 2. If the grant be gratuitous, without any ante- 
cedent obligation, a clause of return is held to be a condition of 
the grant, so that the grant must be taken and held secundum 
formam doni, and cannot be defeated by any gratuitous act of the 
donee. 3. If the clause of return be not in favour of the granter 
himself, but to a third party, it is held to be gratuitous in his per- 
son, without any due consideration given by him for it, and it is 
therefore defeasible by the grantee or substitute. 4. If the clause 
of return, even in a gratuitous grant, does not immediately follow 
the grant to the grantee and his heirs, but there are other substi- 
tutes prior to the clause of return, it may be defeated gratuitously 
by the grantee or his heirs, as the substitutes have no sufficient jus 
creditt to prevent the alienation, and, of course, the granter and his 
heirs have no right, as their interest has been by his own act still 
further postponed. The decisions are unfavourable to the extension 
to pecuniary provisions of the special rules applicable to clauses 
of return. The use of the word “ return” is not regarded as mate- 
rial, and in the two latest cases on such clauses the direction to 
return a sum of money was in the one case held to be a defeasible 
substitution, and in the other to be equivalent to a declaration 
that the sum should fall into residue in the event of the beneficiary 
not exercising a power of disposal of the fund.t 


l Mackay v. Mackinnon Campbell's Trs., 
13 Jan. 1835, 13 Sh. 246. 

2 Lowrie v. Borthwick, 1683, M. 43839 ; 
Lewis v. Laurie, 1736, 5 Br. Sup. 161; 
Sinclair v. Sinclair, 1738, M. 4344; 
Duke of Hamilton v. Douglas, infra. 

3 Per Lord Medwyn, 13 Sh. 250, citing 
Paton v. Nairne, 1728, M. 4324, and 
Edgar v. Johnstone, 1736, M. 4325. On 
the subject of clauses of return, see also 
Duke of Douglas v. Lockhart, 1717, M. 
4343 5; M. of Clydesdale v. Earl of Dun- 
donald, M. 1262 (Branch 1); 2 April 


1726, Roberts. 564 ; College of Edinburgh 
v. Mortimer, 1685, M. 4342; Duke of 
Hamilton and Earl of Selkirk v. Douglas, 
M. 4358-10,962 ; 27 March 1779, 2 Pat. 
449 ; Duff v. Gordon, 1807, M. ‘‘ Mem- 
ber of Parliament,” App. No. 13; John- 
stone v. Irving, 22 June 1824, 3 Sh. 163, 
N.E. 110; Dirleton and Stewart, p. 
367; Kames’ Eluc., art. 12, “Clause of 
Return.” 

4 Buchanan's Trs. vy. Dalzie’s Trs., 
1868, 6 M. 537; Barr’s Trs. v. Barr’s 
T7rs,, (S91, 18 R. 541), 
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SECTION LI. 


ENTRY OF HEIRs, IN WHAT CASES REQUISITE, AND TO 
WHAT ANCESTOR. 


1010. By the operation of the Conveyancing Act, 1874,! rights Title to expede 
of succession to land vest without service, and the subject of the hele of pre: 
entry of heirs is now rather a part of the law of conveyancing than Vion. 
of succession. A brief reference to certain questions of principle 
may therefore suffice for the purposes of this work. It may here 
be noticed that the Act of Parliament makes no change in the law 
as to the title of a claimant to service, nor in the procedure intro- 
duced by the Service of Heirs Act, 1847. Titles to heritable bonds 
may be completed by service, as heretofore, although to certain 
effects such bonds are now moveable succession.2 The fact that 
the same question of pedigree is depending before the House of 
Lords, or the Committee of Privileges, is not a sufficient reason for 
the Sheriff declining to exercise his jurisdiction or staying pro- 
ceedings.? Nor can a service as heir of entail and provision be 
stayed on a representation that the special subject is carried by a 
general disposition, if the efficacy of the general disposition depends 
on the question whether there is a good entail. In all such ques- 
tions it was the policy of the law to permit, if possible, the im- 
mediate service of the heir, in order that his right might be vested, 
leaving the question of right to be determined by competing 
declarators, reduction of the service, or other competent process 
of law. 


1011. The proper object of a service as heir of provision is to Service not re- 
: : beth tes uisite in case 
take up an estate or right of succession from the hereditas of af a\yerson 


taking as dis- 


1 See Chapter V. (Vesting of the Heri- 3 Maitland vy. Maitland, 1885, 12 R. ponee. 
table Succession). 899, 
2 Hare Petr., 1889, 17 R. 105. 4 Mackenzie v. Catton, 1870, 8 R. 457. 


Woe, 12 2N 
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deceased person who possessed under a title regulating his succes- 
sion. This excludes three cases, namely,—(1) where the inheri- 
tance is that of a person who possessed on a title in favour of him- 
self and his heirs, in which case the title falls to be made up by 
service as heir-at-law ; and (2) where the successor is the disponee 
of the proprietor last in possession, in which case the fee vests by 
the words of the testamentary instrument in the disponee, no 
service being necessary to connect him with the ancestor. (3) 
Service was not considered necessary in order to take up a right 
accruing by survivorship, because on the death of one of the joint 
owners the fee expands.1. Where a title to heritable estate is to 
be completed in any other character than that of heir-at-law, it is 
necessary to determine whether the successor is a disponee or an 
heir of provision; and, if an heir of provision, then to what 
ancestor, it being essential that the service should be expede to 
the person in whom the estate was last vested in fee. 

1012. Where the maker of the settlement is himself the in- 
stitute, no question can arise. Thus, if a testator dispone to him- 
self, whom failing to A., whom failing to B., &., whether the 
succession opens to A. at the death of the maker, or whether it 
opens immediately to B. in consequence of the predecease of A., in 
either case the successor must serve heir of provision to the maker 
of the deed.2 The case is precisely the same where the settlor, 
instead of disponing to himself, obtains a charter from the superior 
with a destination to himself as institute, whom failing, to other 
persons or heirs. In such a case a title made up by the infeftment 
of the first heir-substitute, without previous service to the maker 
of the settlement or disponee of the charter, would be inept. The 
rule is not altered by the obligation to infeft being expressed in 
favour of the nominatim substitutes, and not in favour of the 
granter,—the dispositive being the ruling clause.? In a disposition 
to the granter himself and persons named, the word “and” means 
whom failing, and the title of the nominatim substitutes must be 
completed by service.* 

1013. The difficulty arises where a testator dispones to a person 
who predeceases him, or to heirs who fail, whether by predecease or 


by non-existence, whom failing, to other heirs or persons. In such 


1 Bisset v. Walker, M. “Deathbed,”  v. M‘Zcod, 1731, M. 14,366 ; Livingstone 
App. No. 2. v. Lord Napier, M. 15,409; 11 March 
2 Hamilton v. Hamilton, 1714, M. 1765, 2 Pat. 108. 


14,360. The reversal of this case after 
an ex parte hearing, noticed in Roberts. 
493, proceeded entirely on specialties, and 
is of no authority ; per Lord Cowan, 5 
Macph. 1111, infra. See a'so M‘Culloch 


® Young's, Prs. v. 
1867, 5 Macph. 1101. 

4 Gordon v. M‘Culloch, 1791, 
Oct. Ca. 180; Young’s Trs. v. 
supra. 


Young, 19 July 


Bell’s 
Young 
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a case the settlement comes into operation at the testator’s death 
in favour of the “eldest” surviving member of the destination, 
and the conveyance necessarily lapses as regards those antecedent 
branches of the destination which have failed in the testator’s life- 
time. The person entitled to the succession is clearly in the posi- 
tion of a conditional institute succeeding under the disposition to 
himself, and not as heir to any previously named disponee; and his 
title will therefore be completed by sasine on the disposition. Why 
any difficulty should have been felt in admitting the proposition 
that a substitution implies a conditional institution of the same 
person, in the event of his being the first taker, it is not easy to 
understand.t The point is now settled by authority, and reference 
is made to a preceding chapter, where the cases are noticed.2 

1014. A difficulty, distinct from the one involved in the ques- 
tion of conditional institution, but occasionally combined with it, 
sometimes arises in the case of destinations to parents in liferent, 
and their children in fee,—the question being, who is the ancestor 
to whom service ought to be expede ? Where a proper liferent is 
constituted by a conveyance to one person in liferent, and to 
another nominatim in fee, the liferent is only a burden, the fiar’s 
interest vests, and it may be taken up by his successor by service 
in the proper character. If the deed is of a testamentary 
character, the predecease of the institute opens the succession to 
the next member of the destination in the character of conditional 
institute. But where the destination is to a person in lferent, 
and to his children nasciturt or unnamed in fee, the intention is 
held to be to give the fee to the parent as institute and to the 
children as substitutes; and the children’s title is made up by 
service as heirs of provision, precisely as if the fee were given to 
the parent in express words. The distinction is illustrated by the 
case of Lindsay v. Dott,> where the destination was to A. in liferent, 
and to B. also in liferent, and to the heirs procreated or to be pro- 
created of the body of B. In this case, the liferent given to A. 
was held to be a proper liferent, while the right of B. Mominally a 
liferent right) was held to be a constructive fee in his person, and 
the next heir was obliged to serve heir of provision to him, 


fee vests in the nominatim institute for 
behoof of himself and the other members 
of the destination, See Macyowan v. 
Robb, 29 March 1864, 2 Maeph. 943 ; 
Martin’s Trs. v. Milliken, 24 Dee, 1864, 
3 Macph. 326. 


1 Chapter XXIV., Section IV. (Con- 
struction of Destinations). 

2 Yor an illustration of the application 
cf this principle to conjunct rights, see 
Main v. Lamb, 1880, 7 R. 688. 

3 Chapter, XXIV., Section IV. (Heri- 


table Destinations). 
4 And where a nominatim fiar is insti- 
tuted along with children nasciturt, the 


5 Lindsay vy. Dott, 1807, M. ‘‘Fiar,” 
App. No. 1; Dennistoun v. Crichton, 5 
Feb, 1824, 2 Sh. 678, N.E. 570. 
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1015. Where the destination is to a father in liferent for his 
liferent use allenarly, and to his children in fee, the nominal life- 
renter, in addition to his proper life interest, takes a fiduciary fee ; 
the condition of the trust being, that he shail hold the fee for the 
heirs of the marriage, if there are any, and if there be none, then 
for behoof of himself absolutely, or of the party from whom the 
estate is derived. In such a ease it is held that the heir or children 
may make up titles by special service as heir of provision to the 
parent ;! and it would seem that the estate may also be taken up 
by declaratory adjudication.2 And the destination being as stated, 
if the father has taken infeftment in favour of himself in liferent 
only, without noticing the right of fee, the eldest son will make up 
his title by a general service, the precept, quoad the fee, being held 
to be still unexecuted. 

1016. In questions of beneficiary interest or of rights under 
entails fiduciary fees are ignored. Thus, where the destination of 
an entail was conceived in favour of a lady in liferent only, and her 
second son (unnamed and unborn) in fee, the second son was held 
to be the institute, and so not bound by the fetters of the entail, 
which were directed against heirs only.? 

1017. Again, where a fee has become divided in that peculiar 
way which results from the execution of a trust for payment of 
debts and retrocession, a title obtained by an heir from or through 
the trustee is valueless, because the trust is a mere burden on the 
truster’s title. In such a case the heir ought to serve to his 
ancestor ignoring the trust.‘ 


SECTION II. 


OF THE RULE THAT THE ENTRY MUST BE IN THE PROPER 
CHARACTER. 


1018. In all cases where the destination of an estate is in 
favour of a selected class of heirs, service as heir of provision is 


1 Dundas yv. Dundas, 23 Jan. 1823, 2 
Sh. 145, N.E..133 ; Barstow v. Stewart, 
18 Feb. 1858, 20 D. 612. And see 
Gilmour v. Gilmour, 14 Jan. 1864, 2 
Macph. 412. 

2 Adjudication seems to be the most 
appropriate method where the fee is given 
to all the children ; service when it is con- 
fined to one individual, or to daughters in 
the character of heirs-portioners. In the 
case—which does not often happen—of a 
subject being left to an individual by name 
conjunctly with a family of unborn or un- 


named children, the nominatim disponee 
takes a fiduciary fee for himself and his 
co-disponees, the interest of the latter 
vesting at birth ; Martin’s Trs. v. Milli- 
ken, 24 Dec. 1864, 3 Macph. 326. In 
such a case, the title of the children 
would be made up by a conveyance from 
the nominatim disponee, and in default, 
by adjudication. 

3 Logan v. Logan, 15 Sh. 291; 1 Aug. 
1839, M‘L. & Rob. 790. 

4 Gilmour vy. Gilmour, 1873, 11 M, 
853. 
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necessary to vest the right of the heirs-substitute, which service, 
as we have seen, is to be to the person last vest and seized in the 
fee, whether under a feudal or under a personal title. And the 
rule is not varied by the circumstance that the heir of provision 
happens also to be the heir-at-law of the person last seized ; for if 
the succession is regulated by deed, the service must have relation 
to that deed, and must identify the person entered as the heir 
pointed out by the destination. Thus, where the destination is to 
A. and the heirs of his body, for two generations at the least the 
tailzied succession runs in the channel of the legal order of suc- 
cession. But in the service A.’s eldest son will be described as 
nearest and lawful heir of provision to A., under the deed regulating 
the succession. 

1019. Thus, in one of the branches of the Lishies/viels case, 
the question was, Whether a service by a son in the character of 
heir-male to his father was a good title to estate which was destined 
to the heirs-male of the father’s second marriage? In point of fact, 
he was a son of the second marriage, but this did not appear ex 
Jacie of the proceedings; the service was held inept, and a deed of 
alteration of the succession by a descendant whose title depended 
on this service was held bad, as flowing a non habente protestatem. 
Again, in Cathcart v. Harl of Cassillis,? the service of Earl David 
in 1776, tanquam legitimus eb propinquior heres masculus et lince 
(without the word provisionis) was held not to give a vested in- 
terest in the estate of Culzean, which was destined to the said Earl 
nominatim by the disposition of 1748 mentioned in the report. In 
an early case, where the heir’s character, established by his service, 
necessarily implied that he possessed the character required in the 
deed of provision, the service was sustained as equiyalent to a 
service in the proper character. This was the service of a son as 
nearest and lawful heir to his father, which was held to be sufticient 
to vest the succession under a destination to the father and the 
heirs-male of his body.’ 

1020. But the general rule undoubtedly is, as laid down by 
Lord Eldon in the case of Cathcart,* that the service ought to be 
in the true legal character, and not merely in a character which 
by implication infers the existence of that character.’ And there- 


1 Edgar v. Maxwell, 1738, M. 14,015. Hume, 723. Conversely, a service of 

2 Cathcart vy. Earl of Cassillis, 1802, the heir-at-law in the character of heir 
M. 14,447, and on appeal 24 Nov. 1807, of provision was found to be sufficient ; 
2 Ross’ L. Ca. 525; 1 W. & S. 239; see the destination being to the heirs and 
also Duke of Queensberry’s Trs. v. Earl assignees of the person last seized ; Bell 
of Wemyss, 21 Jan, 1819, Hume, 727. v. Carruthers, 1749, M. 14,016. 

3 Haldane vy. Haldane, 1766, M. 4 2 Ross’ L. Ca. 545. 
14,448 ; but see Colvin v. Alison, 1796, 5 Prof. Montgomerie Be'l suggests, on 
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fore, even where there are two deeds, with special destinations 
applicable to different estates, and in these deeds the destinations 
are actually the same, a service as heir of provision under the one 
deed does not operate or imply service under the other deed, or 
vest the right conferred by it! This rule is identified with the 
maintenance of the doctrine of passive representation. When a 
person enters as heir of provision under a particular deed, he 
becomes liable for all that is imposed on him by that deed. But 
there may be other deeds, with the same destination, containing 
obligations to which he does not choose to subject himself, and the 
law does not concede to the heir the right of serving under an 
indefinite designation which may be made applicable to one or 
more of the estates destined to him in his option. 

1021. To this rule there is, however, an exception in the case 
of destinations to heirs-male general. The character of heir-male 
has from ancient times been to a certain extent recognised by the 
common law, particularly in relation to the descent of honours, 
and it is held to constitute a line of inheritance which may be the 
subject of a service independently of the provisions of any particular 
deed. Where, accordingly, a person is served heir-male general, 
the service is held to connect him with all estates destined to him 
under that character, whether to the effect of vesting the right of 
succession or of subjecting him to the habilities attaching to the 
heirs-substitute of the tailzied estates.? 

1022. The rule that the character in which the heir enters must 
appear ex facie of the title, has not been so strictly applied to 
precepts of clare consiat. The precept necessarily identifies the 
estate, and very generally the settlement or deed of investiture on 
which the title is expede. It has been considered sufficient that 
the precept is granted to the right heir, though he is not described 
as he ought to be in a service? especially when the precept is pre- 
ceded by a clause of confirmation narrating the destination.* 


the authority of an opinion of Lord 
Rutherfurd, that the case of Haldane is 
overruled by that of Cathcart (Lectures 
on Conveyancing, p. 1014). The question 
is, whether the case is overruled, or 
whether it constitutes an equitable ex- 
ception to the rule; and, if so, to define 
the limits of the exception. If the case 
is of any authority, it must go to this— 
that where three estates are destined, 
one to heirs-general of the body, another 
to heirs-male of the body, and a third 
simply to heirs-male, the service of a son 
to his father as heir-at-law implies a 
service as heir of provision in these threo 
distinct characters, on the ground that an 


eldest son is necessarily heir of the body 
and heir-male. It is impossible to rely 
upon a case which leads to results so 
inconsistent with the principles of con- 
veyancing. 

1 Lord Elibank v. Campbell, 21 Nov, 
1833, 12 Sh. 74. 

2 Per Lord President Campbell in 
Cathcart v. Cassillis, 2 Ross’ L. Ca. 535 ; 
Anderson v. Anderson, 22 June 1882, 10 
Sh. 696. 

3 Durham’s Trs. v. Graham, 1798, M. 
15,118; Crichton’s Crs. v. Wood, 1798, 
M. 15,115, 

4 Oyilvy v. Ogilvy, 5 June 1817, Hume, 
724, 
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1023. A disposition to A. and his heirs whatsoever, or heirs cwarrer xxx. 
and assignees, is not a destination; and the heir of A. ought not to Under a desti- 
serve heir of provision, but heir-at-law. As in one of the branches Mtion to A. 


and his heirs, 
of Catheart v. Cassillis where the investiture being by Crown 4-’s heirs-gene- 


charter (dated 1774) in favour of Thomas comes de Cassilis, et Eee: 
heredibus suis et assignatis quibuscunque, service was expede by his “!°™ 
brother, fanquam legitimus et propinquior heres masculus et linee, 

and the title was held to be unexceptionable. The circumstance 

that other heirs are named after heirs whatsoever appears to be of 

no consequence, heirs whatsoever being inexhaustible and excluding 
remoter substitutes. This consideration shows how erroneous is 

the decision in Woodmass v. Hislop’s Trustees® holding a service to A. 
inept, under a destination “to A., his heirs and assignees,” because 

it did not bear to be a service as heir of provision. Had the desti- 
nation been to A., whom failing, to the heirs of B., B.’s heir-at-law 
must have served heir of provision to A.; but where an heir-at- 

law serves as such to his own ancestor, he is not an heir of provi- 

sion, and ought not to be served in that character. 

1024. The considerations which led to the recognition of the Service must 
rule that the retour or decree of service of an heir of provision ae eee 
must specify the character in which he is served, also require that vision under 
the same instrument should specify the deed of provision from character is 
which the right is derived. In two early cases, servives of heirs of “™** 
provision were sustained although the retours did not specify the 
deeds containing the destinations ;* and one of the reports bears, 
that on examination of the Chancery record a great number of 
retours were found which were defective in this particular. The 
decisions can only be referred to communis error, and the correct 
practice was restored by the Service of Heirs Act,’ which requires 
that in the petition for service the deed or deeds of provision shall 


be distinctly specified. 


SECTION IIL. 


Or tue Ricut or A CONTINGENT OR SUBSEQUENTLY BORN HEIR- 
SUBSTITUTE TO DIVEST AN ENTERED HEIR. 


1025. It has been seen that, in the case of a succession accruing Distinction be- 
, AnD : -_. ag tween testate 
by operation of law, the nearest heir in existence at the opening of 214 intestate 


1 Cathcart v. Cassillis, M. 14,447 ; 2 3 Forbes vy. Maitland, 1758, M. 14,431 ; 


Ross’ L. Ca. 525, 1 W. &S. 289. Hay v. Hay (Linplum), 1758, M. 14,369. 
2 Woodmass v. Hislop’s Trs., 28 Jan. 4M. 14,373. 
1825, 3 Sh. 476, N.E. 331. 5 Now incorporated with the Convey- 


ancing Act, 1874. 
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the succession has the capacity of acquiring. an indefeasible title ; 
and that, if he completes his entry before a nearer heir is born or 
conceived, he will not be under any obligation to denude in favour 
of a nearer heir subsequently procreated.1. The contrary suppost- 
tion involves the recognition of the principle of conditional vesting, 
a principle unknown to the common law, and therefore incapable of 
modifying the course of an intestate succession. But the condi- 
tions of the question are different where the succession takes place 
under a deed of destination. The entailer may vest the estate con- 
ditionally in his heirs of provision, subject to devolution in certain 
contingencies ; and the contingency of the birth of a nearer heir 
may be a cause of devolution,—the question always being whether 
it is so in the intention of the entailer. The authorities establish 
the doctrine that the general intention to prefer a nearer to a more 
remote heir is sufficient to imply an obligation to denuce on the 
happening of the event of the birth of a nearer heir, where there is 
nothing in the entail to show that the heirs of provision were in 
every event to take an indefeasible interest. The case of Mount- 
stewart? is not a very satisfactory authority for the proposition, as 
it appears from the report that the nearer heir (who was ultimately 
found entitled) was im utero at the time of the service of the 
remoter heir; but the principle was argued at great length, and the 
case was considered a cause célébre by the lawyers of the time.® 
1026. The question was, however, authoritatively determined in 
favour of the subsequently born heir in the case of Mackinnon, 
which is thus stated by the reporter: The estate of Mackinnon 
stood disponed to John Mackinnon younger, and the heirs-male of 
his body; whom failing, to any other son of the body of John 
Mackinnon elder; whom failing, to John Mackinnon, tacksman of 
Mishinish. On the death of John Mackinnon younger without 
issue male, Mishinish served as nearest and lawful heir-male of 
provision, and was infeft. Afterwards, a son being born to old 
Mackinnon, the tutors of the child brought an action against 
Mishinish to denude of the estate in favour of their pupil. It was 
pleaded for Mishinish that, he being nearest heir to the deceased 
at the time, the possibility of a nearer heir’s existence was no bar 
to his service ; and that, as the entering heir is a modus acquirendi 
domini, it must be perpetual in its effects, and no contingency 
happening afterwards will overturn it. The terms of the judg- 


1 Chapter V., Section II. (Vesting of | mences—‘“ This is the famous debate and 
the Heritable Succession); Grant v. competition for the deceased Sir George 


Grant's Trs., 2 Dec. 1859, 22 D. 53. Mackenzie’s of Rosehaugh’s estate,” &c. 
2 Lord Mountstewart vy. Mackenzie, 4 Mackinnon vy. Mackinnon, 1756, M. 
1707-1710, M. 14,903-14,926. 14,938 and 6566. 


3 Yountainhall’s report of the case com- 
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ment are quoted in the report of a subsequent action between the cnarrer xxx. 
same parties; it was found “that upon the pursuers birth the 
defender’s right to the estate of Mackinnon resolved and became 
void; that the pursuer has right to the said estate from the time 
of his birth, and that he may make up his titles to the estate as if 
the defender had never been entered.”! According to Lord Kames, 
whose reasoning substantially coincides with the views expressed 
by Lord Colonsay in a later case,? the solution of the present 
case depends on this question: “In a destination of succession, 
what is precisely intended by the clause quibus deficientibus? Is 
the person substituted in that event entitled to enter when there 
is no nearer heir in existence ; or must he have patience till the 
whole persons called before him be exhausted? The latter is, no 
doubt, the natural construction ; for a man must be whimsical who 
should choose to have the succession to his estate governed by 
chance. . . . According to this construction, there is no place 
for a substitute while there is a nearer in hope, though not 
existing.” 3 

1027. In principle, it is clear that the entered heir, until he is Heir divested 
lawfully divested, has the equities of a bona fide possessor, and is Syne oF 
therefore entitled to retain the rents reduced into possession during Ps: eae 
his tenure of the estate, and (in the case of a proprietor of eS eee 
fee-simple estate) to obtain compensation for fair meliorations. 
Whether he has the higher rights of an heir-apparent is an un- 
determined question.* In the sequel of the case of Mackinnon, a 
sale of a part of the estate by Mishinish, the heir whose right was 
afterwards resolved, was sustained, but upon this medium, accord- 
ing to the opinions of the majority of the Court, “ that the sale to 
Sir James M‘Donald, though an extraordinary act of administra- 
tion, was yet a necessary act to save the family estate from being 
torn to pieces by the creditors,” of which they were satisfied from 
evidence produced in Court.6 A claim by the widow of Mishinish 
for payment of a jointure of 400 merks, provided to her in her 
contract of marriage, was likewise sustained ; “in which,’ says the 
reporter, “as it appeared to me, the Judges were swayed more by 
compassion than by law.” ® 

1028. In the case of Stewart v. Nicolson, the Court reduced a Stewart v. 

c : : : : Nicolson. 

sale by one of the heirs in possession to his brother, which was 
effected before the birth of the heir by whom the seller was 
divested ; but the judgment, finding that the estate was strictly 


1M. 5280. 5 Mackinnon v. M‘Donald, 1765, M. 
2 Stewart v. Nicolson, 22 D. 94-95. 5279; see p. 5284; affirmed on appeal, 
3M. 6567-8. 25 Feb. 1771, 2 Pat. 252. 

4 See the observations of Lord Deas on 6 M. 5285; alsoin Macdonald vy. Mac- 


this point, 22 D, 112. kinnon, M. 5290. 
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cuaprer xxx. entailed, would, in any view, have been a sufficient reason for 
setting aside the attempted alienation. In the opinion of Lord 
Colonsay, the title of the seller is assimilated to that of a person 
who is lawfully served heir of provision, but is afterwards divested 
by the operation of a clause of devolution. The subject may be 
closed with a citation from his Lordship’s opinion on the element 
of knowledge on the part of the purchaser: “ There is the interest 
of the purchaser also to be dealt with; and if he is a bona fide 
purchaser, transacting with a party who has a right qualified by 
conditions limiting him—not made patent to the purchaser—not 
under an entail recorded, it may be that the purchaser’s right can- 
not be cut down, although the party who sold was under these 
conditions. I do not see that there is any reason to hold here that 
there was no actual sale intended between the parties. But still 
that does not solve the question ; because, although there was a 
real sale between the parties, it might be a sale which both of the 
parties were perfectly conscious was in contravention of the rights 
under the deeds. I rather think that such must have been the 
position of the parties here.” ? 


SECTION IV. 
Errrecr oF PossESSION ON DOUBLE TITLES. 


Personal desti- 1029. This part of the subject is treated in a previous chapter 
sie oe on Heritable Destinations.? We shall, therefore, merely recapitu- 
ee late the three leading propositions which are there examined. 
secus, where Where an heir of provision makes up his title as heir-at-law, or 
ees under the subsisting investiture, neglecting a personal deed of 
Ge hie the settlement from which his right really flows, he is held to possess 
on both titles—on the feudal title as heir-at-law, and on the per- 
sonal title as disponee or heir of provision of the settlement. And 
(1) the completion of a title as heir-at-law, by entry with the 
superior, is held not to have the effect of evacuating the destina- 
tion in the personal deed ;* (2) where an heir who makes up his 
title by service or precept under the subsisting investiture after- 
wards obtains a new investiture from the superior by charter of 


resignation, the destination in the personal deed is evacuated, and 


! Stewart v. Nicolson, 2 Dec. 1859, 22 2 22D. 95. 
D. 72; see p. 94. A case of the birth of 8 Chapter XXV. Section I. 
a nearer heir after a clause of devolution * Smith and Bogle v. Gray, 1752, M. 
had taken effect occurred in Logan Home 10,803; Durham v. Durham, M. 11,220 : 
v. Logan, 1880, 7 R. 1187. ‘The child 5 March 1811, 5 Pat. 482: Zuille v. 
was held entitled to the estate. Morrison, 4 March 1813, F.C, 
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the succession will be regulated by the destination in the charter ; cuaprer xxx. 
(3) the same result follows where the heir, without making up a_ 

title under the personal deed, dispones the estate either to himself 

or another person as institute, with a destination different from 

that of the personal deed." 


1 Edgar v. Maxwell (Elshieshiells), M. -v. Craig Buchanan, 12 Dec. 1811, F.C. ; 
8089 ; 31 May 1742, 1 Pat. 334; Harvie Molle y. Riddell, 13 Dec. 1811, F.C. 
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1. CrasstFicaTIoN oF Leeactes. | 4, ORDER OF PREFERENCE OF LEGA- 
(GENERAL, DEMONSTRATIVE, &C.) TEES, AND ABATEMENT OF 
2. ANNuITIES. (How CHARGEABLE : LEGACIES. 
WHEN SUSCEPTIBLE OF BEING | 5. RustpuE. (ENTIRE ORIN SHARES: 
CAPITALISED. ) GIVEN IN MONEY, OR IN FORMA 
3. Ricuts oF LecatrErs: INTEREST SPECIFIOA.) 
PAYABLE ON LEGACIES. 


1030, Reserving for examination in subsequent chapters some 
of the more special and intricate questions connected with the 
subject of legacies, we proceed in a general view of the law of 
legacies to the consideration of the relations of law pertaining to the 
constitution of legacies, their classification, and the nature and ex- 
tent of the interest or estate of the legatee. 


SECTION I. 


CLASSIFICATION OF LEGACIES. (GENERAL, DEMONSTRATIVE, LEGACY 
OF HERITAGE, SPECIFIC). 


1031. A legacy may be declared either in a testamentary writ- 
ing or in a delivered assignation intended to take effect after death 
(called donaiio mortis causa), or verbally to the extent of £8: 6:8. 

1032. A testamentary legacy is usually expressed in the form 
of a request or direction to the trustees or executors of the will to 
pay or make over the subject of the legacy to the legatee. When 
constituted by codicil or separate writing, legacies are frequently 
expressed in terms of direct bequest. They may also be constituted 
by disposition ; the de presenti mode of conveyance being, by the 
law of Scotland, a universal form of transmission. Indeed, such is 
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the favour shown to last wills, that the mere expression of the cxapren xxxr. 
testator’s wish, without the nomination of an executor or trustee, 
and without even the form of a disposition or grant to any one, is 

held to operate a transference of the subject of bequest to the uses 

of the will. 

1033. A verbal or nuncupative legacy is effectual only to the Nuncupative 

extent of £100 Scots;! and a plurality of legacies, each of the (les: t° 
value of that sum, may be bequeathed by the same person. The efectual. 
rule is to be received subject to the following qualifications :—Virst, 
A bequest of larger amount may, as already explained, be made by 
delivery of the subject to the grantee intuitu mortis. Secondly, A 
nuncupative legacy for a larger sum than £100 Scots is effectual 
to the extent of £100 Scots.2 Thirdly, A verbal direction to an 
executor and residuary legatee to pay a legacy of any amount is 
effectual as a trust ; but such trust can only be proved by his writ 
or oath.? But, fourthly, it is incompetent to require the oath on 
reference of a mere trustee, for the purpose of proving a verbal 
legacy beyond the specified amount.‘ 

1034. The provisions of the Act 59 Geo. IIL, cap. 62, section 7, Deposits in 
by which testamentary papers signed by mark are made effectual 878s P™* 
to convey deposits in savings banks not exceeding £20, seem to 
be repealed by 5 and 6 Will. Iv., cap. 57, section 2. 

1035. Under this division of the subject we might conveniently 
consider questions as to the capacity of the testator and the legatee, 
the identification of the subjects and objects of the gift, &e. These 
subjects are fully discussed in other chapters specially relating to 
these branches of the law. 

1036. The legal character of the legatee’s interest may be con- Legacies dis- 
sidered in relation—(1) to the quality of the legacy, whether heri- i™ssbet 


according to 


table or moveable ; (2) in relation to the duration of his interest, ae ee 
whether fee, liferent, or reversion ; (5) in relation to the subject of fication. 


the interest, whether a right to a specific thing, or to a sum of 
money payable out of the estate; and (4) in relation to the limited 
or unlimited character of the interest, whether a legacy of quantity 
or a residuary interest. 
1037. First, as to the quality of the legacy. The subject be- Legacy, whe- 
queathed, or the fund out of which the legacy is payable, is either thet heritable 


or moyeable, 
heritable or moveable; and on this distinction depends the succes- 


1 See Ersk. 3, 9, 7, who refers the rule M‘Zean, 18 Jan. 1854, 16 D. 343; Kelly 
to the general principle of the law of — y. Kelly, 8 March 1861, 23 D. 703. 
Scotland, that no obligation for a sum 3 Erskine and Bell, supra ; Hannah v. 
exceeding £100 Scuts may be proved by (Guthrie, 1788, M. 3837 ; 5 Br. Sup. 208 ; 
witnesses. Bell’s Prin. § 1868, 5th ed. lch. ‘‘ Legacy,” No. 5. 

§ 1869, 1874. 4 Forsyth’s Trs. v. M‘Lean, supra. 

2 Ersk. 8, 9, 7; Forsyth’s Trs. v. 
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sion of the legatee in the event of his dying before receiving pay- 
ment. The expression “legacy of heritage” is usually employed 
in a restricted sense, as denoting a legacy constituted by way of 
burden upon the estate conveyed to an heir; such burdens being 
effectual against disponees, on the principle of passive representa- 
tion The right of the legatee is sufficiently protected against the 
voluntary disposition or bankruptcy of the disponee if the legacy 
is in the dispositive clause of the will or general disposition declared 
to be a real burden on the lands, because the disponee can neither 
adjudge in implement nor expede a notarial instrument, so as to 
be able to give a valid feudal title to a purchaser without inserting 
the qualification that the estate is held subject to the real burden 
of the legacy.2 Again, if the disponee should propose to convey 
his personal right under the will, or should suffer bankruptcy, in 
either case the right of the person taking from him would be only 
such as he had to give. The right of the legatee is not affected by 
the lapse of the gift to the heir on which it is charged.? 

1038. Heritable estate may be made the subject of bequest 
under a trust-disposition and settlement disposing of the general 
estate. A very large proportion of the decided cases on legacies 
have arisen under conveyances to trustees, embracing heritable as 
well as moveable estate. When de presenti language was required 
in the case of a will disposing of heritage, it was considered that a 
trust-disposition of heritable estate had the effect of investing the 
truster with a power of testing upon the property ;* the exercise 


1 Dundas vy. Dundas, 22 Dec. 1830, 4 
W. & S. 460; Storey v. Paxton, 1878, 6 
R. 293. 

2 Cowie v. Muirden, June 20, 1898, 
App. Ca. p. 674, reversing 18 R. 706, 
and overruling opinion of Lord Pr. Inglis 


annuity) devolved, under the appoint- 
ment, to B. 

4 Per Lord Currichill in Mackilligan v. 
Mackilligan, 18 D. 87. In Brack y. Hogg, 
25 Feb. 1831, 5 W. & S. 61, the point 
was raised very purely. The testator 


in Williamson v. Begg, 1887, 14 R. 720, 
to the effect that the provision in Sch. L 
of the Titles Act, 1868, as to the inser- 
tion of real burdens, is only applicable 
where the disposition in the will is specific 
as well as general, 

3 Wyllie v. Ross, 1825, 
174 (2 W. & S. 576); 
v. Skene, June 29, 1825, 1 W.& S. 672 
(2d point); Oke v. Heath, 1 Ves. 135. 
The donee of a power of appointment ap- 
pointed a part of the fund to A., subject 
to an annuity to A.’s mother, and gave 
the residue of the fund to B. A. prede- 
ceased the granter, yet his mother was 
held entitled to her annuity out of the 
fund, the whole of which (minus the 


48. 172, N.E. 


ce see Moncrieff 


having executed a trust-disposition of his 
heritable estate in conformity with the 
requirements of the law of Scotland, con- 
taining a direction to the trustee to con- 
vey ‘‘to such person or persons as I shall 
specify and name in my will, or by any 
separate letter or writing to that effect,” 
thereafter executed in Jamaica a later 
will and testament disposing of the resi- 
due in these terms: ‘‘I give and be- 
queath to my nephew, Adam Hogg, the 
residue and remainder of my property, 
real, personal, and mixed, consisting of 
lands, houses, &c. in Berwickshire, Great 
Britain, In affirming the judgment of 
the Court of Session, sustaining the be- 
quest, Lord Lyndhurst observed :—“ The 
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of this power being liable, however, to be defeated by the operation cnarrer XXXT. 
of the law of deathbed then existing. Under the present law there 
is no practical distinction between a legacy payable out of heritage 
and any other special or demonstrative legacy. 

1039. Secondly, in relation to the duration of the legatee’s 
interest, the subject of a legacy may be either—(1) the capital or 
fee of a sum of money or specific subject ; (2) a liferent interest in 
or terminable annuity out of it; or (3) a reversionary interest in 
the capital. When a legacy or estate is given simply, without 
limitation as to time, it is, of course, presumed to be an estate in 
fee. The interest of the beneficiary accordingly will not be cut 
down to a liferent by reason of the use of expressions capable of 
being construed as substitutions.? As a general rule, express words 
are required to limit an estate to a life interest.? Questious 
between liferenters and fiars, as to the right to interest and acces- 
sions, burdens and abatements, are dealt with in the ensuing sec- 
tions of this chapter. 

1040. Next, as to the subject or legal character of the interest Legacies dis- 
taken by the legatee. According to this principle of division three se Pea 
classes of legacies are distinevishable—general, demonstrative, and cific, or de- 
specific. A eonerl legacy—legatum quantitatis—is a legacy not of moriastTS 
a special article or debt, but of a certain quantity or value which 
may be measured either in money (as is usual) or in goods of a 
specified description.t A specific legacy is a gift of a specified 
subject, which may either be corporeal or incorporeal ; a definition 
which includes sums of money invested on specific securities.® <A 
demonstrative legacy is a gift of a sum of money payable out of or 


Legacy, whe- 
ther of the 
capital, in- 
terest, or re- 
version, 


will was intended by the party to be an 
execution of the power contained in the 
first deed. It is impossible to consider 
the nature of the transaction itself, as 
mentioned in the first deed, and the de- 
scription of the property, and not to come 
to the conclusion that the party intended 
to execute that power. The question that 
remains then is, whether the mode of 
execution was sufficient.’”’ And on the 
authority of the case of W2lloch v. Auch- 
terlony, 1769, M. 5539, his Lordship was 
of opinion that it was sufficient ; 5 W. 
& S. 69. See Bell’s Pr. § 1863, and cases 
there cited ; also Chapter II., Section IT. 
(International Law). 

1 See Chapter XXXII., Section IL., 
as to gifts given by way of burden on a 
heritable estate. 

2 Alexander vy. Alexander, 13 Dee. 
1843, 12 D. 345; O'Reilly v. Sempill, 15 
D. 789, 2 Macq. 288. 


3 See Campbell v. Campbell, 30 May 
1843, 5 D. 1083; 3 Dec, 1852, 15 D. 
173; Findlay v. Macintyre, 11 Dec. 
1849, 12 D. 825; Massy v. Scott’s T7s., 
18 2, 11 Macph. 173. 

4 Ersk. 3, 9, 11, and 12; Bell’s Pr. § 
1873-6. By means of a trust, general 
legacies may be made to comprehend 
certain of the qualities of specific legacies. 
For example, if a testator direct his trus- 
tees immediately after his death to invest 
a sum in the funds for the use of a general 
legatee, and the trustees are unable from 
any cause to make the investment until 
some time after, they must nevertheless 
purchase a quantity of stock equal to what 
they could have bought with the legacy 
at the proper time ; Horsbrugh v. Hors- 
brugh, 1 March 1848, 10 D. 824. 


5 Ersk. supra; Bell's Pr. § 1874-7. 
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charged upon a particular subject or security ; it is similar in its 
legal properties to a legacy of quantity. This variety of the 
general legacy appears to have escaped the attention of our institu- 
tional writers, though it is recognised under this designation in 
English decisions and in the Civil Law.!| Examples will be found 
in the reported cases on legacies.2 In the case of Bell, cited below, 
a mortis causa trust provided for the payment of a certain annuity, 
the testator being bound to pay such sum as might be necessary to 
secure it. Previous to his death the testator put certain sums of 
money into the hands of his trustee, and directed the annuity to be 
paid from the interest of those sums. The Court held that the 
object of the special direction was merely to secure the annuities ; 
that the bequest was not specific, and that the general estate 
remained bound for the payment of the annuity. In the case of 
Douglas’ Executors the question of specific or demonstrative was 
raised with reference to legacies to the testator’s children, which 
were made payable out of arrears of income due to the testator by 
his father’s trust-estate. The words used were of the form, “I 
leave and bequeath to my daughter A. the sum of to 
be paid out of arrears of income due from the Monteath trust- 
estate.” The arrears recovered were insufficient to pay the legacies 
given out of the specific fund; there was, however, an available 
surplus of residue. The Court, by a majority (Lord Neaves dis- 
senting), accepted the argument that this was not the case of a 
eift of a specific fund, but rather an indication of a source from 
which money might be found for payment, and the legatees were 
held to have a claim against the residuary estate. Lord Neaves’ 
dissent was founded on the circumstance that this was a charge on 
a fund of uncertain amount, and that the legacies were contingent 
on a sufficiency of funds being recovered from the Monteath 
trust-estate. 

1041, A direction to purchase a certain subject, or to invest 
money in specified securities for a particular object, is not a 
specific legacy, but is of the nature of a demonstrative legacy. 
Accordingly, it was held that legacies of quantity were preferable 
to the interest of a residuary legatee under a direction to apply 
the residue of the testator’s fund in the purchase of an heritable 
estate.® 


12 Wh. & T. L. Ca. 6th ed. 253 ; 
Voet ad Pand. 35, 1, 5. 

2 Melvin v. Nicol, 1824, 3 Sh. 31, N.E. 
21; Bell v. Brodie, 1847, 9 D. 712; 
Hagart v. Hagart, 1834, 13S. 35. 

3 Sp. Ca. Douglas’ Exrs., 1869, 7 
Macph, 504. 


* Dewar v. Kirk-Session of Torryburn, 
23 March 1864, 2 Macph. 910. 

° Hamilton v, Bennet, 16 Aug. 1833, 6 
W. &S, 538, affirming 10 Sh. 230; Zrain 
v. Bell’s Trs. 26 May 1824, 8 Sh. 68, 
N.E. 44, On the construction of trusts 
for the purchase of heritable estate, see 
Chapter LVI. 
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1042. Specific legacies are further distinguished from legacies ciaprer xxxt. 
of quantity or general legacies by the nature of the rights conferred Specific lega- 


upon the legatees. First, A specific legacy has the effect of an 
assignation mortis causa to the subject ; a general legacy confers 
only a jus crediti. Secondly, Specific legacies are preferable to 
general bequests and shares of residue. The debts of the estate are 
a burden primarily affecting the latter ;* and although the right of 
the special legatee will necessarily yield to that of the testator’s 
creditors, it has been held that creditors attaching a specific legacy 
must assign their debts to the special legatee® A legacy for 
mournings seems to be preferable to other general legacies* In 
virtue of his real right, the special legatee may, with concurrence 
of the executor, bring an action for recovery of the subject against 
the party in possession.® Thirdly, From the nature of the special 
legatee’s interest, it follows that his right under the testament is 
extinguished if the subject perish before it is delivered to him, for 
res perit suo domino® The appropriation of the subject to other 
purposes in the testator’s lifetime, ¢.., uplifting the sum contained 
ina bond or other security, operates as an implied revocation or 
ademption of the bequest of the specific subject,” and this, accord- 
ing to the present state of the law, irrespective of the testator’s 
intention to adeem. 

1043. In the category of specific bequests may be included the 
legatum lrberationis, or legacy to the testator’s debtor of the value 
of his debt. With reference to this description of bequest, it has 
been decided that a legacy to certain debtors, in the form of “a 
free discharge of everything they may owe me at my death,” does 
not comprehend bills coming into the hands of the legatee on 
account of the testator, these being regarded not as debts, but as 
in the nature of a deposit or trust. A legacy in this form, “I 
give the money I lent my nephew to his mother at my death,” was 
held to carry arrears of interest, which had not been demanded 
from the debtor, on the assumption that there was a contract to 
Kirkcudbright v. Blair, 1742, Elch. 


“Legacy,” No. 10; M. 8066; Panton 
v. Gillies, 22 Jan, 1824, 2 Sh. 632, N.E. 


1 Bell’s Pr. $$ 1875-7. 
2 Ersk. 3, 9, 12, citing Monro v. Scott's 
Ezrs., 1630, M. 8048 ; Blair v. Tytler, 11 


March 1865, 3 Macph. 698. 

3 Balmerino v. Balmerino’s Crs., 1746, 
M. 8074. 

4 OCaldwall vy. Caldwall, 1736, M. 8066. 

5 Ersk. supra. See Gray v. Cockburn, 
1711, M. 8062; Forrester v. Clerk, 1627, 
M. 2194. 

6 Wauchope v. Wilson, 1724, M. 8063. 

7 Pagan v. Pagan, 26 Jan. 1838, 16 
Sh. 383, and cases there cited ; Jack v. 
Lauder, 1742, M. 11,357 ; Presbytery of 
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536; and see Section IIL, infra, as to in- 
terest and accessions, and the extent to 
which special legacies may be affected by 
the claims of creditors and annuitants. 
We refer to Chapter XXI., Section IIT. 
(Revocation by Ademption), for a state- 
ment of the English and Scottish authori- 
ties on the ademption of legacies. 

8 Graham v. Denniston, 1792, M. 8108 ; 
Bell’s Oct. Ca. 302; Dougall vy. Dougall, 
1789, M. 15,949. 
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pay interest. A simple legacy to a debtor is held to be compen- 
sated by the debt, upon proof that the debt is resting-owing.’ A 
benefit may also be conferred on the testator’s debtor, by directing 
that an existing loan may be continued for a definite term of years. 
Such directions are of frequent occurrence in family settlements, 
and are liberally interpreted in favour of the debtor.* As regards 
legacies to the creditors of the testator, the presumption of the law 
of Scotland is rather adverse to donation. The subject of the 
satisfaction of debts by legacies is reserved for discussion in a 
subsequent chapter.* 

1044, Legatum rei aliene is a bequest of a subject not belong- 
ing to the testator. The rule of construction, derived from the 
Roman Law) is, that if, on the one hand, the testator erroneously 
supposed the thing bequeathed to be his property,® or erroneously 
believed the subject to be moveable and within the power of his 
executor,’ the legacy is ineffectual; but if, on the other hand, he 
knew that it was not his own, the legacy is effectual on the prin- 
ciple that the testator intended that his executor should purchase 
the subjectS The cases in which bequests of subjects not dis- 
posable by will have been held binding upon the heir are in some 
respects analogous to the case of the res aliena scienter legata® 

1045. A considerable mass of decisions has been accumulated 
in the jurisprudence of England on the question, what words imply 
a specific as distinguished from a demonstrative legacy. The cases 
have relation chiefly to legacies of money in particular places, 
legacies of debts, legacies of stock, and legacies connected with 
realty. While illustrating the principles upon which legacies of 
these descriptions are distinguished, they add little or nothing to 
our means of applying the principles in practice. In most of the 
cases the character of the bequest is ascertained by inspection ; few 
of them present any serious difficulty.? The subject of specific 
legacies would be incomplete if it did not include a statement of 
the import of the decisions on the construction and meaning of 
terms descriptive of subjects of specific bequest. But this part 


1 Cuninghame v. Vassall, 1871, 10 ® Catto v. Gordon, 1748, M. 8077; 
Macph. 49, Cranston v. Brown, 1674, M. 8059 ; Kin- 
” See Reid v. Hope’s Trs., 6 May 1825, loch v. Lundie, 1663, M. 8052; 


: 3 Drum- 
1W. & S. 172. mond v. Drummond, 1624, M. 2261. 


* Alexander v, Lowson’s Trs., 1890,17 This subject is also noticed under the head 


1, yl of Legacy of Heritage. See Dundas vy. 
‘ Chapter XLI., Section III. Dundas, 22 Dec. 1830, 4 W. & S. 460 
: Inst. lib. 2, tit. 20, § 4. affirming 7 Sh. 241; Redford v. Red. 
5 Ersk. 3, 9, 10; Bell’s Pr. §§ 1882-4. ford, 5 Dec. 1816, Hume, 884. 
’ Ersk. supra; Wardlaw y. Fraser, 10 An epitome of the cases will be found 
1663, M. 5703, in 2 Wh. & T. L, Oa., 6th ed. 238 


® Faleoner y. Dougal, 1664, M.13,301. et seq. 
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of the subject has already been considered in the chapter treating crarrer xxx, 
of descriptive words applicable to the subject of a gift or bequest, =” 
and, to avoid repetition, reference is made to that chapter. 

1046. Another classification of legacies, according to the Legacies def- 
interest of the legatee, is that by which they are divided into }*einamomt 
legacies definite in amount, and legacies embracing the whole or an residue. 
aliquot part of the free succession. The former are those which we 
have had chiefly in view in the preceding observations; the latter 
are termed residuary bequests, or universal legacies. The interest 
of a residuary legatee is distinguished by some important properties 
from that of a general or special legatee. The subject of bequests 
of residue is considered in a subsequent section. 

1047. The same persons to whom legacies of quantity are Division of 
given may also be made the recipients of the testator’s residuary SE TER: 
estate; as when a testator bequeaths legacies to certain parties, and eet as 
directs that the residue of his estate shall be divided amongst those their legacies. 
parties, either equally or in proportion to the value of their respective 
legacies. Ina case of this kind, where a testatrix, after leaving a 
variety of legacies of unequal value, directed the residue of her 
funds to be divided “ between and among the whole legatees whose 
legacies exceeded £100,” but that, in the event of her funds being 
insufficient for payment of the foresaid legacies, each of them 
which exceeds £100 sterling should suffer proportional abatement,” 
it was held that the residue ought to be equally divided ; for, as 
there was no direction to make a division in the proportion of the 
values of the legacies, the presumption of equality of interests was 


applicable to the case.” 


SECTION IT. 


Annuities. (How CHARGFABLE: WHEN SUSCEPTIBLE OF BEING 
CAPITALISED.) 


1048. There are not many points in the law of legacies peculiar Annuity, out 
to legacies given by way of annuity, and such questions as arise ec 
are very satisfactorily settled by decisions. 

1049. First. As to the incidence of an annuity: this being an 
annual charge, it affects the income of the estate, and provided there 
be a sufficiency of income to meet the claim, the liferenter of the 
income of residue must bear the burden without having any claim of 


constitution against the fiar or beneficiary of capital.? But where 


1 Chapter XVIII, Section II. 3 Currie v. Threshic, 1846, 8 D. 1021; 
2 Pitcairn y. Thomson, 8 June 1858, and see Nixon y. Borthwick, 1806, M. 
Vay AD), 77a ‘* Liferenter,’’ App. No. 2. 
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a testator directs the purchase of an annuity, it would seem that 
this is a burden on the capital of the residuary estate, because the 
legatee (as after mentioned) is entitled to claim payment of the 
capital sum.1 Moreover, as an annuity is held to be in a certain 
sense a heritable right, it is held that in the administration of the 
succession of a landed proprietor whose heritable estate is disposed 
of separately from the moveable estate, an annuity which is not 
given with reference to any particular source of payment is 
chargeable against the estate of the heir2 But in the more 
ordinary case of a trust-settlement of mixed heritable and move- 
able estate this distinction does not arise, and annuities are pay- 
able as legacies out of the income of the estate as a whole. 

1050. Secondly. There is a series of cases determining that 
annuities, like all other legacies, are preferable to residue, and are 
payable out of the capital of the estate in the case of the income 
being insufficient to meet the claims, or inapplicable? But all such 
rules of course are liable to be displaced by declared intention ; 
hence there may be preferences as between annuitants,* and there 
are cases where a general liferenter may even be preferable to an 
annuitant.2 In relation to legacies by way of annuity the ordinary 
rules as to falsa demonstratio, double legacies, and satisfaction, 
which are considered elsewhere, apply.® 

1051. Zhirdly. When an annuity is given unconditionally, it is 
always in the power of the annuitant to sell his annuity for its 
capitalised value. On this ground the rule has been established, 
that where a testator directs the purchase of an annuity, and even 
where the jus mariti is excluded, the annuitant has the right of 
electing to take the value of the annuity in money.’ In one of the 
last cases on the subject, Lord Moncreiff observed that he hoped 
it would be clearly understood that the case was decided on the 
general principle “that an act which, if done, can be at once un- 
done by the person having interest, will not be directed by the 
Court to be done.”$ On this principle it was held that a power 


1 See Wilson v. Beveridge, 11 Sh. 343. 6 See, for example, Forbes’ Trs. vy. 
° Breadalbane’s Tvs, v. Jamieson, 1873, Forbes, 1893, 20 R. 248. 
11 Macph. 912. ” Kippen v. Kippen’s Trs., 1871, 10 
° Knox's Trs. v. Knox, 1869, 7 Macph. Macph. 134; Dow v. Kilgour’s T'rs., 1877, 
878, founding on Williams on Executors, 4 R. 403, and the series of cases there 
and cases there cited ; Kinmond’s Trs.v. cited. See also Lawson’s Trs. v. Lawson, 
Kinmond, 1873, 11 Macph. 381; Adamson 1890, 17 R. 1167, where the trustees had 
v. Adamson, infra. the option of paying the income of a 
* Adamson’s Trs. vy. Adamson’s Exrs., shave of residue, or purchasing an annuity, 


1891, 18 R. 1133. and the legatee was held entitled to pay- 
° Hutcheson’s Trs, v. Hutcheson, 1886, ment of the capital. 
13 R. 915. 8 4 BR. 405. 
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of appointment was validly exercised by giving, as the share of a cuaprer xxxr. 
child, a sum to be expended in the purchase of an annuity 
1052. If the annuity be declared alimentary, the trust cannot 
be discharged by arrangement between the annuitant and the 
trustees or representatives of the truster. The subject of alimen- 
tary rights, which includes alimentary liferents as well as annuities, 
is considered in the next chapter.” 


SECTION III. 


Ricuts oF LecatErs: INTeERESt PAYABLE ON LEGACIES. 


1053. The points to be considered have relation to the extent 
of the legatee’s interest, on the assumption that there are sufficient 
funds for all the purposes of the will. The abatement of legacies 
in the case of a deficiency of free funds is separately considered. 

1054. I. Exrenr of tHE LEGATEE’s INTEREST.—The interest of Legacy in- 
the legatee, as appearing upon the face of the will, is, on the one (reased by me 
hand, enhanced by accessions to the subject and by accruing inte- sion. 
rest, and, on the other, is diminished by burdens, debts, and legal 
deductions. 

1055. A legacy of quantity, whether general or demonstrative, Legacy of 
does not seem to be susceptible of being increased by accession ; Mvnihle of 
for it is an established rule that all accessions to the general estate, increase by 
whether within the contemplation of the testator or not, fall into 
the residue. On this principle it is held, that where a debt is 
secured by a policy of assurance which only becomes available at 
the testator’s death, the benefit of a bonus upon the policy accrues 
to the general estate, notwithstanding that the assuraiice may have 
been intended as an equivalent for the debt. Special legatees are 
in a different position ; and it is a reasonable conclusion that, as 
their rights are confined to the specific subjects of bequest, they 
are also susceptible of being enlarged by accessions to those sub- 
jects. Legacies are often given free of legacy duty,—-a direction 
which does not generally give rise to any question. A direction 
that legacies and annuities shall be paid free of all burdens and 
deductions does not include income tax, and it is still an unsettled 


Specific legacy 
carries right to 
accessions. 


1 Sp. Ca. Moir’s Trs., 1871, 9 Macph, 
848. 

2 Chapter XVI., Section V. 

3 Marquis of Queensberry v. Scottish 
Union Insurance Co., 1 Bell, 183, affirm- 
ing 1D. 1203 ; Shand vy. Blaikie, 31 May 
1859, 21 D. 878. 

4 Roberts v. Edwards, 33 L. J. Ch. 369 ; 


specific legacy to testator’s wife of “the 
£2000 secured on his life ;”” she was held 
entitled to bonuses due at the time of 
death. 

5 Kirkpatrick vy. Bedford 
Try 1878, 6 Ri. (HL. 45) Sp. 
M‘ Alpine, 1888, 10 R. 837. 


(Sharpe's 
Ca, 
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point whether a testamentary direction to pay an annuity free of 
income tax is valid.t 

1056. A liferenter of shares of stock is not entitled to the benefit 
of an extraordinary dividend or bonus, but only to the life interest 
of it.2 On the other hand, a legatee of the fee of stock, burdened 
with a substitution, was found to be entitled to the benefit of a 
bonus. If trustees are directed to hold stock for the benefit of 
a liferenter, and with a power of changing the securities, the nght 
of the liferenter to the current dividend is not prejudiced by a con- 
version in the exercise of the power. Accordingly, where trustees 
received a sum of £10 per share “in lieu of dividend,” over and 
above the price of £140 per share, and a slump sum for certain other 
stock, the liferenter was found to be entitled to a proportion of the 
sum of £10 per share corresponding to the period during which the 
trustees had held the first-mentioned stock, and to a like proportion 
of the dividend declared upon the second portion.t| Where stock in 
trade, furniture, or other corporeal moveables, are given to a person 
in liferent, it is an implied condition that the liferenter shall keep 
up the stock, and leave it substantially of the value and description 
which he receives. Where a truster directed his estates to be 
conveyed over in terms of a certain destination at the period of one 
year after the current year in which his death should take place, and 
appointed the free rents accruing prior to that event to be applied 
in payment of debts, and the yearly rents thereafter to be paid to 
his daughter, it was held that the words “ current year” meant the 
civil and not the agricultural year.® 

1057. The Apportionment Act (4 and 5 Will. tv., c. 22) does not 
apply to testamentary bequests of the rents current during the year 
of the testator’s death ; and accordingly, where a testator directed 
the whole free rents of a specific heritable subject to be paid to his 
widow during her life, commencing at the first term of Whitsunday 
or Martinmas after his death, she was held entitled to payment at 
the first term after her husband’s death of a full half-year’s rent 


in addition to the usual aliment and mournings.? And where a 


1 Rodger’s Trs. v. Rodger, 1875, 2 R. 3 Cumming v. Cumming’s Trs,, 26 Feb. 


294 ; Kinloch’s Trs. v. Kinloch, 1880, 7 
R. 596. 

2 Rollo v. Irving, 27 July 1803, 4 
Paton, 521, reversing M. “ Liferenter,” 
App. No. 1. See Cochrane v. Black, 1 
Feb. 1855, 17 D. 321, on the question 
whether the profits over and above inte- 
rest at 5 per cent. of trust money, which 
had been employed in trade, belonged to 
the liferenters or to the fiars under the 
trust. 


1824, 2 Sh. 743, N.E. 620, 

* Donaldson v. Donaldson's Trs., 12 
Dec. 1851, 14 D. 165. 

® Rogers v. Scott, 19 July 1867, 5 
Macph. 1078. 

° Williamson v. Hay, 19 June 1855, 
17 D. 960. 

7 Thomson v. Douglas, 15 July 1856, 
18 D. 1240; see Trotter v. Cunninghame, 
25 Nov. 1839, 2 D. 140; Lockhart y. 
Lockhart, 1 Veb. 1889, 1 D. 443. 
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testator directed his trustees to pay to his sister the dividends or cuaprer xxx1. 
interests payable on £500 of certain bank stock, the principal sum t—CS™S” 
being given to other persons, the legatee of income was found to be 

entitled to dividends which, although declared prior to the testator’s 

death, were not payable until after that event. 

1058. A legacy of the interest of a fund may, if such appear to In what cases a 
be the intention of the testator, be legitimately construed as a ee 
bequest of the subject itself; the failure to appropriate the capital the capital. 
being held, in the absence of any distinct indication of intention, 
to create a presumption that an interest in perpetuity was intended 
to be given? 

1059, With respect to interest on legacies, the old rule was that From what 
interest was payable, at all events, from the period of twelve ue! 
months after the testator’s death. By modern practice, interest ¥ te lesatee. 
is held to be due from the date of the testator’s death, or from the 
period at which the funds become productive In the case of 
Ogilvie’s Legatees v. Hamuilton,® interest was allowed upon certain 
demonstrative legacies only from the first term after the elapse of 
three years from the testator’s death, on the ground that the 
legacies were specially declared not to be payable until after the 
sale of estate upon which they were secured, and that three years 
was a reasonable time to allow for the execution of a power of sale. ° 
This case is not to be regarded as a precedent, and it has since been 
ruled that, in the absence of any express direction as to time, the 
right to the beneficial enjoyment emerges on the completion of the 
first year after the testator’s death.® 


4 Dug’s Trs. v. Scripture Readers, 19 
Feb. 1862, 24 D. 552. 

> Ogilvie’s Legatees v, Hamilton, 10 
Dec. 1833, 12 Sh. 189. 

8 See the cases upon directions to pur- 


1 M‘Eachern v. Campbell's Trs., 26 May 
1865, 3 Macph. 833. In the English case 
of De Gendre v. Kent, Law Rep. 4 Kq. 
Ca. 283, dividends declared before, but 
payable after the testator’s death, were, 


on the contrary, held to form part of the 
corpus of the residuary estate, and not to 
pass under a bequest of the income. 

2 Compare Sanderson’s Exrs, v. Kerr, 
21 Dec. 1860, 23 D. 227, with Burnsides 
v. Smith, 10 June 1829, 7 Sh. 735. See 
Chapter XIX., Section III., where the 
cases are referred to. 

3 M‘Innes v, M‘Allister, 29 June 1827, 
5 Sh. 862, N.E. 801; affirmed on another 
point,—Stevenson v. Macintyre, 20 June 
1826, 4 Sh. 776, N.E. 784. On the other 
hand, the legatee is chargeable with 5 per 
cent. interest and accumulations on ad- 
vances made to him beyond the value 
of his share ; Plaine v. Thomson, 3 Dee. 
1886, 15 Sb. 194. 


chase and entail lands in Chapter LVI., 
Section II. According to English prac- 
tice, if a testator has fixed no time for the 
payment of general legacies, they are 
held to be payable twelve months after 
his decease, and to carry interest from 
that date, —Collyer v. Ashburner, 2 De G. 
& Sm. 404; Wood v. Penoyre, 13 Ves. 
338 ; and it is immaterial that the estate 
is not productive,—Pearson v. Pearson, 1 
8S. & L. 10. But there are several ex- 
ceptions to this rule :— 

1. Ifa legacy is found to be in satis- 
faction of a debt, interest is of course due 
from the testator’s death upon the amount 
of the debt as at that date: Clarke vy. 
Sewell, 3 Atk. 99. 
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1060. On the principle that the gift of an income-bearing 
subject gives right to the annual proceeds, the interest or dividend 
derived from the subject of a specific legacy from the time of the 
testator’s death belongs to the special legatee, and this right arises 
even when there is a postponed period of payment or delivery of 
the stock or subject, provided that the right to the subject vests at 
the testator’s death. In one of the older cases, accumulated 
interest was allowed to the legatees of a specific fund, it being con- 
sidered that they were entitled, equally with the legatees of the 
residue, to the actual produce of the subjects specially bequeathed.’ 
Dividends declared before the testator’s death, but payable at a 
subsequent period, have been held to belong to the legatee of the 
specific subject.? 

1061. One of the most difficult questions having relation to this 
subject is that of the application of interest in cases where the pay- 
ment of legacies or provisions is conventionally postponed, and no 
direction is given regarding the appropriation of the intermediate 
proceeds. In the case of a legacy given to children by their father, 
or by a person standing in loco parentis, which is declared to be 
payable at majority or marriage, the object of the postponement is 
presumed to be the protection of the estate ; interest is accordingly 
due on the legacy a morte testatoris,t and may be applied in so far as 


2. Where a testator directs a legacy to 
be paid before the expiration of the period 
of twelve months from his death, interest 
will be due from the period of payment ; 
Lord Londesborough vy. Somerville, 19 
Beav. 295. And if a testator direct the 
legacies to be invested for the benefit of 
the legatees at a period beyond the ex- 
piration of twelve months from his death, 
interest will nevertheless be due from the 
end of the first year after his death, unless 
the contrary is expressly directed ; Varley 
v. Winn, 2 K. & J. 700. 

3. Interest is due upon a legacy by a 
father to his legitimate child @ morte 
testatoris (Beckford v. Tobin, 1 Ves. sen. 
310), unless the father has already made 
a competent provision for the child ; re 
Rouse’s estate, 9 Hare, 649; Donovan v. 
Needham, 9 Beav. 154. The rule has been 
extended to provisions made by a person 
putting himself in loco parentis ; Wilson 
v. Maddison, 2 Y. & C. Ch. Ca. 372. 

4, Annuities are held to run from the 
date of the testator’s death, and the first 
payments fall to be made one year there- 
after ; Gibson v. Bot,7 Ves. 96. Anda 
legatee of the life interest in a residue 


of personalty is entitled to the proceeds 
from the testator’s death. See the cases 
cited 2 Wh. & T. L. Ca. 6th ed. 311. 

5. Where a legacy is made payable at 
a particular time, or on the attainment of 
a certain age, it does not carry interest 
until that time ; Tyrell v. Tyrell, 4 Ves. 
1,—unless the bequest comes from a 
parent, or a person in loco parentis ; in 
which case interest will be allowed from 
the death of the testator, if necessary for 
maintenance; 2 Wh. & T. L. Ca., ut 
supra. 

1 Glasgow's Trs. v. Glacgow, 30 Nov. 
1830, 9 Sh. 87. 

2 M‘Allister’s Trs. v. M‘Allister, 30 
Nov. 1836, 15 Sh. 170; see p. 159. In 
England specific legatees are held en- 
titled to dividends and interest from the 
time of the testator’s death, although the 
legacies may have been directed to be paid 
within twelve months after the testator’s 
decease; Bristow v. Bristow, 5 Beav. 
289 ; 2 Roper on Legacies, 4th ed. 1250. 

3 Paterson v. Macnaughton, 14 Dee. 
1838, 1 D. 241. 

4 Gillespie v. Marshall, 1802, M. “ Ac- 
cessorium,” App. No, 2. 
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is necessary to the maintenance of the children.!| Even where the 
vesting of the capital is rendered uncertain by the payment being 
made contingent on an uncertain event, the right to the inter- 
mediate profits has, in the absence of an express direction to 
accumulate, been held to vest at each term, and to be transmissible 
to representatives? A destination of lands in trust for behoof of 
an heir in posse was held to carry with it the right to the inter- 
mediate rents of the lands in favour of such heir when he should 
come into existence.? 

1062. In cases of postponed distribution, it would rather seem 
that, unless the testator’s purpose in directing his trustees to retain 
the capital is the benefit of the legatee himself (as in cases of 
minority or insanity), the interest must be accumulated so that it 
shall eventually fall into residue. This principle will be found to 
be the ground of decision in two well-considered cases, where the 
contention that undisposed-of interest should fall to heirs or next 
of kin was rejected. The subsistence ofa liferent interest affecting 
an estate out of which a legacy is payable, obviously cuts off the 
claim of the special legatee to interest duriug the currency of ihe 
liferent, unless the legacy is expressly declared to be payable with 
interest.® 

1063. As to the rate of interest payable upon legacies, the rule 
of practice is, that no higher rate can be claimed than the fund has 
actually yielded,® unless the executor has unjustly refused payment, 
in which case the claimant is entitled to legal interest from the 
commencement of the proceedings.” Some doubt was supposed to 
be thrown on the rule as here stated by the decision of the House 
of Lords in Kirkpatrick v. Sharp’s Trustee;% but in the case of 


1 Campbell v. Reid, 12 June 1840, 2 
D. 1084; Ogilvie v. Cumming, infra ; 
Wilson v. Niblie, 13 Jan. 1825, 3 Sh. 
430, N.E. 301. 

2 Ogilvie v. Cumming, 27 Jan, 1852, 
14 D. 363; Hardman v. Guthrie, 1 June 
1828, 6 Sh. 920. But see Smith’s Ts. 
v. Ferguson, 4 Dec. 1867, 6 Macph. 83. 

3 Templer v. Templer, 1 April 1828, 3 
W. &S. 47, affirming 4 Sh, 460. 

4 Pursell v. Elder, 19 D. 71, 3 Macph. 
(H.L.) 59, 4 Macq. 992 ; Sturgis v. Camp- 
bell, 23 D. 1128, 8 Macph. (H.L.) 70. 

5 Grant v. Leith, 31 Jan. 1811, F.C. 
See observations on this subject in Section 
V. (Residuary Interests). 

6 See M‘Innes v. M‘Allister, 29 June 
1827, 5 Sh. 862, N.E. 801, where 4 per 
cent. was allowed on legacies from the 
period of one year after the testator’s 


death; Williamson v. Suttie, 20 July 1843, 
15 Jur. 637, where bank interest only was 
found to be due from the date of consig- 
nation in a process of competition in which 
the holder of the fund did not take an 
active part ; Menzies v. Livingston, infra, 
and more recently, Jnglis’ Ts. v. Breen, 
1891, 18 R. 487 ; Baird’s Trs. v. Duncan- 
son, 1892, 19 R. 1045. 

7 See Darling vy. Adamson, 16 May 
1834, 12 Sh. 598; Kelly vy. Kelly, 8 Mar. 
1861, 23 D. 703; Duff’s Trs. v. Scripture 
Readers, 19 Feb. 1862, 24 D. 552. The 
rate of interest allowed by the Court of 
Chancery is 4 per cent. ; Sitwell v. 
Bernard, 6 Ves. 543, and cases cited 2 
Wh. & T., 3d ed. p. 287. 

8 Kirkpatrick v. Bedford 
Tr.), 1878, 6 R. (H.L.) 4. 


(Sharpe's 
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Inglis’ Trustees v. Breen, noted above, it was pointed out by the 
writer, in whose opinion the Lord President concurred, that the 
ruling of Lord Cairns in Kirkpatrick's case proceeded solely on 
the admission of English counsel that the law of Scotland allowed 
interest on legacies at five per cent. It may therefore be taken that 
where trustees are not iz mora the actual produce or increase of 
the estate is to be shared by the general and residuary legatees 
according to their respective interests. Under the old law of 
moveable succession a claim for the wife’s share of the goods in 
communion was treated as a claim of debt which carried interest 
at five per cent.;! but children were held not to be entitled to in- 
terest until forisfamiliation, or until such time as they were pre- 
sumed to have compensated by their services the money expended 
on their clothing and maintenance.” 

1064. Compound interest is not due on legacies in the ordinary 
case, and where a person bound himself in his daughter’s marriage- 
contract to give to certain trustees for a provision the sum of £300, 
“the interest of which sum is to accumulate with the principal,” and 
no demand was made for payment of the interest for several years, 
it was held that the direction to accumulate was to the trustees, 
and that the obigant was not liable in compound interest.? 


SECTION IV. 


ORDER OF PREFERENCE OF LEGATEES, AND ABATEMENT 
oF LEGACIES. 


1065. A legacy may suffer abatement or diminution either in 
consequence of the act of the testator, as when he leaves a legacy 
of an heritable subject burdened with a debt or specific provision,‘ 
or in consequence of the lability of the estate for the testator’s 
debts. Questions of abatement may arise between the residuary 
estate and the general and specific legatees, between heirs and 
executors, and between liferenters and fiars.® 

1066. Subject to the observations already made respecting the 
incidence of burdens, the rule is, that legacies and dispositions of 
specific subjects do not suffer abatement until the general estate is 


1 Smith v. Barlas, 14 Jan. 1857, 19 D. 
267. 

2 Menzies v. Livingston, 27 Feb. 1839, 
1D. 801; Steel’s Trs. v. Cooper, 16 June 
1830, 8 Sh. 926; Dudgeon v. Arnot, 19 
Nov. 1830, 9 Sh. 36, 

3 Gunn v. Gordon’s Trs., 8 July 1854, 
16 D. 1027. In England compound in- 


terest can only be claimed in virtue of a 
special direction in the will; Arnold vy, 
Arnold, 2 My. & K. 365. 

4 Frew v. Frew, 15 Feb. 1828, 6 Sh. 
554; and cases cited infra. 

° See Chapter LXX. (Liabilities of the 
Real and Personal Estates). 
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exhausted! And a declaration that a specific legacy shall abate cuarrer xxx. 


in a particular contingency is to be strictly construed. Thus, 
where a truster left a house to his niece, and certain heritable 
estate to his nephews, with a power in favour of one of them to 
take over the estate on condition of paying certain legacies to the 
other beneficiaries, and, inter alia, a legacy of £500 to the niece, 
and the nephew did not exercise the option of taking over the 
heritable estate, so that the niece was not entitled to have her 
legacy of £500 paid preferably out of it, and the residue was 
exhausted by payment of debts, it was held that as the nephews’ 
and niece’s provisions were of the nature of special legacies, the 
outstanding debts remaining after the exhaustion of the general 
estate must be allocated rateably upon both subjects.2 A legacy 
secured unconditionally upon subjects specifically destined must 
be paid in full, notwithstanding that the subject has already 
suffered abatement in consequence of the insufficiency of the 
general funds.? 


1067. As general legacies are preferable to residuary, it follows General lega- 


that in the case of a deficiency of funds to meet the claims of 
creditors, they are subject to abatement pro rata only 
exhaustion of the residues In an English case where a testa- 
mentary estate was originally sufficient for the payment of debts 
and legacies, but in consequence of the fraud of the trustee a part 
of the estate was lost, it was held that the loss ought not to be 
borne exclusively by the residuary legatees, but that the pecuniary 
legacies should also suffer a proportionate abatement.® Legacies 


sum of £7100 sterling, and he had divided 
it into different proportions, the loss would 


1 In the English case of Page v. Leap- 
ingwell, 18 Ves. 463, the principle was 


laid down by Sir W. Grant, that although 
a levacy was in form residuary, yet if the 
intention appeared to be to give it as a 
specitic legacy, it should only suffer abate- 
ment with other specific legacies. The 
distinction is a very shadowy one. Ina 
later case, where a testator, having a 
power of appointment by will over £7100 
34 per cents., appointed £5000 to A., 
£500 to B., and the residue to C., and 
the stock had become liable to the pay- 
ment of his debts, Sir John Romilly, 
M.R., held that the principle of Page v. 
Leapingwell was inapplicable, and that 
the debts were chargeable in the first in- 
stance on the residue. In this case the 
amount of the bequest was uncertain, 
being dependent on the value of the stock 
when it came to be sold. But, added his 
Honour, if it had appeared that the 
testator thought he was dealing with the 


then have fallen on all the persons inter- 
ested in proportion to their shares, al- 
though the last portion were called the 
residue ; Petre v. Petre, 14 Beav. 197. 

2 Greiy’s Trs. v. Greig, 6 June 1854, 
16D. 899. See Dennistoun v. Dennistoun, 
12 Dec. 1821, 1 Sh. 206, N.E. 195. 

3 Fergus v. Fergus, 7 Feb. 1833, 11 
Sh. 362. 

4 Ersk. 3, 9, 11, and 12 ; Bell’s Prin. $$ 
1875-7. In England it is held that a de- 
monstrative legacy, that is, a legacy 
secured on a particular fund, is entitled 
to the privileges of a specific legacy in 
regard to exemption from liability to 
abatement until other general legacies 


have been exhausted ; Roberts vy. Pocock, 


4 Ves. 150; Lambert v. Lambert, 11 
Ves. 607. 

5 Baker vy. Farmer, Law Rep. 4 Eq. 
Ca. 382, 


hausted, 


cies do not 
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for charitable purposes have no preference over other legacies." 
A direction to trustees to employ the surplus of personal estate in 
the purchase of lands, to be entailed on heirs of the truster, is, ina 
question of liability, simply a residuary destination.? One question 
of abatement of general importance (amongst a multitude of cases 
which are circumstantial) has been decided, viz. that where the 
deficiency of the testamentary estate results from the election of a 
widow or child in favour of legal claims, the order of abatement is 
unaltered, the order of preference being, 1st, the specific legacies, 
2dly, general legacies, and lastly, the residue. 

1068. A testator may so frame his settlements as to confer a 
preference on one or more of the general legatees to the exclu- 
sion of others. In addition to the cases on annuities, to be after- 
wards noticed, reference is made to Currie v. Currie,t where a 
testatrix, believing that she had the power to dispose of £3500— 
£1000 of which was secured to her by antenuptial contract, and 
the remainder by a postnuptial settlement, which the husband 
had afterwards revoked—gave the sum of £1000 sterling to her 
daughter, to be at her own absolute disposal, and declared that the 
remaining sum of £2500 sterling should remain invested for the 
liferent use allenarly of the said daughter, and of her children in 
fee. The free fund being reduced to £1000 in consequence of the 
revocation of the postnuptial contract, the Court were of opinion 
that the intention was to give the first sum of £1000 preferably, 
and directed the whole fund to be paid over to the daughter. And 
where by a codicil a testator withdrew his moveable estate from 
the operation of a general settlement, and the heritable estate 
proved insufficient to meet the claims upon it, it was held that 
the legacies given by the general settlement must suffer a propor- 
tional abatement, and that the deficiency was not chargeable 
against the moveable estate.® Where trustees are directed to in- 
vest or set apart a sum of money in a particular way, or in 
particular stocks, the legatees are entitled to the benefit of an 
investment equal in value to what might have been obtained for 
the money at the truster’s death.® 

1069. Questions of abatement of annuities or gifts in liferent 
are determined on similar principles. Thus, where a testator 
provided a jointure to his widow, and divided the residue of his 


1 Monro v. Scott’s Exrs., 1630, M. 8048, > Sp. Ca, Hood’s Exrs., 1869, 7 Macph. 

* Hamilton v. Bennett, 16 Aug. 1833, 775. See also Chivas’ Trs. v. M‘Leod, 
6 W. & 8. 533, affirming 10 Sh. 330. 1881, 9 R. 86. 

3 Tait’s Trs. v. Lees, 1886, 13 R. 1105. 8 Horsburgh v. Horsburgh, 1 Mar. 


* Currie v. Currie, 22 Jan. 1835, 13 1848, 10 D. 824; Gray v. Gray, 4 June 
Sh. 290. See the English cases cited in 2 1835, 13 Sh. 866. 
Wh. & T. L. Ca, 6th ed. 304. 
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heritable estate into shares, certain of which were to be liferented 
by his daughters, the son’s shares to be paid absolutely, it was held 
that interest due on heritable debt, and also the widow’s jointure, 
were to be paid out of the residue in such way as to affect the 
provisions of the sons and daughters rateably.1 

1070. The expense of opposing an application for the appoint- 
ment of a judicial factor on a trust-estate was held to be charge- 
able against the capital of the estate, and not against the liferent, 
on the principle that it was an extraordinary expenditure incurred 
in defending the trust.? 


SECTION V. 


RESIDUE (ENTIRE OR IN SHARES); GIVEN AS MONEY, OR IN 
FORMA SPECIFICA. 


1071. After the special purposes of a settlement have been 
fulfilled, there may remain a surplus fund or residue; and the 
disposal of this surplus is usually the subject of the ultimate purpose 
of the settlement. No particular form of words is requisite to the 
effectual constitution of a destination of residue, and there is no 
presumption against double provisions applicable to residue. If a 
legacy is given to one of a family, and the residue is divided by a 
direction in general terms amongst the family, the special legatee is 
entitled to the precipwum over and above his share of the general 
estate. The presumption being very strong against the supposition 
of partial intestacy, it is scarcely possible that a testator meaning 
to dispose of the residue of his estate should fail to express his 
intention in adequate language.* <A testator, however, while 
intending to dispose of his whole estate, may fail to make provision 
for some contingency ; and, unless he has guarded the settlement 
by a residuary clause broad enough to cover everything, the lapsed 
interest will result to his legal representatives.® 


3 Sp. Ca. Bryce’s Trs., 1878, 5 R. 722. 


* Some decisions upon expressions 


1 Dennistoun v. Dennistoun, 12 Dec. 
1821 te Sha 2065 NH 1955) In: the 


following cases a widow’s annuity was 
held to be preferable to other legacies ; 
Kinmond’s Trs. v. Kinmond, 1873, 11 
Macph. 381 ; Adamson’s T'irs. v. Adam- 
son’s Exrs., 1891, 18 R. 1133; and see 
ILutcheson’s Trs. vy. Hutcheson, 1886, 13 
R. 915. 

2 Baxter and Mitchell v. Wood, 24 
March 1864, 2 Macph. 915 ; M‘Eachern 
y. Campbell's T7's., 26 May 1865, 8 Macph. 
833 


which have been held to comprehend resi- 
due will be found in Chapter X VIII, Sec- 
tion Il. Words and expressions which 
are properly applicable to corporeal move- 
ables will not be extended in meaning so 
as to include residue,—e.g., a bequest by 
an officer in the army of “my uniforms 
and all other personalities, except such as 
I may specially bequeath to others,” —Sp. 
Ca. Douglas’ Bxrs., 1869, 7 Macph. 504. 

5 The extent of the residuary interest 
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1072. The subject of lapsed or resulting interests, including the 
consideration of the circumstances in which a lapse may occur, and 


‘the avoidance of a lapse in cases where a beneficiary interest is 


given to the trust-disponee, is elsewhere considered. As pre- 
liminary to the examination of the question, what interests are 
carried by a residuary clause, it will be proper to enumerate the 
various conditions which may lead to a partial failure of the 
testator’s intentions. 

1073. Where there isa partial disposition or bequest to certain 
persons for purposes to be afterwards declared, and the testator dies 
without executing any deed of appropriation ;? or for trust pur- 
poses, which are set aside by the Court as vague, inextricable,® or 
unlawful,! or which do not exhaust the estate ;° cr upon trust to 
be distributed at the discretion of a party who dies leaving the 
power unexecuted,® or for purposes which lapse by the failure of the 
beneficiary,’ or in consequence of his being excluded by the law of 
approbate and reprobate;® in any of these cases the beneficial 
interest will either fall into residue or result to the legal represen- 
tatives. And althouch the entire interest in estate which is the 
subject of disposition® or bequest?® is not in so many words 
impressed with the character of a trust, yet if a trust is declared of 
any part of the estate, the presumption is, that no beneficial interest 


was meant to be given to the disponees. 


In the absence of a resi- 


duary clause, such interests will therefore result to the legal 


representatives. 


must be estimated as at the conclusion of 
the trust management, and not at the 
testator’s death,—Mackenzie’s Trs. v. 
M‘Dowall, 11 March 1852, 14 D. 739. 
But see Adv.-Gen. v. Hill, 19 March 
1862, 24 D. 8C8. 

1 Chapters XLIV. and LVII. 

2 Sinclair v. Traill, 27 Feb. 1840, 2 D. 
694 ; but see Alston v. Marshall, 2 July 
1833, 11 Sh. 868 ; Jrvine v. Bannerman, 
20 June 1844, 6 D. 1173. 

% Bell’s Pr. § 1884; Mason v. Skinner, 
6 March 1844, 16 Jur. 422, and sequel of 
M‘Nair’s case there stated. 

4 Lord v. Colvin, 7 Dec. 1860, 23 D. 
111; Keith's Trs. v. Keith, 17 July 1857, 
19 D. 1040. 

° Macfarlane v. Cranstoun, 12 Dee. 
1823, 2 Sh. 578, N.E. 496; and see as 
to resulting interests under Charitable 
Trusts, Chapter LVII., Section IT. 

6 Dundas vy. Dundas, 27 Jan. 1837, 15 
Sh. 427; Pursell v. Elder, 19 D. 71; 3 
Macph, (H.L.) 59, 4 Macq. 992. 


” Torrie v. Munsie, 31 May 1832, 10 
Sh. 597 ; Nasmyth v. Hare, 17 Feb. 1819, 
F.C. ; Lord v. Colvin, 15 July 1865, 3 
Macph 1083. 

8 Nisbet's Trs. v. Nisbet, 5 Dec. 1831, 
14D. 145; Peat v. Peat, 14 Feb. 1839, 
LD 508: 

° Finnie v. Cummrs. of Treasury, 30 
Nov. 1836, 15 Sh. 165; Henderson v. 
M‘Culloch, 12 June 1839, 1 D. 927; 
Hamilton vy. Gordon, 1724, M. 6588 ; 
Blackwood vy. Dykes, 11 Sh. 448. 

10 Soutar v. M‘Grugar, 22 Jan. 1801, 
M. ‘Implied Will,” App. No. 2; Ram- 
say v. Anderson, 26 Feb. 1836, 14 Sh. 
570 ; Miller v. Black's Trs.,14 Sh. 555, 
14 July 1837, 2S. & M‘L. 866 ; M‘Leish’s 
Trs. v. M‘Leish, 25 May 1841, 3 D. 914, 
The cases noted in this paragraph include 
those of lapsed interests falling to the 
heir-at-law, and are cited as illustrations 
of the various modes in which a testamen- 
tary purpose may fail. 
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1074, In numerous cases,! in which general or specific ? legacies cuaprer xxx1. 

and provisions have been found to become lapsed in consequence of what interests 

the legatee not surviving the period of vesting, residuary legatees 1)! intoresidue 

have been held entitled to the lapsed succession. It is of no of the special 

consequence whether the testator was or was not in the actual heen 

enjoyment of the estate, if he was in a position to dispose of the 

interest in it after his death. Thus, where a power was conferred Estates subject 

on an annuitant of disposing and conveying at pleasure the capital gisbeot 

sum of a fund set apart for payment of the annuity, it was held that 

a general settlement executed before the power came into operation 

carried the fee to the annuitant’s residuary legatees.? A residuary Bonuses on 

clause carries a bonus on bank stock forming part of the estate ; 4 

and such a clause was held to comprehend the reversionary interest Proceeds of 

in a policy of assurance which had been assigned, by ea facie Policies of 

absolute disposition, in security of a debt. 

1075. Interests resulting by the operation of the law of appro- Legal claims of 
bate and reprobate fall into residue. Thus, where a provision in Widow and 
favour of the testator’s children, with right of survivorship, was 
charged on heritable estate in Scotland, and one of the children 
claimed legitim, the lapsed interest was found not to be subject to 
accretion, but to devolve to the residuary legatee, so as to enlarge 
the fund out of which the legitim was payable.® 

1076. Several cases will be found among the English decisions 
on the question whether lapsed legacies charged on real estate will 
fall into a residue limited to personalty.? In the case of the 
Advocate-General v. Williamson’ where a power of sale for the 
purpose of distribution was held effectual to change the succession 
from heritable to moveable, it was assumed that the expression 
“means and effects” would carry the residuary proceeds of the 
heritable estate, for legacy duty was charged upon the whole estate 


Legacy charged 
on heritable 
estate. 


considered as ftestate succession. It therefore appears that a Proceeds of 
: : 4 6 5 S converted 
residuary clause conceived in terms applicable in a strict sense to jeritace. 
age. 


moveable estate only, would be sufficient to carry a lapsed interest 
under a bequest of a sum of money which is appointed to be paid 
out of the proceeds of the general heritable estate. But a legacy 


1 See Chapters XLIITI. and XLIV. 
(Law of Vesting) ; Scott v. Scott, 7 Feb. 
1843, 5 D. 520. 

2 Karl of Moray v. Stuart, 1782, M. 
8103. 

3 Hyslop v. Maxwell’s Trs., 11 Feb. 
1834, 12 Sh. 413. 

4 Cumming v. Cumming’s Trrs., 26 Feb, 
1824, 2 Sh. 743, N.E, 620. 

5 Marquis of Queensberry vy. Scottish 


Union Insurance Co., 8 March 1842, 1 
Bell, 183, affirming 1 D. 1203. 

6 Breadalbane’s Trs. vy. Pringle, 15 June 
1841, 3 D. 357. See Peat v. Peat, 14 
Feb. 1839, 1 D. 508. 

7 Amphlett v. Parke, 2 R. & M. 232; 
M‘Lelland v. Shaw, 2 Sch. & Lef. 545, 
and cases in Lewin on Trusts, chapter 8. 

8 Adv.-Gen. v. Williamson, Ex. Rep. 
No. 1; 13 D. 486, 2 Bell, 89. 
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charged as a burden on an estate which is the subject of a special 
diego can scarcely be held to be within the scope of a 
residuary clause; and if the bequest failed, we should think the 
heir to whom the estate was destined would be entitled to the 
benefit of the failure. 

1077. Where the distribution of a testamentary estate is post- 
poned in consequence of the existence of annuities for life, it is 
held that the accumulations of the surplus proceeds belong to 
residue! For determining the respective interests of the annuitants 
and the residuary legatees in the annual proceeds of a fund which 
was charged with an annuity in equal shares, the following rules 
were laid down by the House of Lords in the case of Casamayor v. 
Pearson :—(1) that the annuitants were respectively entitled to 
payment of their provisions for any one year, only in so far as the 
free annual proceeds of the fund during such year were sufficient 
for the payment thereof; (2) that when in any year the free 
proceeds exceeded the aggregate amount of the annuities, the 
surplus belonged to the residuary legatees; and (3) that on the 
death of either annuitant the survivor was entitled to payment 
of one-half of the fixed annuity if the interest of the residue were 
sufficient to satisfy the claim.? Where a liferent interest lapses 
in consequence of the widow claiming her legal provisions, the 
interest of the fiar is not thereby enlarged, nor does it emerge 
until the event of the death of the liferentrix ; the intermediate 
proceeds fall into residue, to compensate the payment of the legal 
provision.? 

1078. With regard to the interest or annual proceeds of estate 
not specially appropriated, whether heritable* or moveable, the 
general rule is—subject to the limitations introduced by the Thel- 
lusson Act and 55 and 56 Vict., cap. 58—that such proceeds are 
accumulated for the benefit of the beneficiaries entitled to residue, 
until the arrival of the period of division. Where the payment of a 
residue given to minor children is deferred until the attainment of 


1 Ramsay v. Anderson, 26 Feb. 1836, 
14 Sh. 570; Casamatjor vy. Pearson, 29 
April 18141, 2 Rob. 217 ; Sturgis v. Camp- 
bell, 23 D, 1128 ; 19 May 1865, 3 Macy h. 
(H.L.) 70; and. see Section II., supra. 

2 2 Rob. 217 ; but see Boyd v. Boyd, 
5 July 1851, 13 D. 13802; Berry’s Trs. 
v. Coz’s Trs., 18 June 1850, 12 D. 10387. 

3 Dixon v. Fisher, 1 July 1833, 6 W. 
& 8. 431, affirming 10 Sh. 55; Peat v. 
Peat, 14 Feb. 1839, 1 D. 508; and see 
Rutherford v. Turnbull, 29 May 1821, 1 
Sh. 37, N.E. 38. 


4 Templer v. Templer, 1 April 1828, 
3 W. & 8. 47, affirming 4 Sh. 460. But 
where provisions are appointed in virtue 
of a power to charge the rents of an 
entailed estate during a term of years, it 
would seem the interest of the rents is 
not chargeable ; Earl of Wemyss v. Trail 
22 Nov. 1810, F.C. 

° Pursell vy. Neubigging, 19 D. 71; 
24 March 1865 (nom. Pursell y. Elder), 
3 Macph. (H.L.) 59, 4 Macq. 992 ; Sturgis 
v. Campbell, supra; Campbell v. Reid, 
12 June 1840, 2 D. 1084. 


OF LEGACIES AND RESIDUE. 


593 


the age of majority, a power to provide for their maintenance out cnaprer xxxt. 


of the interest may be inferred from slight indications of intention, 
if indeed it is not implied in the nature of the bequest. 


1079. The interest accruing on a deferred legacy of a special Interest on de- 


fund accresces to the capital, provided the legacy is held to vest 
at the testator’s death.2 Thus, where the interest of a fund was 
destined to the daughters of a testator in liferent, payable at mar- 
riage or majority, the trustees being empowered to expend such 
portions of the intermediate income as might be proper for their 
benefit during minority, it was held that the surplus income which 
had accrued during the minority of the legatees fell to be paid over 
to them absolutely. But if the legacy be given in such terms that 
the right vests at the time to which payment is postponed, the 
intermediate interest will fall into residue, and it has been so held 
even where trustees were directed to set apart a sum to secure the 
eventual payment of the legacy. Where a residue was given to 
minor children, payable as they should respectively attain the age 
of twenty-one, in equal shares, and the shares of the capital were 
found to vest in the several legatees at majority, it was held that, 
in order to accomplish the equality contemplated by the testator, the 
interest which accrued on each share in the hands of the trustees 
should be paid to each legatee along with his share of the capital. 
Interest of a fund directed to be invested in land, to be settled in 
accordance with the truster’s directions, is payable to the heirs in 
the destination from and after the time at which the trustees 
ought, in the exercise of a reasonable discretion, to have made the 
investment.6 Where the trust depends on the occurrence of a 
contingency, the interest will fall to be added to the principal, sub- 
ject to the statutory restraint applicable to accumulations.’ 

1080. Where the interest of a fund is directed to be applied 
for the use of a beneficiary, it is a question of intention whether 
the capital is to be regarded as residue, or as impliedly given to 
the legatee. If the apparent object is to withhold the payment of 
the capital for the purpose of more effectually securing the subject 
as an alimentary fund, a legacy of the capital may be implied& 


1 Campbell vy. Reid, swpra. See Sec- 
tion IT. 

2 Glasgow’s Trs. v. Glasgow, 30 Nov. 
1830, 9 Sh. 87; M‘Alister v. M‘Alister, 
30 Noy. 1836, 15 Sh. 170. 

3 Graham v. Graham’s Trs., 12 Feb, 
1863, 1 Maeph. 392. 

4 Playfai's Trs. v. Hunter, 1890, 17 
R. 1241, 

5 Smith’s Trs. v. Ferguson, 4 Dec, 1867, 


6 Macph. 83. 


VOL. I. 


6 See the cases on this point discussed 
in Chapter LVI., Section II. 

7 Earl of Bective v. Hodgson, 33 L.J. 
Ch. 601. 

8 Sanderson’s Exrs. v. Kerr, 21 Dee, 
1860, 23 D. 227; and see Burnsides v. 
Smith, 10 June 1829, 7 Sh. 735; Blann 
y. Bal, 5 De Gex & Sm. 658; 2 Roper on 
Legacies, 1475 ; Broom’s Legal Maxims, 
606; Williams on Executors, Sth ed. 
1199 ; and see Chapter XVI., Section 
III. (Interests arising by Implication), 
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1081. Even where a testator has provided by a total settlement, 
containing a general residuary destination, for the disposal of his 
entire succession, it may happen that his intentions are partially 
defeated by the occurrence of a lapse; as, for example, in the case 
of the predecease of one or more of the parties to whom shares of 
the residue are given,! or through the non-exercise of a power of 
disposal given to a liferenter,? or in the case of a repudiation of 
the settlement by some of the parties. The case of Nisbet's 
Trustees v. Nisbet * decided that where a residuary legatee obtained 
a decree of reduction of the settlement guwoad the heritable estate 
ex capite lecti, and thereby forfeited his residuary interest in the 
moveable estate, his share did not result to the next of kin, but 
became divisible among the co-residuaries. 

1082. The rule is different in the case of a share of residue be- 
coming vacant in consequence of the predecease of the legatee. In 
that case the law has been settled, since the decision in Torrie v. 
Munsie, that a lapsed share of residue results to the testator’s next 
of kin,’ unless the destination of residue is conceived in terms 
which give a joint interest to the residuary legatees.6 However, 
in a case where a testator divided the residue of his estate into 
twenty-four equal shares, reserving power to dispose of two of the 
shares which he left unappropriated, with a precatory direction 
that, in the event of his failing to do so, the amount of the un- 
appropriated shares should be merged in the general division, it was 
held by Lord Wood, in consideration of the manifest intention of 
the testator to exclude any resulting interest, that the share of a 
predeceasing beneficiary ought to follow the residuary destination 
impressed upon the unappropriated shares.’ 

1083. Provision may, and generally ought to be made against 
the occurrence of a lapse of shares of succession by the insertion 
of a clause of survivorship, or other ulterior residuary destination. 
Where the residue of an estate was destined to the children of A. 
and B. in equal shares, it was observed, that although this destina- 
tion, being in severalty, would not carry a lapsed share over to 
survivors, yet the added words, “I hereby appoint the children of 

1 Torrie v, Munsie, infra. 

2 Alves v. Alves, 8 Mar. 1861, 23 D. 
712, 

3 Nisbet's Trs. v. Nisbet, infra. 

4 Nisbet's Trs. vy. Nisbet, 5 Dec, 1851, 
14D. 145; Breadalbane’s Trs. v. Lady 
LE. Pringle, 15 June 1841, 3 D. 857 ; and 
see Russell v. Russell, 25 Feb. 1835, 13 
Sh, 551. 


5 Torrie vy. Munsie, 831 May 1832, 10 
Sh, 597. 


5 Brown v. Campbell, 16 Mar. 1855, 
17 D. 759; Thorburn v. Thorburn, 16 
Feb. 1836, 14 Sh. 485; Robertson v. 
M‘Vean, 10 Dec. 1819, Hume, 273; 
Arbuthnott v. Arbuthnott, 7 June 1816, 
Hume, 274. 

? Irvine v. Bannerman, 20 June 1844, 
6 D. 1173; and see Alston vy. Marshall, 
2 July 1833, 11 Sh. 868, 
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the said A. and B. to be my residuary legatees,” implied a gift of cHaprer xxx1. 
the entire residue in favour of the surviving children, and were 

effectual to exclude any claim that might be preferred by the next 

of kin. In taking instructions for a settlement, the attention of 

the testator ought to be directed to the necessity of providing against 

a total or partial failure of the primary destination of the residue. 


1 Alves v. Alves, 8 Mar. 1861, 23 D. 712; per Lord J.-C, Inglis, 716. 
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CHAPTER XXXII. 
OF CONDITIONS IN LEGACIES AND PROVISIONS. 


1. ConDITIONS OBLIGATORY ON THE | 2. CHARGES AND BURDENS AFFECT- 
LEGATEE OR DONEB. ING THE SUBJECT OF THE GIFT. 


SECTION I. 
CONDITIONS OBLIGATORY ON THE LEGATEE OR DONEE. 


1084. Conditions in testamentary settlements are distinguished 
according to their mode of operation, and are either precedent or 
subsequent; that is to say, either the vesting of the succession is 
made contingent on the determination of an event in favour of the 
legatee, or the provision is so framed that the legatee is divested 
by the determination of an event in favour of some other person. 
Conditions subsequent are construed in a stricter sense than con- 
ditions precedent, because the policy of the law, while it does not 
absolutely prevent, is at least unfavourable to the imposition of 
conditions the effect of which is to divest a person who has already 
acquired an interest in a succession.! 

1085. Conditions are also divided, with relation to their object, 
into potestative and casual conditions. A potestative condition 
makes the gift dependent on an act, the performance of which is 
within the power of the legatee; and the object of such conditions 
is to secure performance.? Potestative conditions accordingly 
become obligatory on the legatee by acceptance of the grant; a 
principle which has been treated by some writers as an extension 
of the doctrine of approbate and reprobate. Casual conditions are 
those which are determined by the occurrence of an event, such as 
the death of a liferenter, the attainment of majority, the succession 
to another estate, &c. Such conditions, when not dictated by pure 
caprice, usually bear relation to some change in the circumstances 
of the legatee, or of some other party to whom a prior interest in 
the same subject is limited. 

1086. Lastly, conditions are distinguished in relation to their 
obligatory character. A condition which is lawful and possible is 

 Bell’s Pr. § 50; Jarman on Wills, taken bound to pay the granter’s debts, as 
chap. 27. in Moncrieff v. Skene, 29 June 1825, 1 


* For example, a legacy may be bur- W.&S. 672; Bruce’s Trs. v. Hamilton, 
dened with debt, or the legatee may be 29 Jan. 1858, 20 D. 473. 
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obligatory ; the efiect of conditions which are either unlawful or cma. xxxin 
impossible of fulfilment remains for consideration. “© -amall 
1087. In addition to the recognised grounds of distinction which Potestative 
have been noticed, it is necessary, in regard to potestative condi- Giital isto 
tions, to keep in view the practical distinction between imperative es 
and prohibitory conditions. An imperative condition is binding, ae 
unless the act enjoined be contrary to law. A prohibitory condition 
may be legally inoperative, on the ground of its having a tendency 
(1) to interfere with the personal liberty of the legatee, or (2) to 
alter or interfere with the right of property, although the fulfilment 
of the condition, if it had sprung from the spontaneous act of the 
legatee, might have been harmless or even laudable. A prohibi- 
tory condition is sometimes disguised in the form of an imperative 
one; and some of the confusion which pervades this branch of the 
law is perhaps attributable to the tendency of lawyers to look 
rather to the form than to the substance of the injunction. Take, 
for example, the condition that the legatee is to reside in a certain 
place. Discarding the form of the direction, this is obviously pro- 
hibitory ; for residence somewhere being a necessary condition of 
existence, the direction to reside in one place is equivalent to a 
prohibition against residing in any other place. So an injunction 
to marry a particular person is in effect a condition in restraint of 
marriage.! 
1088. Referring to the observations introductory to the law of Effect of condi- 
3 - = : : : tion upon the 
vesting, it will be seen that proper questions of vesting can only vesting of the 
arise with reference to casual conditions ; that is, conditions which !*8*y- 
are determined by an event and not by the will of the legatee. A 
potestative injunction is, in the intention of the testator, necessarily 
a condition affecting the acquisition of a vested interest: but a 
legacy given upon a particular event may not be so. If, for ex- Ryentual con- 
ample, a legacy is made payable upon the occurrence of an event “itions. 
which must happen, although uncertain as to time, the interest of 
the legatee vests a morte testatoris, though the period of payment is 
postponed ; and the interest may accordingly be assigned or attached 
by legal diligence. If, on the other hand, it is uncertain that the 
event contemplated by the testator ever will happen, the event is 
regarded as a condition—dies incertus pro conditione habetur.? ‘The Legacies to 
subject of legacies to trustees and executors is elsewhere considered. ha 
Where the legacy is given to the trustee or executor in that charac- 
ter, his acceptance of the office seems to be a condition affecting 
his right to the bequest. 


1 See the cases on residence, infra cies, vesis immediately, if the contingency 
2 A bequest to be paid at a distant be not imported into the particular gift ; 
time, along with certain contingent lega- Grant v. owe, 1887, 15 R. 81. 
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1089. A condition of frequent occurrence in settlements 1s, 
that the disposition shall not take effect in the event of the legatee 
succeeding to a certain other legacy or estate, or to estate of a 
certain value Such stipulations are effectual though expressed 
in the form of conditions subsequent with a destination-over, pro- 
vided there is a clear purpose of substitution —subject always to 
the operation of the rules of law restrictive of substitutions.’ 

1090. The case of legacies contingent on the legatee’s surviv- 
ance of a definite period of time is exemplified by the case of 
Wilkie v. Wilkie. The testator had directed his trustees to retain 
his lands of Auchleshie in their management for fourteen years 
after his decease, and thereafter to sell the lands, and to divide the 
proceeds among all his children then in life, or their issue, the 
shares of predeceasing children to accresce to the survivors. One 
of the sons died whilst the sale was in progress, and the Court 
found that no share of the price or value of the lands could be 
held to have vested in the son at the time of his death, but that 
his share accresced, in terms of the trust-deed, to the surviving 
children. In other cases, where a right of liferent was given 
subject to the condition of survivance, the right to the fee has 
been held to be affected by the same condition. <A right to 
participate in the profits of a business assumes that there is a 
solvent going business at the time of payment, and the legatee 
cannot rank in competition with creditors. 

1091. Where a legacy is left to a party on condition of his 
appearing to claim it within a certain time, failing which, to other 
parties, the legacy will vest in the eventual legatees at the expira- 
tion of the time appointed. By parity of reasoning, it seems that 
the vesting of a provision contingent on marriage, on success in a 
suit, or on any other arbitrary but lawful condition, will only take 
effect upon the condition being purified ;7 and in general a con- 
dition which the legatee has the power of fulfilling is lawful if the 
act to be performed is lawful, eg., that the legatee shall execute a 
declaration that he desires to appropriate or test on a certain estate.’ 


1 See Ewing v. Ewing’s Trs., 12 June 
1857, 19 D. 835 ; affirmed 22 D. (App. 
Ca.) 5; Cunningham v. Moncreiff, 6 July 
1858, 20 D, 1214; Erskine v. Williams, 
14 Dec. 1848, 6 D. 226; Lawson v. 
Imrie, 10 June 1841, 3D. 1001. 


4 Somerville’s Trs. v. Dickson, 3 March 
1865, 8 Macph. 602, 

© Pollok and Sons’ Tr. y. Pollok, 1880, 
7 R. 975. 

6 Stevenson v. Macintyre, 30 June 
1836, 4 Sh. 776, N.E. 784; Neilson v. 


2 Kerr v. Thomson’s Trs., 18 Dee. 
1865, 4 Macph. 179. 

3 Wilkie v. Wilkie, 27 Jan. 1837, 15 
Sh. 431; and see Larl of Lauderdale v. 
Boyles Exr., 19 May 1830, 8 Sh. 771; 
Scott v. Scott, 12 July 1860, 22 D, 1420, 


Coutter, 1710, 4 Br. Sup. 807. 

7 See Hunter vy. Nicolson, 29 Nov. 
1836, 15 Sh. 150; Scot v. Seton, 1708, 
M, 2998. 

8 Reids v. M‘Phedran, 1881, 9 R. 80. 
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A bequest to members of a family of a particular religious pro- CHAP. XXXII. 
fession is a good conditional legacy.t Where an annuity is given 
to a parent subject to the obligation of maintaining the family, 
the obligation is satisfied by an offer to maintain the child in 
family. This is perhaps rather a trust than a condition. The 
ordinary rules as to election apply to legacies given under condi- 
tions.’ Where a legatee has to give something or to pay something 
as a condition of receiving a legacy, his performance of the con- 
dition does not render him preferable to other legateest A 
legacy having been given to a parent upon the singular condition 
of his having two children living at any time, the condition was 
held not to be purified by the birth of a second child which lived 
only three-quarters of an hour, and had not been heard to ery. 
In the case of a legacy, the amount of which is left to the dis- 
cretion of trustees, the exercise of the power is regarded as 
conditional; and accordingly the legacy will lapse by the death 
of the trustee if he has neglected to exercise it.6 Professor Bell 
remarks, that where the condition s¢ sine liberis is expressed, the 
mere birth of a child, irrespective of its survivance, will give a 
vested interest ; a distinction which is correct in principle, though 
it may be doubted whether, in the actual decision of such cases, 
attention has been paid to the difference between express and 
implied conditions.’ 

1092. Where legacies have been given to a family of children, Conditions de- 
or to a parent failing issue of his body, and the circumstances were area Ae 
such as to render it improbable that additions would be made to “bildren. 
the family, the Court has sometimes allowed payment to be made 
in anticipation of the period of vesting, on security being found 
for repayment in the event of the succession opening to future 
issue.8 And it has been held, on the construction of a direction to Bequest to in- 
convey residue to a party who was insane in the event of his event of resto- 
recovery, whom failing to another, that the trustees were entitled Dee 
to denude in favour of the conditional institute on the arrival of 
the period of distribution, the party first instituted being then in a 
state of mental incapacity.? 


1 Hays v. Brown, 1883, 10 R. 460. * Bell’s Prin. § 1782. See also Glen- 


2 Barry’s Tvs. v. Barry, 1888, 15 R. 
496. 

3 Johnston v. Johnston, 1875, 2 R. 
986. 

4 Qameron’s Tr. v. Gow, 1874, 1 R. 
683. 

5 Roberton v. Roberton, 22 Jan. 1833, 
11 Sh. 297, an unfortunate extension of 
a vicious rule of evidence. 

6 Burnsides vy. Smith, 10 June 1829, 7 
Sh. 735, 


dinning v. Walker, 30 Nov. 1825, 4 Sh. 
237, N.E. 241. 

8 Scheniman v. Wilson, 25 June 1828, 
6 Sh. 1019; Blackwood vy. Blackwood’s 
Trs.. 11 June 1833, 11 Sh. 699. Com- 
pare these cases with Biggar’s Trs. vy. 
Biggar, 17 Noy. 1858, 21 D. 4, 

9 Dron’s Trs. vy. Peddie, 5 March 1850, 
12 D, 825. 
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CHAP. XXXIL 1093. One of the most common conditions in settlements of 
Condition re. landed estates is, that the heirs of entail shall take and bear the 
eee the var Bame and arms of the entailer. Where the condition further 
the granter’s yequires that no other surname and arms shall be used, it is under- 
= stood that the heir cannot conjoin another surname or quarter 
other arms with those of the entailer, but the question has not, so 
far as observed, been the subject of express decision. The rule of 
strict construction obviously involves the surrendering of other 
estates to which similar conditions are applicable. Where the 
entailer’s family had not received a grant of arms from the Lord 
Lyon, the condition was held to impose upon the heir the obligation 
of obtaining a grant of arms distinctive of the entailer’s family, 
and descending to the heirs of entail. 
Unlawful and 1094. We proceed to consider the subject of unlawful and im- 
po ple ye. possible conditions, a subject which involves the question in what 
Hage circumstances a legatee is entitled to take a bequest free from 
dition unlawful a potestative Anahi, On this last point our law is free 
orimpossible. from an element of complexity which has entered into that of 
England in consequence of the Courts of Law there having adopted 
the principle that a devise of real property upon an impossible or 
unlawful condition is void, while the Courts of Equity, in the ad- 
judication of questions of personal succession, have adhered to the 
maxim of the Civil Law, according to which such conditions are held 
pro non scriptis.2 Inthe jurisprudence of Scotland, it is a universal 
rule that a bequest or voluntary provision, coupled with an un- 
lawful or impossible condition, is effectual, the condition being 
either held pro non scripto or treated as satisfied because the 
executor or legatee has done all that is possible to satisfy the 
testator’s requirement.? Thus, a legacy to purchase a commission 
in the army having accrued after the abolition of purchase, the 
legatee was held to be entitled to take the legacy discharged of 
Distinction be- the impossible condition. Legacies and bequests may be said to 
tween unlawful 
purpose and be unlawful either when they are granted for an unlawful purpose, 
wiiwil con- oy when granted upon a condition such as the law will not enforce. 
The subject of unlawful purposes has been considered in a previous 
chapter, in conjunction with that of conditions which are void, as 
interfering unduly with the right of property. As respects con- 
ditions in restraint of personal liberty, these are of rare occurrence 
in modern settlements. ‘Two examples have attracted the attention 
of authors,—restraints on residence and restraints on marriage. 


1 Moir v. Graham, 1794, M. 15,537. 4 Dunbar v. Scott’s Trs., 1872, 10 

? 2 Jarman on Wills, 5th ed. pp. 849- Macph. 982; and see Pirie vy. Pirie, 
54, 1872, 11 Macph. 94. 

3 See Bell’s Pr. § 1785; Ersk. 3, 3, 5 Chapter XV., Section I. 


8055 Stair, 1, 8; 7: 6 Of the same nature is the condition 
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1095. Two cases are reported on conditions as to residence. In 
the first, Reid v. Coates, the legacy was given by an uncle, coupled 
with the condition that the legatee should not reside with his 
mother. The Court, before deciding the question, inquired whether 
the legatee intended to observe the condition of separate residence ; 
and having received an answer amounting to a non repugnantia, 
they refused to interfere, as it was not unlawful for the legatee to 
fulfil the condition. In the subsequent case of Fraser v. Rose, the 
Court seems to have gone further, and to have held the condition 
of non-residence with the legatee’s mother, she being of good 
character, altogether nugatory. The doctrine that a degrading or 
contumelious condition may be disregarded certainly commends 
itself to reason; but we incline to think that a condition enjoining 
residence in a particular place is lawful, on the principle that the 
testator may desire his representative to keep up a connection with 
the locality of his choice, and that the condition is sufficiently 
complied with by having a home or place of residence in the 
locality, and occasionally visiting it. As to restraints on residence 
with the legatee’s parents or near relatives, the case of Fraser y. 
Rose proves that the Court will not enforce the condition without 
inquiring into its reasonableness. If, therefore, the condition be 
capricious or unreasonable, it may be disregarded. 

1096. Restraints on marriage are clearly illegal and inoperative 
when they are, either in form or in effect, equivalent to total 
prohibition. It may be added, on the authority of the English 
decisions on wills, that a restriction of the legatee’s choice to a 
particular person, or to members of a particular class or profession, 
is void, as having a tendency to absolute prohibition ;° but it is 
not clear that the exclusion of a particular person or class of 
persons® would be objectionable. Conditions as regards time are 


sometimes attached to a provision in 
favour of a minor, that the parents shall 
not interfere with the education or up- 
bringing of the child, but shall defer in 
these matters to the testamentary guar- 
dians or trustees; see Charteris v. Zhe 
Lord Advocate, 22 Feb. 1750, 1 Cr. St. & 
Pat. 463. 

1 Reid vy. Coates, 5 Mar, 1813, ¥.C. 

2 Fraser v. Rose, 18 July 1849, 11 D. 
1467. 

3 A donor may, of course, make it a 
condition of a provision that the donee is 
no longer to reside with him ; see Pater- 
sons v. Paterson, 26 Jan. 1849, 11 D. 
441. As to residence, see 2 Jarman on 
Wills, 3d ed. p. 51; and case of Filling- 


ham v. Bromley, T. & R. 530, where Lord 
Eldon compelled a purchaser to take a 
title, although the vendor’s right was 
clogged with the condition of residence. 
See also Stones vy. Parker, 29 L.J. Ch. 
874. 

4 See the cases collected in Br. Syn. 
458; and 2 Jarman on Wills, 5th ed. 
900. 

5 See M‘Rath v. Alewander, 1712, M. 
2975. 

6 Forbes v. Forbes’ Trs., 1882, 9 R. 
675 ; compare Ommanney v. Douglas, M. 
2985, 15 March 1796, 3 Pat. 448, where 
the judgment of the Court of Session, re- 
jecting the condition, was reversed, with 
Keily v. Monck, 3 Ridg. P. C. 205, where 
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only valid when coupled with a dispensing power ; eg., when it is 
provided that the legatee shall not marry in minority without the 
consent of guardians or trustees! And, conversely, conditions 
involving the requirement of consent seem only to be binding 
when bearing relation to the period of legal minority, or such 
reasonable period of less-age as the testator may appoint. A pro- 
vision to a wife upon condition si vidua manserit et non nupserit 
would seem to be lawful.2 In practice it is not uncommon to 
restrict the amount of a widow’s provision in the event of a second 
marriage,? and an annuity during viduity or until second marriage 
is effectual according to its terms.‘ 

1097. In the interpretation of conditions as to marriage with 
consent of trustees, two principles have been established in favour 
of the legatee ; first, that the trustees cannot refuse their consent 
except upon reasonable grounds ; and secondly, that it is not neces- 
sary that the consent should be declared, it being sufficient that the 
trustees do not object to the marriage.® As a necessary conse- 
quence of the first of these propositions, it follows that, if the trus- 
tees withhold the desired consent capriciously, the legatee is free 
to marry without it, and by so doing does not forfeit the legacy.® 
The second proposition is illustrated by the case of Wellwood’s 
Trustees. The truster had directed his trustees to entail and secure 
his Jands of Foleyhill upon his granddaughter, Miss Boswell, and 


a condition not to marry a man who was 
not seised of an estate in fee, or of per- 
petual freehold of the annual value of 
£500, was held to be too general, and 
therefore illegal. 

1 See Buchanan v. Buchanan, 1680, 
M. 2968; 3 Br. Sup. 335 ; Fetternear v. 
Semple, 1680, M. 2969, 

2 Foulis v. Gilmour, 1672, M. 2965 ; 2 
Br. Sup. 160. <A similar condition in a 
postnuptial contract, applicable to the 
second marriage of the surviving spouse, 
was held valid in Kidd v. Kidd, 10 Dec. 
1883, 2 Macph, 227. 

3 Smith’s Trs. v. Smith, 1883, 10 R. 
1144. 

4 So held in the case of a gift of income 
to the truster’s unmarried daughters, 
—Sturrock vy. Rankin’s Trs., 1875, 2 R. 
850. 

> M‘Kenzie v. Kinminity’s Cr., 1750, 
M. 2977, 6592; Elch. “ Provisions to 
Heirs,” No. 138. 

6 Bunten v. Buchanan, 1710, M. 2972 ; 
Pringle v. Pringle, 1688, M. 2972; 2 Br. 
Sup. 126; Dalziel v. Scotstarvet, 1688, 


M. 2971; Gordon v. Petrie, 1682, 3 Br. 
Sup. 483; Foord vy. Foord, 1682, M. 
2970. On the authority of Jarman (2, 
46), it may be added that the Court of 
Chancery is also extremely liberal in con- 
struing expressions of consent, and it will 
presume consent from the absence of dis- 
sent, agreeably to the maxim, qui tacct 
consentire videtur ; Mesgrett v. Mesgrett, 
2 Vern. 580; Daley v. Desbowverie, 2 
Atk. 261; D Aguilar v. Drinkwater, 2 
V. & B. 225. In Pollock v. Croft, 1 Mer. 
181, where, under the circumstances, con- 
sent was not reyuired to be in writing, a 
general permission to the legatee to marry 
according to her discretion appears to 
have been deemed sufficient, without any 
further consent. And in Strange v. Smith, 
Amb. 263, Lord Hardwicke held that a 
mother, whose consent in writing was re- 
quired, had, by making the offer to and 
permitting the addresses of the intended 
husband, given a consent to her daughter’s 
marriage which she could not retract, 
though no written consent had been given, 
as required by the settlement. 


OF CONDITIONS IN LEGACIES AND PROVISIONS. 


certain substitutes, with a proviso that, in the event of her marry- 
ing without the approbation of his trustees first had and obtained, 
her right and interest in the said lands should immediately cease 
and determine, fortified by a resolutive clause. Miss Boswell 
married in minority, without the knowledge of the trustees. Ina 
multiplepoinding, brought for the purpose of ascertaining on whom 
the estate ought to be settled, the Court, on the suggestion of Lord 
Fullerton, required the trustees to state whether they were now 
willing to give their consent and approbation of the marriage. The 
trustees having given their consent by a minute, it was held that 
the wish of the testator had been sufficiently complied with. The 
death of the party whose consent is required will, by rendering 
fulfilment of the condition impossible, enable the legatee to take 
the bequest unconditionally Where a father granted a bond of 
provision to his daughter (supposing her to be unmarried), to be 
null if she married without his consent, and having afterwards 
learned that she was married, he expressed his dissatisfaction, but 
received her into his family, the Court held that the provision was 
not exigible.® 

1098. In England conditions in restraint of marriage have been 
held void, as being in ¢errorem merely,* when the will contained no 
destination-over in default. This element has not been much con- 
sidered in the decisions of the Court of Session. Where a bequest 
is given absolutely, subject to a declaration that the subject shall 
not fall under the operation of the legatee’s contract of marriage, 
the declaration may be inoperative if the legatee has by contract 
conveyed away estate to be acquired during the marriage. In this 
case the condition cannot be fulfilled ; the legatee takes the legacy, 
and must fulfil the obligation to convey for the purposes of the 
contract of marriage.® 


SECTION II. 
CHARGES AND BURDENS AFFECTING THE SUBJECT OF THE GIFT. 


1099. A legacy may be given under the condition that the 
legatee shall, in a certain event, or it may be in any event, make pay- 
ment of a sum of money to a third person, or grant security over 
the subject to that person.® This is a proper case of a legacy given 


1 Wellwood's Trs. v. Boswell, 21 June RB, 295; Simson’s Trs. v. Brovm, 1890, 


351, eo Dy l2i 17 R. 681. 
2 Grant v. Dyer, 1813, 2 Dow, 73. 6 An example of such a condition is 
3 Hay v. Wood, 1781, M. 2982; the case of Falconar Stewart v. Wilkie, 
Hailes, 864. 1892, 19 R. 631, where a condition of 
4 2 Jarman on Wills, 5th ed. 894, p»yment of £10,000 in case an estate were 


5 Douglas’ Trs. v. Kay's Trs., 1879, 7 — ‘* disposed of ” was enforced, 
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under a condition; but in such a case the testator’s object might 
be accomplished by directly burdening the subject of bequest, and 
it may be convenient to consider the two cases together. 

1100. There is not much settled law on the subject of legacies 
affected by charges or burdens. It is a principle of the law of 
Scotland, of respectable antiquity, that heritable debts in a question 
between heirs affect the subjects on which they are respectively 
secured in the absence of testamentary directions disburdening the 
lands, or directing payment to be made from other sources.t Thus, 
where lands were burdened to an extent exceeding their value, and 
these lands were afterwards left as a family provision to a lady in 
liferent, and her children in fee, the Court refused to allow a proof 
of facts and circumstances showing that the testator intended to 
cancel the bond, and to treat the debt as one affecting his general 
estate.2 The case was certainly a hard one for the legatees, but it 
must be admitted that the proof demanded could not be brought 
within any of the known categories of admissibility of extrinsic 
evidence in aid of the construction of wills. In another case, 
where heritable estate was left to a legatee “ under burden of any 
heritable securities that may affect the same, and the . . ground- 
annual affecting it,’ and the testator afterwards purchased the 
eround-annual and redeemed the bond, taking assignations to both, 
it was held that the legatee took the estate discharged of the 
heritable debt, but burdened with the ground-annual.? The dis- 
tinction here taken is not very clear, because, if the case has to be 
decided as a question of property, it would seem that the act of taking 
an assignation to the debt, instead of a discharge, was sufficient to 
prevent its extinction (as has been held in entail cases), while, if 
the question be one of intention, the presumed intention would 
be the same as to both debts. 

1101. On the cognate question of the effect of a bequest of a 
moveable subject which the testator has burdened or impledged, 
there is a decision by Lord Kyllachy,* who in his judgment states 
that no direct Scottish authority on the point could be found. 
“ According to English law, a specific legatee is entitled to have his 
legacy redeemed at the expense of the testator’s general estate from 
charges created by the testator ;° and although the rule as regards 
bequests of real estate appears to be altered by the Act 17 and 18 
Vict., cap. 113, I do not find that there has been any alteration by 


1 The effect of such directions is con- 3 Murray v. Parlane’s Tr., 1890, 18 R. 
sidered in a subsequent chapter (Chapter 287. 
LXX,, Section IV.). 4 Stewart v. Stewart, 1891, 19 R. 310. 
2 Brand y. Scott’s Trs., 1892, 19 R. 5 Bathamley, L.R. 20 Eq. 804; Ash- 
768. burner, 2 Br. Ch, Rep., 113 ; Williams 
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Statute with respect to specific legacies of moveable subjects. As cuar. xxx. 


expressed by Lord Thurlow in the case of Ashburner (cited below), 
‘ If a testator gives a cup which is in pawn, it is a full gift, and 
the executor must redeem.’ The rule seems to be the same in the 
Civil Law, at all events it seems to have been so settled by the 
time of Justinian,—Inst. i1. 20, 12.”1 This, however, in his Lord- 
ship’s opinion, had never been recognised as the law of Scotland, 
and the policy of assurance, which in this case had been assigned 
in security of advances, was held to be bequeathed cum onere. It 
seems to the writer that the principle of this decision may also be 
deduced from the principle of the ademption of specific legacies, 
because the impledging of a moveable isa partial ademption. That 
the Roman law did not so regard it is a weighty circumstance, but 
where the principles of the Roman law are not consistent, we may 
choose the principle which we think best and most accordant with 
the nearest analogies in our own system.’ 


119 R. 3811, note. even where there has been abatement of 

2 A testamentary burden on a subject the specific bequest,—Fergus v. Fergus, 
specifically bequeathed is preferable to the 1833, 11 S, 362 ; compare Greiy’s Trs. v. 
specific bequest, and must be paid in full @retg, 1854, 16 D, 899, 
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CHAPTER XXXIII. 


GIFTS SUBJECT TO LIFERENTS OR LIFE INTERESTS. 
(INCLUDING FEE AND LIFERENT.) 


1. ConstRucTION IN Dispositions To | 3. ESTATE OF A BENEFICIARY LiFE- 


STRANGERS, OR TO SPOUSES AND RENTER. 
CHILDREN NOMINATIM. 4, Lire INTERESTS DECLARED ALI- 
2. GIrTs TO CHILDREN NASCITURIS, MENTARY OR NOT ASSIGNABLE. 


SUBJECT TO A LIFERENT OR LIFE 
INTEREST IN THE PARENT. 


SECTION I. 


CONSTRUCTION IN GIFTS TO STRANGERS, OR TO SPOUSES AND 
CHILDREN NOMINATIM. 


1102. The expressions “ fee,” “ liferent,” “conjunct,” &c., when 
used in marriage-contracts and family settlements, have, as is well 
known, received an interpretation depending on the relationship of 
the parties and the source from which the estate is derived, and 
differing from the meaning which would be given to the same terms 
in destinations to strangers. 

1103. In the case of destinations to strangers, the general rule 
is, that an estate given simply, without reference to time, imports 
afee. Accordingly, a destination to such persons in “conjunct 
liferent,” or in “conjunct fee,” imports an estate for life or in fee, 
as the case may be, to the institutes and the survivor of them.! 
In the case of a destination to strangers in conjunct fee and life- 
rent, the grantees, according to Professor Bell,? are joint fiars dur- 
ing their joint lives; but the survivor enjoys his own fee of the 
one-half and only a liferent of the other, the fee of which descends 
to the heir of the predecessor. In other words, the disponees 
have only a right in severalty in the fee. This construction is 
adopted in order to give a meaning to the words “and liferent ;” 
for if the survivor took the whole estate, the right would be indis- 
tinguishable in its properties from a joint estate in fee, and the 
gift of the ferent would be rendered nugatory. A destination to 
the parties jointly, and to the survivor and their heirs, imports a 

1 Stair, 2,3, 41 and 42; Ersk. 3, 8, bed,” App. No. 2; and see Bell’s Prin. § 


35 ; Bisset v. Walker, 1799, M. ‘‘Death- 1879, 5th ed. 1882. 
? Bell’s Prin. § 1709. 
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Joint interest in the fee with the right of survivorship, and a sub- cmap. xxxm. 
stitution to the heirs of the survivor. 
1104, Next as to destinations in marriage-contracts or family Principles of 
: : - constructi 
settlements, the construction of these appears to be precisely the applicable to 
same in the class of destinations under consideration as in those of consunct des- 


a purely heritable character. In such settlements accordingly, a aatly Deo 
destination to a parent in liferent, and to his child or children °”™ 
nominatvm in fee, receives effect according to the natural meaning 

of the words, whether the conveyance proceed from a stranger or 

from the parent himself ;1 though in the latter case, as the life- 

rent is one by reservation, the adjection of a power of disposal is 

held equivalent to a reservation of a fee-simple interest during 

the granter’s lifetime The construction is the same where the 
destination is to children named and to such as may be born, the 

fee in the children named being held sufficient to support the title 

of those who may come into existence.? 

1105. A destination to spouses “in conjunct fee and liferent,” ‘‘Conjunct fee 
in the general case, gives the entire fee to the husband, burdened pea 
with a liferent in favour of the wife,‘ contrary to the natural these words 
meaning of the expression, which would import a joint pro indiviso the husband, 
right to the fee, with a liferent in the survivor of the share which 
fell to the heirs of the other. And it makes no difference in the 
result whether the conveyance proceeds from the husband himself, 
from a stranger,® or from the wife’s father ;7 nor does the form 
in which the liferent interest is limited affect the constructions 
But if the subject of the conveyance be the wife’s separate estate, 
it is settled that a destination in “conjunct fee and liferent ” does 
not transfer the fee to the husband ; the presumption in such cases 
being that the granter intended to reserve the fee, and to give 
only a liferent interest to the surviving spouse.? If the property 
come from the wife’s side of the house, and if there be a destination 
to her heirs or the heirs of the marriage, the husband is lferenter 
and the wife is fiar.!° Aninterest in the fee of property conveyed 
by the husband or by a stranger may be conferred on the wife by 


1 Mackintosh vy. Mackintosh, 28 Jan. 6 Wilson v. Gln and Madden v. 
1812, F.C. Curries Trs., supra. 
2 Cumming v. Adv.-General, 1756, M. 7 Fisher's Trs. v. Fisher, 19 Nov. 1844, 
15,854, 4268; Baillie v. Clark, 23 Feb. 7 D, 129. 
1809, F.C. ; Dickson v. Dickson, 7 Feb. 8 Wilson v. Glen, supra. 
1780, Hailes, 865; Stiven v. Brown’s 9 Cameron v. Young, 28 June 1837, 15 
Trs., 1878, 11 Macph. 262. Sh. 1205 ; Murray v. Blair, 4 April 1739, 
3 Dykes vy. Boyd, 3 June 1813, F.C, 1 Cr. St. & Pat. 251; Myles v. Calman, 


4 Wilson v. Glen, 14 Dec. 1817, F.C. ; 12 Feb. 1857, 19 D. 408; over-ruling 
Madden vy. Currie’s Trs., 22 Feb. 1842,4 Neilson v. Murray, 1 Pat. 65. 
D. 749. ” Brough v. Adamson, 1887, 14 R. 
5 See Bell’s Prin. § 1709. 858, and cases in preceding note. 
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a clause of conditional institution in favour of the survivor." 
Where children are substituted to parents in the destination, it has 
been held that the word “children” may include the heir or issue 
of a deceased child.” 

1106. The construction of destinations by which a joint or con- 
junct liferent is given to spouses (without the use of the word 
allenarly, or only), and a fee to children nascituri or not named, is 
precisely the same as that of destinations in conjunct fee and life- 
rent; that is to say, a conveyance by a stranger to spouses in con- 
junct liferent gives the fee to the husband, unless the survivor is 
conditionally instituted as fiar in express terms;* while, on the 
other hand, a conveyance by either of the spouses to them- 
selves and the longest liver in liferent, with a nominal fee to the 
heirs of the marriage, leaves the fee untransferred in the person of 
the granter.4 In such destinations the right of either spouse may 
be restricted to a liferent by the use of the word allenarly, or only. 
It has been held that there is such an analogy between the Scottish 
and the English forms of destination of land to parents in liferent 
and the heirs of the body in fee, that an English destination com- 
prehending lands in Scotland gives the same rights as would flow 
from a destination in the forms which are in use in Scotland. 
Where such a destination is contained in a contract of marriage, or 
in a deed of gift in contemplation of marriage, it must be remem- 
bered that, even if the terms of the destination are such as to vest 
the fee in one of the parents, the rights of the issue of the marriage 
are so far protected that a substitution in their favour cannot be 
defeated by the parents’ gratuitous deed.® 


SECTION II. 


GIFTS TO CHILDREN NASCITURIS SUBJECT TO A LIFERENT OR 
LirE INTEREST IN THE PARENT. 


1107. The construction of destinations to children nascitwri (in 
which category all gifts to children unnamed? would appear to be 


1 Burrowes v. M‘Farquhar’s Trs., 6 
July 1842, 4 D. 1484; M‘Gregor v. 
Forrester, infra; Scott v. Maxwell, 12 D. 
932 ; 22 June 1854, 1 Macq. 791. 

2 Sp. Ca. Ranken, 1870, 8 Macph, 878. 

3 M‘Gregor v. Forrester, 13 April 1835, 
18. & M‘L. 441, affirming 9 Sh, 675. 

4+ Jameson v. Strachan, 27 Jan. 1835, 
13 Sh. 318; Mackellar v. Marquis, 4 
Dec. 1840, 3 D, 172, 


® Studd vy. Cook, 1883, 10 R. (H.L.) 
53, affirming 8 R, 249, 

& Smith Cuninghame v. Anstruther’s 
Trs., 1869, 7 Macph. 689. 

” Porterfield v. Graham, M. 4277 ; 17 
March 1870, 2 Pat. 537; Lindsay v. 
Dutt, 1807, M. ‘‘Fiar,’” App. No. 1; 
Ralston v. Hamilton, 4 Macq. 397. It 
does not appear from the report of the 
last cited case whether there were any 
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included) is liable to be affected by the consideration that the right cHap. xxxmt. 
cannot vest in a class of persons who are non-existent. One con- 

sequence of this doctrine is the establishment of the rule according 

to which, in certain cases, estate destined in general terms to 

children in fee is held to vest in the parent or parents in whom 

the estate nominally given is an estate of liferent. The construc- Restriction to 
tion of the word “liferent” as equivalent to “fee,” where the fee scm"? 


Is ex figura verborum given to children nascituri, was originally mes Me 
adopted by the Court in crder to prevent the anomaly of a fee of cary ics a 
feudal estate being kept in suspense until the birth of children. 
Afterwards, when the intention to limit the parent’s interest to an 
estate for life was strongly manifested, as by the use of the word 
“allenarly” or “only” in conjunction with “liferent use,” the principle 
of a fiduciary fee in the liferenter for the benefit of unborn children 
was admitted.? A disposition to spouses in conjunct fee and life- 
rent for their liferent use allenarly, and to the children in fee, vests 
a fiduciary fee in the parents and a substantial fee in the children. 
And it has since been ruled that where a nominatim disponee is 
associated with the children in the destination, he takes the fee for 
behoof of himself and the children who may come into existence.4 

1108. A restriction of an estate in “conjunct fee and liferent ” ‘Conjunct 
to the liferent use allenarly of one® of the spouses, will in general ens 
vest the substantial fee in the other spouse. For, as the restriction Feeaiesiairity 
to liferent use is inconsistent with the force and effect of a destina- right to a life- 
tion in “conjunct fee and liferent,” the Courts endeavour to reconcile pet 


the expressions by supposing an intention to confer a fee on the 


children born before the date of the will, 
but there were children answering the 
designation at the death of the testator, 


26 May 1815, F.C. ; Allardice v. Allar- 
dice, 1795, Bell’s Fol. Ca. 156; Napier 
v. Scott, 14 Feb. 1826, 2 W. & S. 550; 


and this circumstance was held not to 
affect the construction. 

1 Frog’s Crs. v. Lis Children, 1735, M. 
4262; Lillie v. Riddell, 1741, M. 4267 ; 
Lindsay v. Dott, 1807, M. ‘‘ Fiar,” App. 
No. 1 (where it was held that the circum- 
stance that children were in existence at 
the execution of the deed, and that none 
were afterwards born, made no difference 
in the construction); Dewar v. M‘Kinnon, 
5 May 1825, 1 W. & S. 161 (where the 
rule was applied to a destination to the 
“ heir-male of the marriage,” under reser- 
yation of the parents’ liferent, proceeding 
upon an obligation to dispone). 

2 Newlands v. Newlands’ Or., 1794, M. 
4289 ; 26 April 1798, 4 Paton, 43; Thom- 
son v. Thomson, 14 Dec, 1812, 1 Dow, 
417, and 5 Paton, 654 ; Harvie vy. Donald, 

VOL. I. 


Dixon y. Fisher, 1 July 1833, 6 W. & 8. 
431. The word ‘‘alimentary” seems to 
be of equivalent force ; Douglas v. Sharpe, 
9 Mar. 1811, Hume, 173; Kennedy v. 
Allan, 19 Feb. 1825, 3 Sh. 554, N.E. 
383; Gerran y. Alexander, 1781, M. 
4402, 

3 Watherstone v. Renton, 
4297 ; Bryson vy. Munro's Trs., 
R. 986. 

4 Martin's Trs. v. Milliken, 24 Dee. 
1864, 3 Macph. 326; Macgowan v. Robb, 
1 Macph. 141, 2 Macph, 943. 

5 Wilson v. Glen, 14 Dec, 1819, F.C. ; 
Cameron v. Young, 28 June 1837, 15 Sh. 
1205; Wilson v. Reid, 11 Dec. 1827, 6 


1801, M. 
1893, 20 


Sh. 198; Forrest v. Forrest, 26 May 
1863, 1 Macph. 806. 
2Q 
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cuar, xxxm. party from whom the estate has come, or on the husband propter 
persone dignitatem, and to restrict the right of the other to a life- 
rent use. And it would seem that, even in a destination to the 
spouses by one of themselves “ in conjunct liferent,” the restrictive 
construction which has been put on the word “allenarly” will 
yield, as in the case of other liferent rights by reservation, to the 
presumption which a power of disposal is held to furnish of the 
granter’s intention to retain the fee.’ 

Extension of 1109. The distinction established between the words “liferent ” 

Wicen Rots and “liferent use only” in relation to heritable estate was ulti- 

pecuniary pro- mately extended to all family provisions by way of direct destina- 

sg tion or bequest, irrespective of the nature of the subject of the 
conveyance. “The decisions of the Scotch Courts,” said Lord 
Campbell, “make no distinction between land and money in this 
respect; and with regard to money, treat a disposition to the 
parent for life, remainder to the children nascituri, without the 
word ‘allenarly,’ as in effect a simple destination, which may be 
defeated by the parent who is considered the fiar.”? The extension 
of the feudal maxim, that a fee cannot remain in suspense to 
destinations of personalty, was regretted by many of the eminent 
lawyers of the past generation; so much so, that Lord Corehouse 
said that the Court would decline to go further in that direction 
than was warranted by the exact terms of former judgments, or to 
extend a doctrine in itself so questionable.t The rule, however, 
is too firmly established to be displaced by any authority except 
an Act of Parliament. 

1110, The recognition of a constructive trust in the parent 
oe nod, the effect of the word “allenarly” explains and justifies the 
eis 2 tec ond application of like principles of construction to gifts of land and 

money in fee and liferent allenarly. This principle has been so com- 
pletely carried out, that even where the subject is purely heritable 
a destination-over is treated as a conditional institution, and not 
as a substitution. Hence the fee vests absolutely in the surviving 
children, and their heirs take precedence of the substitutes in the 
destination,’ service being unnecessary (under the common law) 
to vest the right. But if the destination be to a parent in liferent 
for his liferent use allenarly, and to the heirs-male of his body in 


Conditional 


1 Per Lord Brougham in M‘Gregor v. 
Forrester, 138 April 1835, 1 S. & M‘L, 
458. 

2 Lamington v. Moor, 1675, M. 4252; 
L. Tulliallan v. L. Clackmannan, 1626, 
M. 4253 ; Drumkilbo v. Lord Stormonth, 
1629, M. 4254; Dickson v. Dickson, 
1780, M. 4269 ; Hailes, 865 ; Porterfield 


v. Graham, M. 4277, 17 March 1780 ; 
2 Pat. 537. 

% Mackintosh v. Gordon, 17 April 1845, 
4 Bell, 105 ; see p. 119. 

4 Mein v. Taylor, 8 June 1827, 5 Sh. 
SOS INI 8 FONE, 

5 Snell v. White, 1872, 10 M. 745. 

6 Douglas v. Thomson, 1870, 8 M. 374. 
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fee, this is a proper heritable destination, which cannot be defeated cuap. xxxmt. 


by the joint act of the father and his eldest son and heir pre- 
sumptive It would seem that even in the case of a disposition 
taken at the request of a purchaser to himself for liferent use 
alenarly, and his heirs whomsoever in fee, the purchaser is only 
a liferenter, and his heir-at-law is preferable to his testamentary 
heirs. This decision seems to carry technicality as far in the one 
direction as Frog’s case did in an opposite sense, and it is to be 
regretted that Lord Deas’ opinion in favour of the testamentary 
heirs did not prevail. 


1111. Where a father, being infeft, conveys to himself in life- Etect of omis- 


rent, for his liferent use allenarly, and to his children in fee, and 


upon this conveyance takes infeftment in liferent only, and in the #@. 


instrument of sasine no mention is made of the children’s right to 
the fee, the lands remain attachable by the father’s creditors.3 
But in a question of succession the personal right remains in the 
children, and may be taken up by declaratory adjudication, or, in 
the case of an heir, by service to the father. No special title is 
necessary for vesting the fee of a legacy under a destination of 
this nature.® 


sion to infeft 
children as 


1112. Any words which make it clear that “ liferent” is to be Continuing 

trust equiva- 
lent to words 
of express re- 


taken in its ordinary meaning will suffice to limit the right of the 
first taker to that of a liferenter, and to make him a trustee for his 
children. An “alimentary” liferent is accordingly held to bea 
liferent allenarly, and this construction will prevail where the will 
or deed provides that the estate of the liferenter shall not be 
affectable by his debts or deeds.6 The efficacy of words of express 
trust to restore the natural meaning of the word “liferent” in 
wills or marriage settlements, depends upon the form in which 
the purpose of the trust is expressed. The interposition of a 
continuing trust in the liferenter,’ or in trustees, is in most cases 
sufficient to preserve the contingent fee for unborn children, with- 
out the employment of the taxative word allenarly;® that is to 
say, where the settlement provides expressly or by implication for 
the retention of the liferented funds in the hands of the liferenter 
or of a trustee until the fee emerges; otherwise the destination 

8 Sp. Ca. Dawson, 1877, 4 R. 597; 
and see cases, p. 609, note 2. 

7 Mein v. Taylor, 23 Feb. 1830, 4 W. 


& 8. 22; Ross v. King, 9 D. 1327. 
8 Seton v. Seton’s Crs., 1793, M. 4219 ; 


1 Ferguson v. Ferguson, 1875, 2 R. 627. 

2 Cumstie v. Cumstie’s Trs., 1876, 3 BR. 
921, 

3 Falconer v. Wright, 22 Jan, 1824, 2 
Sh. 633, N.E. 537 ; Houlditch v. Spald- 


ing, 9 June 1847, 9 D. 1204. 

4 Dundas y. Dundas, 23 Jan. 1823, 2 
Sh. 145, N.E. 133. 

5 Andrews v. Lawrie, 12 Dec. 1849, 
12 D, 344. 


Ramsay vy. Beveridge, 3 March 1854, 16 
D. 764; Watson v. Watson, 8 March 
1854, 16 D. 803; Douglas v. Sharpe, 9 
Mar. 1811, Hume, 173 ; and see cases, p. 
612, note 2, 
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is governed by the rules of construction’ applicable to direct 
destinations, 

1113. It is quite settled that a direction to trustees to pay or 
convey, during the subsistence of the marriage, to a parent in life- 
rent and the children of the marriage in fee, is incapable of receiv- 
ing effect as a trust for the children. The trustees are bound to 
execute a conveyance in the precise terms of the destination ; and 
as soon as the fund has been transferred to the parent in terms of 
the destination, it becomes his own by virtue of the artificial rule 
of construction already considered! A conveyance to trustees in 
implement of a marriage-contract obligation to invest money for 
behoof of a parent in liferent and children in fee, or to pay over the 
fund at the dissolution of the marriage, is to be construed according 
to the intention, on the principle that guides the Court in the con- 
struction of directions for the execution of entails or settlements of 
land2 Jn the case of a direction to pry at the dissolution of a 
marriage, when the beneficiaries are specifically ascertained, there 
does not seem to be any room for the application of the doctrine 
that a fee cannot remain in pendente. 

1114. The distinction between a trust for immediate payment 
in terms of the destination and a trust to hold for the interest of 
unborn children is illustrated by the case of Ferguson's Trustees v. 
Hamilton. One of the directions of the settlement was “ to pay 
to the persons after named and described respectively the several 
sums after specified,” at the first term after the elapse of twelve 
months from the testator’s death. In the enumeration of benefi- 
ciaries following this direction, there occurred the following desti- 
nation :—“ To James Hamilton, tailor in Irvine, in liferent, and his 
children, equally among them, in fee, £5000. To John Hamilton, 
baker in Irvine, in liferent, and his children, equally among them, 
in fee, £20,000.” As to the legacy bequeathed to the family of 
James Hamilton, who had no children when the succession opened, 
it was not doubted that this was payable directly and immediately to 
the father in fee. As to the other legacy, it was argued that, as John 
Hainilton had several children surviving the testator, the bequest 
to his family at least ought not to be construed on the same prin- 
ciples as a bequest to children nascituri, and reliance was placed 


1 Hutton’s Trs. v. Hutton, 11 Feb. 


1835, 13 Sh. 818 ; Cameron v. Young, 28 
1847, 9 D. 639; M‘Donald v. M‘Lach- 


June 1837, 15 Sh. 1205; Alexander v. 


lan, 14 Jan. 1831, 9 Sh. 269 ; Ferguson’s 
Trs. vy. Hamilton, infra. 

2 Seton v. Seton's Crs., 1798, M. 4219 ; 
Dennistoun vy. Dalgleish, 23 Nov, 1838, 1 
D. 69; and see Ewan v. Watt, 6 Sh. 
1125; Jameson v. Strachan, 27 Jan, 


Alexander, 13 Dec. 1843, 12 D. 345. 

3 Ferguson's Trs. v. Hamilton, 22 D. 
1442, 19 July 1862, 4 Macq. 397, nom. 
Ralston v. Hamilton ; Beveridge v. Beve- 
redge’s Trs., 1878, 5 R. 1116, 
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on the cases of Dykes v. Boyd and Scott v. Napier} which estab- cuar, xxxm. 
lished the principle that in the case of any of the children being == 
mentioned nominatim in the settlement, their interest was sufficient 

to keep the fee distinct from the liferent. But it was decided that, 

in consequence of the direction being for an immediate payment in 

terms of the destination, the fee vested in the parent, and this 

judgment was affirmed in the House of Lords. 

1115. The effect of a continuing trust in modifying the common Implied trusts 

law construction of destinations in liferent and fee was also the {tthe nreser 
subject of consideration in Ramsay v. Beveridge The truster, by veut interests, 
a deed of direct conveyance, gave all his property to his two 
brothers and his sister in liferent, without taxative words, and to 
the children of the sister procreated or to be procreated of her 
marriage in fee; and he also appointed the liferenters, or the sur- 
vivor of them, whom failing, the fiars, to be his executors, under 
certain conditions and declarations which virtually raised a con- 
tinuing trust in the executors. One of the declared purposes was 
that the annual rents and interest arising from his estate should be 
divided into three parts, and applied as above mentioned ; provision 
being also made for the events of the survivance of any of the joint 
liferenters, for the management of the estate during the minority 
of the children, and, finally, for a division of the residue amongst 
the children, after the death of the longest liver of the liferenters. 
The Lord Ordinary held that, as the deed contained a direct con- 
veyance to the disponees, without the use of words in the dispositive 
clause limiting their right to a fiduciary fee, they were entitled to 
the fee-simple estate under the terms of the destination. But the 
Judges of the Second Division were of opinion that the declaration 
of trust embodied in the conveyance must receive effect as a quali- 
fication of the general words of disposition, and that, when read in 
the light of the testator’s intention, it imported a restriction of the 
interest of the disponees to a proper hferent. 

1116. Referring to the terms of the declaration of trust (“ that Continuing | 
these presents are granted under the express conditions and declara- Mebrieag eae 
tions after written”), Lord Justice-Clerk Hope said that it was too iat 
clear for argument that such a clause must qualify the right given 
ex figura verborum by the preceding words of conveyance ; because, 
had the grant even been in the form of a fee, the fiar’s interest 
might have been modified and defined to any conceivable extent 


1 Dykes vy. Boyd, 3 June 1818, F.C.; 2 Ramsay v. Beveridge, 3 March 1854, 
Scott v. Napier, 14 May 1829, 2 W. & 16D. 764. See also the observations of 
S. 550; affirming 4 Sh. 454, N.E. 460. Lord J.-C. Inglis in Donaldson's Trs. vy. 
In the last-mentioned case the children Cuthbertson, 2 Macph. 435. 
were not named in the settlement ; but 
the direction was to hold, not to pay. 
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case of Mackintosh v. Gordon, to the effect that the word “ allenarly ” 

was the only expression of intention by which a trust could be 
created in the nominal liferenter, was thought to be inconsistent 
with principle and with previous authorities ; and it was observed 
by Lord Wood, that if the word “ allenarly” had sufficient force to 
restrict the parent’s right to a liferent, it was impossible to hold 
that a clear declaration of intention should not have the same force, 
when introduced into the deed, as one of the conditions and burdens 
under which the conveyance was given? Ina case decided soon 
afterwards, where a residue was left to the testator’s daughters under 
the declaration that one-half of each share was vested absolutely, 
the other half “ being left to each of them in liferent, and to their 
children in fee,” but not to be payable till after the death of the 
testator’s widow and the majority of the youngest daughter, the 
Court again gave effect to the apparent intention, and found that 
it was the duty of the trustees to retain the second half of the 
daughters’ shares for the benefit of their children; on the ground, 
apparently, that the direction to pay over the one-half of the pro- 
vision implied that the other half was to be retained for the purpose 
of investment in terms of the trust.4 


SECIMOIN, IOUE 
ESTATE OF A BENEFICIARY LIFERENTER. 


1117, The incidents of the heritable estate of liferent need not 
be discussed in a work relating to the law of succession. But 
gifts of the liferent or income of a trust, or of subjects held in trust 
in order to secure an income for life to a beneficiary, enter into the 
scheme of almost every will or family settlement, and it is pro- 
posed to consider here the questions which arise as to their mean- 
ing, and the rights of beneficiaries under such gifts. A life interest 
under a trust may either take the form of an annuity, or of a gift 
of the income of a capital sum, or of residue. The first case has 
already been considered.® 

1118. The first point to be noticed is, that the right of a bene- 
ficiary liferenter does not necessarily or usually include the right 
of being put into the possession and administration of the trust- 
estate as proprietor in liferent. By a somewhat inaccurate but 
intelligible use of the word, a truster is often made to say that he 


1 16 Dz 771. 4 Watson v. Watson, 1854, 16 D. 803. 
» Mackintosh v. Gordon, 1845, 4 Bell, ° Chapter XXXI., Section II, (Lega- 
124, cies and Residue). 


° 16 D. 799. 


GIFTS SUBJECT TO LIFERENTS OR LIFE INTERESTS 


gives a liferent to a beneficiary, when he really means to give only 
the income of an estate which is to be retained and administered 
by his trustees, and in such cases the intention will, of course, be 
alone considered. The distinction is very well brought out in the 
second branch of the case of Ker’s Trustees} After the merits of 
this case had been disposed of by the House of Lords, the marriage 
trustees of Mr. Ker made a claim in the Court of Session to a con- 
veyance in liferent of the father’s estate. The father had, in general 
terms, constituted his son his residuary legatee, subject to a declara- 
tion that in case his son, or other child or children, should marry, 
or otherwise conduct themselves so as not to merit the approbation 
of his trustees, “the provisions hereby made in favour of such 
children so marrying or acting shall only belong to them in life- 
rent, for their liferent use allenarly, and to their issue or heirs 
above mentioned in fee.” Before the time appointed for distribu- 
tion, the trustees of the father’s estate, for reasons stated in the 
minutes of the trust, made a declaration restricting the sou’s rights 
in the terms above quoted. It was held, reversing the decision of 
the Lord Ordinary, that it was imphed in the statement of the 
trust purposes by the father that the trustees should retain the 
estate vested in themselves until the trust should come to an end, 
and that the beneficiary interests of the parties must receive effect 
through the trustees.2 When it is considered that, in the case of 
a proper estate of liferent, the management of the liferented estate 
is necessarily committed to the liferenter, subject only to an appeal 
to the Court in cases of dilapidation or misuse of power, it may 
reasonably be inferred that the same reasons which induce a testa- 
tor to restrict the interest of his son or residuary legatee to an 
income for life would also operate in the direction of depriving the 
beneficiary of the active powers of a liferenter. The principle of 
the decision in Ker’s case is undeniably sound; and in the absence 
of expressions amounting to a direction to the trustees to execute 
a conveyance in liferent and fee, the fair presumption is that a 
beneficiary who is treated as the proper subject of a protected 
interest must be content to have his estate managed by trustees, 
and to receive his liferent in the shape of income of a trust-estate. 
1119, Where a will is contained in different instruments, deal- 
ing with different interests carved out of a succession, a doubt may 
arise as to whether a beneficiary was intended to receive the 
income of a particular estate for life or only during a definite 
period, ¢.7., While the estate remains vested in trustees. It is, of 
course, very unlikely that a testator should desire that the income 


1 Ker’s Trs. v. Justice, 1868, 6 Macph. 2 See Lord Currichill’s opinion, 6 
627. Macph. at 630, 
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which he has provided to a beneficiary should come to a premature 
termination, especially if the beneficiary is his child; and in all 
such cases the presumption is in favour of an interest for life. 
This presumption received effect in the last branch of the great 
suit regarding the will of the first Marquis of Breadalbane.t Tut 
the principle will not apply to a settlement in which the maker 
undertakes to make an annual payment during his own life; and 
in such a case the annuity may even continue after the death of 
the grantee, and be payable to his representatives.” 

1120. The question what is income as distinguished from 
capital, arises under conditions differing in some respects from those 
which determine the corresponding question between a liferenter 
and a fiar. These questions of course have relation chiefly to 
mineral estates and the right of working minerals under a lease. 
Under our older law, as expounded by Erskine, the rule that a 
liferenter must use the estate salva rei substantia was strictly 
followed, and even in the case of open mines it was said that the 
liferenter, although entitled to continue the workings, ought not to 
exceed “the measure formerly accustomed by the proprietor.”? 
But this restriction has been departed from, and it has also been 
laid down that wherever minerals are let on lease, and it is plainly 
the intention of the granter of a liferent that it should include the 
rents, the intention will be effectual+ Now, where a proprietor 
of lands containing minerals creates a trust of his estate, and gives 
the income or the liferent use of the estate to a beneficiary, this is 
equivalent to a direction to the trustees to permit the liferenter to 
enjoy whatever would be included in a liferent, if given directly.® 
Consequently, the beneficiary is not entitled, as an incident of the 
liferent use, to receive the rents payable by tenants of mines which 
were opened after the testator’s death.® But also the beneficiary 
is entitled to the rents or royalties payable by the tenants of 
mines which were open at the testator’s death.’ The right may be 
enlarged by express provision, so as to include minerals unwrought 
or abandoned by the testator.$ 

1121. Where the will is the testamentary act of a tenant of 
minerals, we enter upon a different order of ideas. The tenant’s 
right under a lease of ordinary duration could not with propriety 


1 Breadalbane’s Trs. v. Jamieson, 1873, 5 Campbell vy. Wardlaw, 1883, 10 R. 


11 Maceph. 912. (H.L.) 65, affirming 9 R. 725. 
2 Cross v. Bankes, 1886, 13 R. (H.L.) 7 Guild’s Trs. v. Guild, 1872, 10 
40, reversing 11 R. 988, Macph. 911; Wardlaw v. Wardlaw’s 
3 Ersk. 2, 9, 57. Tis, USi D2) Re 368: 
4 1 Bell, Com. 7th ed. 63. 8 Baillie’s Trs, vy. Baillie, 1891, 19 R. 
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be the subject of a disposition in liferent and fee, and in such 
cases the question is, What did the testator understand by “in- 
come”? Two cases have occurred. In the first of these,! it 
appeared that the trustee had held two mineral leases, which at the 
time of his death had about five years to run. The trustees carried 
on the mines, and in three years realised profits amounting to 
£30,000, which were claimed by the testator’s widow as falling 
within a provision to her of “the free annual income of the free 
residue” of the testator’s estate. The decision was adverse to the 
claim of the widow, on the ground, as stated by the Lord President, 
that these leases were terminable rights, and their duration after 
the death of the testator was very short, and that where the 
universitas of an estate is conveyed to trustees for the purposes of 
ultimate realisation and conversion, the true construction is that 
the beneficiary liferenter is to receive the interest at a fair rate 
accruing upon the capital sum obtained by realisation. In the 
second case, which came before the Second Division of the Court, 
and which was referred to seven judges,’ the facts were so far different 
that the testator’s business of coalmaster included a considerable 
number of leases terminating at various periods, the last of which 
extended to a term of fifteen years after the testator’s death, and 
that the trustees were empowered to carry on the business without 
limitation as to time. The case was not distinguishable from 
that of a conveyance to trustees of any going business to be con- 
tinued for the benefit of a liferenter of income, and the decision 
was in favour of the beneficiary liferentrix, Lord Rutherfurd 
Clark alone dissenting, on the ground that in his opinion a rule 
had been settled in the case of Ferguson which ought to be con- 
sistently followed. The writer suggested that the doctrine of the 
English Courts of Equity ought to be recognised, according to 
which, where a residue includes “ wasting ” or terminable interests 
which in a reasonable course of administration ought to be 
capitalised, the right of the legatee of income is a right to receive 
the income of the estate when realised and put into a proper 
state of investment; but that this principle was liable to be con- 
trolled by the terms of the will, where it appeared that the 
testator intended that the legatee should receive the income of the 
trust in its existing state of investment. This view, which would 
reconcile the two cases of Ferguson and Strain, derives some 
support from the other opinions delivered, but it cannot be stated 
to be the view of the Court; nor, on the other hand, can it be said 
that the decision in Strain’s case establishes the right of a bene- 


1 Ferguson v. Ferguson, 1877, 4 BR, 2 4R. at 535-6. 
532. 3 Strain y. Strain, 1893, 20 R. 1025. 
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ficiary liferenter in all circumstances, and irrespective of the 
apparent intention, to receive under the name of income the profits 
derivable from an expiring lease. 

1122. With regard to ordinary heritable subjects, the right of a 
liferenter of income will in general be measured by that of a life- 
renter by direct disposition. The right vests de die in diem, and 
the income, even when payable in advance, is not to be taken as 
including more than would be due if made payable in the usual 
way.! A right of occupation of a residence includes, unless the 
contrary be expressed, a right to occupy by a tenant; and in all 
such matters as repairs and the incidence of taxation the rule is, 
that the trust is responsible as a landlord, and that the beneficiary 
is liable to perform tenants’ obligations, and to pay the taxes inci- 
dent to occupancy.2 Casualties and duplications of a ground- 
annual payable at distinct periods (eg. every twenty-fifth year), 
belong to the fiar or to the trust-estate, as representing the rever- 
sionary interest in the succession? 

1123. There is one other incident of the estate of a liferenter 
which must be mentioned, though it is rather of the nature of a 
liability than a right. When stock of a trading company is 
accepted by two persons in liferent and fee respectively, both are 
partners, and are lable as such to be put on a list of contributories 
for the full sum called up.* 


SECTION IV. 
LIFE INTERESTS DECLARED ALIMENTARY OR NOT ASSIGNABLE. 


1124, It is an elementary principle that a person who has an 
estate in fee, or the full beneficiary interest in such an estate, is 
bound to make the estate available to his creditors. Allied to 
this principle there is, in the words of the Lord President Inglis, 
“a general rule, the result of a comparison of a long series of 
decisions of the Court, that where, by the operation of a testamen- 
tary instrument, the fee of an estate, or parts of an estate, whether 
heritable or moveable, has vested in a beneficiary, the Court will 
always if possible relieve him of any trust management that is 
cumbrous, unnecessary, or expensive.”® In the case in which this 
observation was made, a truster bequeathed the residue of his 

1 Wood v. Menztes, 1871, 9 Macph. 775. 4 Wishart’s case in Glasgow Bank 
2 Sp. Ca. Clark, 1871, 9 Macph. 435; Liquidation, 1879, 6 R. 823. 
Rodger’s Trs. vy. Rodger, 1875, 2 R. 294; ® See Wright v. Harley, 1847, 9 D. 
Kinloch’s Trs, v. Kinloch, 18£0,7 R. 596. 1151; Campbell v. Stewart, 1848, 10 D. 
° Ewing v. Ewing, 1872, 10 Macph. 1280; Darling v. Mein, 1857, 14 D. 296. 
678. 6 18 R. at p. 305. 
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estates to hissons in terms which gave a vested interest to each on 
his attaining the age of twenty-five years, or marrying after attain- 
ing twenty-one years of age, with the consent and approbation of 
his trustees, but the trustees were not empowered to divest them- 
selves of the estate or share of residue falling to a son until he 
should attain the age of twenty five. One of the sons, on attaining 
majority, married ah the approval of his father’s trustees, and it 
was held that the trustees were bound on his demand to denude in 
his favour! If, therefore, a father wishes that his child’s estate 
should be protected by a trust for a period extending beyond the 
years of minority, he must take care to make the son’s interest 
something less than a full right of fee, or to provide in express 
terms that the son’s interest shall not vest until the period 
appointed for payment or conveyance of the son’s share. 

1125. The principle is further illustrated by the cases in which 
testators, in giving a fee to a married beneficiary, have sought to 
prevent that fee from falling under the operation of a marriage- 
contract trust. In such cases it is now settled, after some fluctua- 
tion of judicial opinion, that if the lady has bound herself to convey 
to marriage trustees all estate that may be acquired during the 
subsistence of the marriage, the obligation takes effect upon the 
acquired estate, notwithstanding the testator’s provision to the 
contrary effect.2. And in general all attempts to restrict the enjoy- 
ment of a fee, or the power of disposition of a fiar, by calling his 
right alimentary, or by forbidding assignment,> or by directing 
trustees to retain the capital and to pay the annual income to the 
legatee,* will fail, if it is clear that a fee, and not a life interest, 
is meant to be given. It may, however, be noted that where a 
legacy was given to a married lady, excluding the jus mariti, it 
was the practice of the Court to direct that the exclusion should 
be inserted in the deed of conveyance or receipt for the legacy, 
so that as long as the fund was distinguishable it should be 
separate estate.° 

1126. The proper case of an alimentary provision is that of an 
annuity or life interest declared to be neither assignable nor 
subject to the diligence of creditors. According to the law of 


1 Miller's Trs. v. Miller, 1890, 18 R. 
301; Wilkie’s Trs. v. Wight’s Trs., 1893, 
31 8.L.R. 135. 


Macph. 216; M*Nish v. Donald’s Trs., 
1879, 7 BR. 96. 
4 Jamieson v. Lesslie’s Trs., 1889, 16 R. 


2 Simson’s Trs. v. Brown, 1890, 17 R. 
681, and Douglas’ Tis, v. Kay's Trs., 
1879, 7 R. 295; overruling Thurburn’s 
Trs. v. Maclaine, 1864, 3 Macph. 134. 


3 Allan’s Trs. v. Allan, 1872, 11 


807 ; Clouston’s Ts. v. Bulloch, 1889, 16 
R. 937. 

5 Cases of Allan and M‘Nish, supra. 
The subject of protected destinations is 
elsewhere considered (Chapter XXXTV., 
Section IT. ). 
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Scotland, a gift in such terms is effective. without the aid of a 
resolutive clause, and by custom the use of the word “alimentary ” 
would seem to be sufficient to qualify the right.? It is, of course, 
understood that the termly payments, as they respectively vest, are 
liable to be attached for alimentary debts, and that in the case of 
insolvency the legatee may be compelled to assign to a trustee for 
general creditors the surplus remaining after setting apart an 
annual allowance sufficient for his maintenance.? It ought not to 
be considered an objection to the alimentary character of an 
annuity that it is payable out of capital or residue‘ The 
alimentary character will not attach to the provision if it comes 
trom the beneficiary himself, ¢.7.,in the case of an annuity under a 
marriage-contract out of the husband’s estate, and payable in a 
certain event to himself.° 
1127. The ordinary mode of protecting an alimentary life- 
interest is by the interposition of a continuing trust, which is 
effectual in favour of the alimentary liferenter without a clause of 
forfeiture in case of assignment or bankruptcy. It has, however, 
been decided with reference to a conveyance of a liferent heritable 
estate that a clause of forfeiture of the grantee’s liferent right in 
case of a sale or disposition in security is effectual according to its 
terms. There is a clear distinction between the effect of such a 
qualified grant and the effect of an imperfect entail. In the 
former case, the forfeiture does not take effect upon any right 
which is already vested in the grantee. He is not obliged to 
surrender any rents which he has drawn prior to the attempted 
alienation, and the only effect of the resolutive clause is to shorten 
the period of enjoyment by annexing a condition to its subsistence. 
In the case last referred to, Lord Rutherfurd Clark observed: “ I 
do not see why the granter of a liferent should not be entitled to 
fix the conditions on which it shall continue to subsist. He can 
undoubtedly make it terminate on the occurrence of certain events, 
as, for instance, on the liferenter entering into a second marriage or 
succeeding to a particular estate. Why shall he not be able to 
make it terminate on a sale ?”’ In a subsequent action regarding 
this same liferent interest, it was represented that the liferenter 
had granted a trust-deed for creditors, and that his estates had 
> Harvey v. Ligertwood, 1872, 10 
Macph. (H.L.) 33, see p. 36. Ker’s 


1 See, for example, the cases cited in 
the Reliance Assurance Society, infra. 


2 Hughes vy. Edwardes, infra, and cases 
there cited. 

3 Livingstone v. Livingstone, 1886, 14 
R. 43. Compare Corbet vy. Waddell, 
1879, 7 R. 200. 

4 See on this subject, Gray v. Gray's 
Trs., 1877, 4 R. 378. 


Trs. vy. Justice, 1866, 5 Macph. 4, and 
cases there cited; Hamilton's Trs. v. 
LTamuilton, 1879, 6 R. 1216. 

8 Chaplin's Trs, v. Hoill, 1890, 18 R. 
ie 
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afterwards been sequestrated. It was held that the trust-deed cuar. xxxmt. 
was not a contravention, and also that the trustee in bankruptcy 
was entitled to sell the liferent.1 

1128. It is very important, in settling the wife’s estate by ante- Antenuptial 
nuptial contract, that the income of the estate should be declared °C" 
non-assignable, for unless this is done, the lady may be persuaded 
to make it available asa fund of security to her husband’s creditors, 
and may do so effectually.? 

1129. A trustee may attach such limitations as regards time 
and quantity of interest as he pleases to an alimentary gift; and, Peuyy ws 
for example, may leave a certain part of his property to the re eae 

: 4 5 1eir terms. 

favoured legatee in the shape of an alimentary annuity payable by 

trustees, and the residue absolutely ;° or, again, the alimentary 
quality may be attached to a fund only during the minorities of 
the beneficiaries, or for their respective lives, or during the lives 
of successive liferenters, within the limits within which liferents in 
succession may be lawfully constituted.® It has even been 
recognised that there may be a qualified prohibition of assignment 
without leaving the fund open to the diligence of creditors,—that is 
to say, the fund may be alimentary, and may yet be made subject 
to the beneficiary’s testamentary disposition.6 Where the ali- 
mentary fund is to be paid to the legatee or applied for his benefit 
by trustees according to their own discretion, the legatee may 
demand that each yearly instalment of income shall be so paid or 
applied within the year,’ but is not in general entitled to demand a 
specific investment of a capital sum.$ 

1130. It follows, from what has been said, that any attempt to 
discharge an alimentary trust by the joint action of the annuitant 
and the beneficiaries having right to the fee must fail.. In the last 
case in which the question was discussed, Lord Watson said: “ A 
rule to the contrary has long been settled,® and was recently 
enforced in Whites Trustees v. Whyte, and Duthie’s Trustees v. 
Kinloch In both instances the parties entitled to the fee had a 
vested interest, which is not the case here, and in Duthie’s Trustees 
v. Kinloch the alimentary liferenter and the beneficial fiar were 
one and the same person. Yet it was held that the combined 


Imperfect ali- 


Alimentary 
trusts cannot 
be discharged 
or terminated 
by consent, 


6 Elliot v. Bowhill, 1873, 11 Maeph. 735. 
7 Webster v. Webster's Trs., 1882, 10 
R. 169. 


1 Chaplin's Tr, v. Hoill, 1891, 19 R. 
23 


=F 


to 


Reliance Assurance Society v. Halkett’s 


Factor, 1891, 18 R. 615, and opinions 
there delivered. 

3 Duthie’s Trs. v. Kinloch, 1878, 5 R. 
858; and see Balderston vy. Fulton, 1857, 
19 D. 293. 

4 Auld vy. Anderson, 1876, 4 R. 211. 

5 Sp. Ca. Murray’s Trs., 1887, 15 R. 


8 Cuninghame’s Trs. v. Duke, 1873, 11 
Macph. 543. 

® See, for example, Smith v. Campbell, 
1873, 11 Maeph. 639 ; Cosens v. Steven- 
son, 1873, 11 Macph. 761. 

10 Whites Trs. v. Whyte, 1877, 4 R. 
786, 

M5 R, 858 
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cua. xxx. action of all parties interested could not defeat the settlor’s inten- 


tion to make the annuitant’s right alimentary, a result which could 
not be attained without continuing the trust.” 1 A strong illustra- 
tion of the application of the principle is the case where trustees, 
with the approval of the alimentary liferenter, invested the trust- 
funds in bank stock in order to increase her income, and it was 
held in an action at her instance that the lady had no power to 
sanction the investment, and that the trustees were liable to 
replace the money lost through the eventual insolvency of the 
bank.? But the alimentary beneficiary has the right to direct the 
application of the income year by year as it accrues ; and therefore, 
if he or she direct the trustees to give the money away, a claim of 
repetition will not lie at the instance of executors either against 
the donee or the trustees.® 


1 Hughes v. Edwardes, 1892, 19 R. 2 Sanders v. Sanders’ Trs., 1879, 7 R. 


(H.L.), at p. 35. LEN 
3 Hewats v. Roberton, 1881, 9 R. 175 


LEGACIES AND PROVISIONS SUBJECT TO DESTINATIONS. 623 


CHAP. XXXIV, 


CHAPTER XXXIV. 


LEGACIES AND PROVISIONS SUBJECT TO 
DESTINATIONS. 
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1. ConpiTionaL INSTITUTION AND 
SUBSTITUTION UNDER WILLS 
AND SETTLEMENTS IN TRUST. 


SECTION I. 


CONDITIONAL INSTITUTION AND SUBSTITUTION UNDER WILLS AND 
SETTLEMENTS IN TRUST. 


1131. A legatee is said to be conditionally instituted when a conditional in- 
legacy is given over to him in case the right should not vest in the Stfution and 
prior legatee; he is said to be substituted when his interest is distinguished, 
postponed to that of the prior legatee——z.e., when it is intended 
that he should succeed to the interest of the prior legatee, in the 
event of the latter dying without altering the destination. A 
destination in terms sufficiently comprehensive to import a proper 
substitution will also import a conditional institution as the lesser 
right; and in such a case, if the institute die without having 
acquired a vested interest, the person substituted is held to take 
the succession, not gua substitute, but in the character of con- 
ditional institute? The present chapter is confined to the subject 
of destinations of moveable or mixed succession, in relation to 
which the principles of interpretation differ in many respects from 
those which have been considered in treating of substitutions in 
heritage. 

1132. A substitution in a trust-settlement, although binding 
upon the trustees, is not binding on the beneficiary, if he choose 
to alter it, which he may do after acquiring a vested right by 
disposing of the estate either for onerous causes or by way of 
settlement, or if he has come into possession, by merely changing 
the securities.? 


Defeasance of 
substitutions, 


1 Sutherland v. Douglas’ Tr., 29 Nov. 
1865, 4 Macph. 105; Fyffe v. Fyffe, 13 
July 1841, 3D, 1205 ; Aztchison v. Allan, 
16 Feb. 1831, 9 Sh, 454. 

2 The best illustrations are found in 
the questions relating to substitutions in 


heritage, asto which see Chapter XXIV., 
Section IV. ; Fogo y. Fogo, 18 Aug. 1843, 
2 Bell, 195, and other cases there cited. 

3 Ersk. 3, 8, 44; Brown v. Coventry, 
1792, M. 14,863; Bell’s Oct. Ca. 310; 
Greig v. Johnstone, 1 July 1833, 6 W. & 
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1133. The question what terms import a substitution involves 
the consideration of a fundamental difference in the construction of 
heritable and moveable destinations. The words “ whom failing,” 
in conveyances of heritable estate, acquired at an early period 
a fixed signification, as denoting a proper substitution. These 
accordingly are the words of destination usually employed in 
deeds of entail and settlements of landed estates. A direction 
to trustees to convey lands to A., whom failing, to B., will receive 
the construction appropriate to the subject of disposition, precisely 
as in the case of a direct conveyance to the beneficiary ; and this 
construction has been given, as in the case of Ramsay v. Ramsay," 
to trusts directing the execution of conveyances of estate consist- 
ing chiefly of heritable property. The question of conditional 
institution or substitution is presented in a different and more 
perplexing form in such cases as the Queen's Remembrancer v. 
Dougall,2 where trustees were directed to realise moveable estate, 
and to invest the proceeds in the purchase of lands or in heritable 
security for behoof of a beneficiary. In such cases the intention 
deduced from the context is the only rule of interpretation, and 
if it appears that the testator contemplated the execution of a 
deed of settlement with substitutions, the direction will be 
equivalent to a substitution, and will receive effect as such, in 
the event of the institute dying without altering the destination. 

1134, Again in the case of destinations of moveable or mixed 
succession, whether expressed in the form of a conveyance or of a 
direction to convey, the presumption is adverse to substitution, and 
in favour of conditional institution.* The construction is similar 
in the case of destinations contained in marriage-contracts,> where 
the words “whom failing” import conditional institution only.® 
It was observed by Lord Brougham, in the ease of Greig v. John- 
ston,’ that it could not be said “that there is any technical form of 


S. 426, per Lord Brougham ; M‘Dowall > Henderson vy. Hamilton, 29 Jan. 1858, 
v. M'qill, 19 June 1817, 9 D. 1284; 20D. 473. Professor Montgomerie Bell, 
Baine v. Craig, 8 June 1845, 7 D. 845. founding upon two early cases, states 

1 23 Nov. 1838, 1 D. 83. See also that in bonds of provision to children the 
Ogilvie v. Erskine, 26 May 1837, 15 Sh. presumption is for substitution. The 
1027; and cases in Br, Syn. p. 2328. circumstance of such bonds being charged 

2-12 Feb. 1841, 3 D. 548. on heritable estate is favourable to that 

% Lawson vy. Imrie, 10 June 1841, 8 view, yet it may be doubted whether the 
D. 1001. distinction would now be admitted ; 2 

4 Greig v. Johnston, 1 July 1833, 6 W. Lect. on Conv. p. 857, citing Raugheda 
& Sh. 406, affirming 9 Sh. 806, where the yy. Rannie, 1794, M. 6403 ; Maereadie v 
older cases are cited ; Christie v. Christie,  Macfadzean, 1752, M. 4402. i 
1681, M. 8197; Campbell v. Campbell, 6 Allan v. Fleming, 20 June 1845, 7 
1740, M. 14,855; Brown v. Coventry, D. 908; Henderson v. Hamilton Sent : 
1792, M. 14,863, See als» Tait v. Lady Lockhart v. Ross, 1 July 1814, 6 Pat 31. 
Duncan. 11 July 1837, 15 Sh. 1273. 76 W.&S. 420. on 
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expression which shall alone amount to a valid declaration of the 
intention of the party disposing of his property to exclude con- 
ditional institution and to provide substitution ;” but the inten- 
tion to substitute must be expressed either in proper technical 
language, or by a direction to trustees to insert a clause of substi- 
tution in the conveyances or securities of the trust-estate. 
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1135. In Ogilvie v. Cumming trustees were directed, after pay- Substitutions 


ment of debts and special provisions, to lay out and employ the 


in moveables, 
how consti- 


residue of the estate for the use and behoof of the truster’s grandson, tted. 


and the heirs of his body, “in such way and manner as may seem 
most expedient to them, till he or they may arrive at majority, 
when they are to denude in his or their favours, with such condi- 
tions that they shall not dispose of the same, nor alter the succession 
thereof, either gratuitously or onerously, as to the said trustees may 
seem proper ;” failing which, the residue was to go to any other son 
that might be born to the truster’s son, and the heirs of his body ; 
“and failing of him without lawful issue, then such residue is to 
pertain to the daughters of the said Thomas Cumming, equally 
among them,” &e. By a codicil it was declared that in the event 
of the succession opening to heirs-female the estate should pertain 
solely to the eldest and her issue. The succession opened to the 
grandson while in minority; and he having died major without 
calling on the trustees to denude in his favour, his representatives 
claimed the succession, maintaining. that the destination to heirs- 
female was merely a conditional institution, and was evacuated 
when the grandson attained majority. The decision of the House 
of Lords, affirming that of the Court of Session, was in favour of 
the eldest heir-female of the truster’s son; their Lordships being 
of opinion that, although a vested interest undoubtedly accrued to 
the grandson a morte testatoris, there was yet an effectual substitu- 
tion in favour of the said heirs-female, which had not been altered 
by the institute In the following cases destinations of moveable 
or mixed estate have received effect as substitutions. (aw) A bequest 
of a sum of money under the declaration that if the institute “shall 
die without lawful issue, then the half of the said sum of £4000 
shall return to and belong to” the residuary legatee.? ()) A universal 
bequest to the survivor of the spouses under a mutual testament, 
with a declaration that on the death of the survivor the residue 
should be equally divided between two legatees named.* (¢) A pro- 
vision in an antenuptial contract to the wife of the husband’s whole 


1 Ogilvie v. Cumming, 27 Jan, 1852, 2 Buchanan's Trs. y. Dalziel’s Trs. 
14 D. 363; affirmed 15 July 1856, 19 D. 1868, 6 Macph. 536, 
(App. Ca.) 7 ; see also Robertson v. Robert- 3 Sp. Ca. Davidson, 1870, 8 Macph. 
son, 1819, Hume, 273. 807. 
VOL. I. oR 
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estate, and failing her by decease, either before or aftr him, then 
to his lawful children surviving at the death of the longest liver. 
Here the widow’s disponee was preferred in competition with 
the husband’s children by a previous marriage, because the sub- 
stitution was defeasible by her voluntary act, the children not being 
creditors. In the two preceding cases the substitutions were also 
defeasible. (d) In a case of a mutual settlement by spouses, 
disponing their estates to each other, with a destination-over of 
the wife’s estate to a son, whom failing, to the wife’s heirs, &c. in 
fee,—on the death of the son the succession was held to open to 
his mother’s heir as substitute in the destination.” 

1136. A general testamentary settlement has the effect of 
evacuating a substitution of moveable or mixed estate, and this 
effect is attributed to a will executed before the right had vested 
in the institute, if the will be so expressed as to carry acquirenda. 
In the case of Fyfe v. Fyffe? we have a striking example of the 
defeasance of a substitution by the act of the institute in this 
manner. <A legacy was given, in the first instance, to an insane 
person, and in the event of his death to two persons jointly, who 
were intrusted with the management of the fund during his life. 
The institute never recovered the use of his reason; but he had 
made a will before he became insane, and before the legacy vested 
in him, and it was held that this will took effect on the estate and 
sufficed to defeat the substitution. 

1137. A conditional institution may be (@) in favour of indi- 
viduals named in the will, or (0) of survivors, or (c) of heirs, 
executors, or other persone designate. (a) Where the institution 
is of individuals by name, no question is likely to arise. (6) This 
case may be illustrated by Paul v. Home,* where a testator assigned 
and disponed to A. and B. “equally between them, and in the case 
of the death of either without heirs of his or her body to the 
survivor of them, my whole real and personal effects whatsoever,” 
and this was held to be only a conditional institution. A similar 
decision was given regarding a destination to a testator’s children 
“equally among them, and the lawful issue of their bodies, and 
failing any of them by death without lawful issue of their bodies to 
the survivors equally.”® The subject of survivorship, in its various 
and complex relations, is reserved for separate discussion. (c) The 


1 Dyer v. Carruthers, 1874, 1 R. 943. 3 Fyfe v. Fyffe, 138 July 1841, 3 D. 
Note that this decision is adverse to the 1205. See contra, Campbell v. Campbell, 
doctrine of ‘‘ protected succession” as 17 Feb. 1748, 1 Cr. St. & P. 343. 
developed in the cases of Massy and Gibson 4 Paul v. Home, 1872, 10 Macph. 937. 
(infra, Section IT.). 5 Stiven v. Brown’s Trs., 1878, 11 

2 Watson vy. Giffen, 1884, 11 R. 444. Macph. 262. 
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conditional institution of heirs in its general relations may here be cuap. xxxiv. 


briefly noticed, under reference to a subsequent chapter on the 
construction of designative destinations. A conditional institution 
of heirs may be made in any terms sufficiently expressive of the 
intention of the testator to prefer the legal representatives of the 
beneficiary to his own representatives, as appears from the fol- 
lowing, among other cases, in which gifts over to heirs or represen- 
tatives of legatees have received effect as conditional institutions. 


1138. In Inglis v. Miller and Boston v. Horsburgh, the Conditional in- 


destination was to “heirs, executors, or assignees ;” in Graham v. 
v. Suttie,® to “heirs and assignees whatsoever ;” 
v. Stewart,® to “executors or next of kin.” In all these cases 
the destination was sustained as a conditional institution in favour 
of the next of kin of the beneficiary or legatee. In Zorrie’s case, 
where the legatee was illegitimate, the doctrine was laid down that 
the Crown was not comprehended in a destination to heirs, Lord 
Glenlee observing that the gift of bastardy was in its inception 
different from that of wltimus heres, for that a bastard had at 
common law no heirs except the heirs of his body.’ In the case 
of Hunter vy. Nisbet two unmarried sisters executed a mutual 
settlement conveying their whole heritable and moveable estate to 
the longest liver in lferent, “and to the heirs of the longest liver 
in fee ;” and this was followed by a destination-over to heirs of a 
particular class. It was held that the word “heirs” in the con- 
ditional institution must be construed heirs of the body ; because, 
unless the expression were so limited, the effect of the settlement 
would be to let in heirs whatsoever, to the exclusion of those who 
were specially favoured in the subsequent destination. Again, 
where a truster directed the execution of a conveyance of the 
residue of his estate in favour of his daughter, for her liferent use 
allenarly, and to the heirs of her body in fee, whom failing, to 
charities, it was held that this was conditional institution, and that 
the heirs of the beneficiary had a right preferable to the claim of 
the charities.2 A declaration that a legacy shall be “held and 
enjoyed” by the beneficiary, his heirs and assignees, will receive 


1 Inglis v. Miller, 1760, M. 8084. 
See also Lyon v. Gray, 1751, Elchies, 
‘¢Testament,’’ No. 11; Innes vy. Innes, 
1670, M. 14,880, 4272. 

2 Boston v. Horsburgh, 1781, M. 8099. 

3 Graham v. Hope, 1807, M. “ Legacy,” 
App. No. 3. 

4 Torrie v. Munsie, 31 May 1832, 10 
Sh. 597. 


5 Suttie v. Suttie, 19 Jan. 1809, F.C. 

6 Tawson v. Stewart, 20 June 1827, 2 
Wrirrcis) O20: 

7 10 Sh. 603. 

8 Hunter v. Nisbet, 14 Nov. 1839, 2 
D. 16, and see Zinnoch vy. M‘Lewnan, 26 
Nov. 1817, F.C. 

9 Simpson's Trs. vy. Simpson, 1889, 17 
R. 248. 
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effect as an implied trust for the benefit of the heirs in the event of 
the legatee’s predecease.! It is doubtful whether a mere power to 
a legatee to distribute a fund amongst his children imports a con- 
ditional institution of the children even where there is no destina- 
tion-over in the event of the failure to exercise the power.’ 

1139. But a destination to a legatee and his heirs and assignees 
will not be construed as a conditional institution of heirs where 
the sense of the passage is adverse to such a construction ; and in 
the case of a direction to trustees to convey in these terms, it is 
necessary to look to the context to see whether the testator meant 
to direct an absolute conveyance, or a conveyance to the legatee 
with a substitution in favour of his heirs. In the case of a 
direction to convey to A. or his heirs, the heirs are clearly in- 
stituted on the failure of A.; but a direction to convey to A. and 
his heirs and assignees (especially where the subject is heritable 
estate) would rather appear to point to a conveyance to A. in fee- 
simple, heirs being mentioned merely by way of “limitation.” 
Such was the interpretation put upon a direction in these terms in 
the case of Donald’s Trustee v. Donald.? The testator directed his 
trustees to allow his son J. D. the hferent use and enjoyment of 
certain lands, and, in the event of his having any lawful children, 
to dispone the same to him and his heirs; but in the event of his 
having no lawful children, then to dispone the saime to the testator’s 
son W. D. and lis heirs and assignees, and that on his attaining the 
age of twenty-one years complete. W. D. died without attaining 
majority. It was held that the right under this bequest was made 
conditional on W. D. attaining twenty-one; that the heirs of W. 
D. were only intended to take in succession to him, and were only 
mentioned as persons to whom, as well as to W. D., the conveyance 
in favour of W. D. was to be made if the event happened on which 
the right to a conveyance was contingent.t The principle and 
also the grounds on which exceptions to it are admitted are ex- 
plained in a lucid manner by the late Lord President in Findlay 
v. Mackenzie, where in special circumstances a gift to a wife, her 
heirs and assignees, was held to be personal to the legatee.® 


SECTION II. 
PROTECTED DESTINATIONS UNDER TRUSTS. 


1140. A right of succession which cannot be defeated by the 
gratuitous act of the immediate fiar is a well-established species of 
1 Earl of Moray v. Stuart, 1782,M. 1864, 2 Macph. 922. See Paton vy. 
8103. Hamilton, 1797, M. 11,376. 
2 Scott v. Carfrae, 1769, M. 8090. 42 Macph. 925. 
3 Donald’s Trs. vy. Donald, 26 March 5 Findlay v. Mackenzie, 1875, 2 BR. 
909. 
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right under contracts of marriage, and the reason why such rights cnar. xxxzv. 
are protected is because they depend on contract, and are governed 
by the rule that in resisting a claim which is founded on obligation 
a gratuitous alienee has no higher title than his cedent. 

1141. The extension of the principle of protected destination Protected 
to testamentary provisions was undoubtedly a new departure in eee 
the law of Scotland. The case of Lady Massy} albeit a decision of baits | 
a Court of seven Judges, has not been received with favour in the i 
profession ; it has only been followed in one subsequent case, and 
the Judges have more than once refused to apply the principle in 
circumstances not dissimilar to those of the leading case.2 But in 
the present state of the law it must be recognised that a gift to a 
married woman in fee, whom failing, to her issue or to the other 
legatees, is so far a protected destination that the institute is dis- 
abled (at least during the subsistence of the marriage) from alienat- 
ing the fee by gratuitous deeds, mortis causa or inter vivos. The 
terms of the destination in Lady Massy’s case were: “I appoint my 
trustees to pay to Isabella More Nisbet, now Lady Massy, my 
grandniece, and her heirs, the sum of £5000 sterling, to be settled 
by my said trustees on herself and her issue, with power to her of 
disposal in the case of no issue, and failing issue and disposal by 
her, to return to her own heirs, excluding those of her husband.” 

1142. Now, as the writer is not professing to offer a mere Criticism of 
digest of decisions, he may say that in his apprehension the mean- aoe oF 
ing of this bequest is perfectly clear and unambiguous. The 
testator begins by announcing that she is giving a benefit to Lady 
Massy and her heirs, and as no person can take concurrently with 
her heirs, successive interests are indicated. Then she directs how 
this is to be accomplished, viz., by a settlement on the lady and 
her surviving issue, with a power of disposal on failure of issue. 

The proper way of carrying out such a direction would seem to be 
by an assignment of the fund to trustees, to hold for the lady for 
life and her issue in fee, with a destination-over to such persons as 
the liferentrix might appoint, whom failing, to her own heirs. The 
decision, however, was that the trustees of the testatrix were to 
invest the fund, “and to take the securities in favour of Lady 
Massy in fee, exclusive of the jus mariti of her present or any 
future husband, and after her death to her children by the present 
and any future marriage, equally among them, also in fee, subject 
to the condition that the right of succession of the said children to 
a sum equal to the proceeds of the said legacy on the death of 


1 Massy v. Scott’s Trs., 1872, 11 1877, 5 R. 154; Mickel’s Judicial 
Macph. 173. Factor vy. Oliphant, 1892, 20 R. 172. 
2 See, for example, Houston v. M ttchell, 
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cuap. xxiv. their mother shall not be defeated or prejudiced by any gratuitous 


act or deed done or executed by her, whether inter vivos or morlis 
causa,” with power of disposal, &c., as in the will. Now, if the 
word “settle” does not entitle the trustees of the will to make a 
settlement of the usual kind in liferent and fee, it is hard to 
understand how it can be taken to include a power to settle under 
such unusual conditions as are here quoted, and the proper alterna- 
tive construction would appear to be that the fund should be secured 
so as to give the fee to the institute, with a simple substitution, 
which of course would be defeasible by the act of the institute, a 
power of disposal being unnecessary! But in the later case of Studd 
v. Cook? where heritable property in Scotland was settled in “ tail 
male” on a series of heirs, the decision was that the lands were 
destined in liferent and fee to the persons successively named and 
the heirs of their bodies respectively, on the ground that this was 
the nearest equivalent to an English settlement in tail male. The 
principle of this decision is that when a. settlement is made or 
directed so as to secure certain interests, the trustees or the Court 
are not restricted to follow the words of the direction, but such a 
settlement is to be understood as will give legal effect to the 
declared intention of the truster ; and if this principle were applied 
to such a direction as was given in Lady Massy’s case, it hardly 
admits of doubt that the settlement which would carry out the 
testator’s wish would be a settlement in liferent and fee, with a 
power of disposal to the parent in case of failure of issue. There 
is a considerable body of decisions relating to legacies and shares 
of residue which trustees were directed to secure in such manner 
that the income should be enjoyed by a parent in liferent and 
the children in fee. These decisions are noted in treating of the 
powers of trustees. The present section is confined to direct 
destinations containing effective restrictions on the powers of the 
institute. This is a form of settlement which is very unusual; and 
it must be admitted that the effect which has been given to such 
restrictions on the power of voluntary disposition is scarcely con- 
sistent with the principle that a substitution to a fee is defeasible 
at the will of the institute. 


1 The same criticism may be applied to * Studd v. Cook, 1883, 10 R. (H.L.), 
the decision in Gibson’s T's. v. Ross, 1877, 53 ; affirming 8 R. 249. 
4 R. 1088. 
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1, DESTINATION TO SuRvivors, IN | 3, Worps or SURVIVORSHIP, TO WHAT 


WHAT CASES IMPLIED. PERIOD REFERABLE. 
2. IN WHAT CASES IssUE TAKE AS 4, SURVIVORSHIP IN RELATION TO 
SURVIVORS. INTERESTS FOR LIFE. 
SECTION IT. 


DESTINATION TO SURVIVORS, IN WHAT CASES IMPLIED. 


1143, The right of survivorship may be defined to be the con- Express and 

ditional institution of all the individuals of a class who may survive jmeled mst: 
a certain event, consequent upon the failure of those who may die Vivor: 
before that event. Survivorship is either express or implied. 
Where an interest in a succession is given to certain persons and 
to those who shall survive at a specified period of time, the terms 
of the grant denote a conditional institution of the legatees surviv- 
ing the specified period of vesting, and no question of construction 
can arise! Again, where a legacy or share of succession is given 
to a plurality of persons collectively, without any words importing 
a severance of interests, each of the legatees is understood to be 
instituted to the entire bequest, subject only to the condition of 
sharing it with any of the others in whom a right may vest. 
Under such a form of bequest the testator is understood to mean 
that any of the instituted legatees should take the subject in pre- 
ference to his heir-at-law.? 

1144, But in order to raise the implication of survivorship, it mplied sur- 
is necessary that the same estate should be given jointly to the OIE) 


arises where 


same legatees. This principle is well exemplified in a case*® where i uses 
. . . . 1s given jointly 
a truster disponed certain estate to his nephew Dr. P. for his own toa plurality 


use, under burden of an annuity of the interest of £2000 to a niece, % Pee" 
adding, “in regard his (the nephew’s) legal heirs are not my natural 


1 There may, however, arise a question 2 Barber y. Findlater, Tulloch v. Welsh, 
on the terms of the deed or will, whether Breadalbane’s Trs. v, Pringle, and other 
a testamentary destination to survivors cases cited infra. 
was really intended. See M‘Millan v. 3 Pursell vy. Elder, 24 March 1865, 3 
M‘Millan, 28 Nov. 1850, 18 D. 187; Macph, (H.L.) 59. 

Oruickshanks v. Oruickshanks, 10 Dec. 
1853, 16 D, 168. 
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heirs, it is hereby provided and declared that, failing the said Dr. P. 
and C. P. (the niece), who are equally near to me, without leaving 
legitimate children by one or other of them, the property hereby 
conveyed to them shall devolve upon and belong to the children of 
my cousins-german.” Here the intention to favour the families of 
the two individuals named is very strongly manifested in the ex- 
planatory part of the provision; yet it was held by the House of 
Lords that under that form of gift the niece took nothing by way 
of survivorship, and that on the death of the nephew the whole 
fund (subject to her annuity) went over to the testator’s second 
cousins. 

1145. A conditional institution by way of survivorship is under- 
stood to be operative during the whole period in which the vesting 
of the succession may remain in suspense, under the provisions of 
the will or settlement. The right of survivorship is of course indis- 
putable when it is expressly referred to the period of distribution ; 
and this rule applies to legacies of heritage, and provisions payable 
out of entailed estates, as was held in Aitchison v. Allan, where 
the trust-deed declared that, in the event of the death of any of the 
eranter’s children before marriage or majority, the provision should 
be equally divided among the surviving children. This was found 
to import a conditional institution in favour of the survivors to the 
share of a predeceasing legatee, and not merely a substitution.! 
(Juestions sometimes arise as to which of the objects of a destina- 
tion the condition of survivorship is applicable to, of which the 
the case of Chalmers v. Chalmers? offers an illustration. A father 
disponed mortis causa four different subjects, one to each of three 
children by his first marriage, and the fourth to two children of 
the second marriage, equally between them, all in liferent, with 
a gift of the fee to the children of the respective liferenters. 
There was a general proviso, “that in the event of the decease of 
any of my children without lawful issue, the share or shares of 
such deceaser or deceasers shall accresce and belong to the sur- 
vivors or survivor of them equally in liferent, and to the lawful 
issue per stirpes in fee, but without prejudice to the former destina- 
tions.” On the predecease without issue of one of the two children 
of the second marriage, to whom one of the subjects was disponed 
in liferent, it was held that the survivor of these two was entitled 


1 Aitchison vy. Allan, 16 Feb. 1831, 9 numerous, the only question raised was 
Sh. 454; and see Burnett v. Burnett, 4 as to whether the force of the clause of 
March 1854, 16 D. 780; Smith v. Smith, survivorship extended to the period inter- 
1710; Denholm v. Denholm, 1726, M. mediate between the death of the testator 
6346. Accordingly, in the cases on sur- and the term of distribution. 
vivorship, examined in a subsequent sec- 2 Chalmers v. Chalmers, 22 May 1827, 
tion of this chapter, which are very 5 Sh. 687, N.E. 641. 
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to the entire subject jure accrescendi, to the exclusion of the children 
of the first marriage. 

1146, The right of survivorship is implied wherever a legacy is 
conceived in terms which, in the contemplation of law, amount to 
a joint destination. The use of the word “jointly” implies sur- 
vivorship;! and according to Professor Bell the addition of the word 
“severally” does not detract from the force of the joint bequest. 
Where the legacy is destined simply to two or more parties, with- 
out the addition of words importing either joinder or severance, it 
has been held, in conformity with the principles of the Civil Law, 
that the jus accrescendi was implied. Thus, a liferent to three 
daughters “during all the days of their lives respectively,” was 
held to be total in the person of the surviving daughter ; Lord 
Glenlee observing that the legatecs were conjunct ct re ct verbis. 
So also, in a later case, where there was a conveyance of a succes- 
sion to several parties im shares, followed by a simple destination to 
the same parties as residuary legatees, Lord J.-C. Inglis observed 
that the latter destination would have the effect of preventing an 
intestacy in the event of the failure of any of the beneficiaries® 

1147. It may be affirmed, on the authority of the Breadalbane 
Trust case,* that where a joint destination is so expressed as to 
imply a substitution in favour of the surviving grantee, it will also 
operate as a conveyance of the entire subject to any of the donees 
who accept, in the event of the others declining the bequest or 
betaking themselves to their legal rights. The principle that the 
testator prefers that either of the legatees should succeed rather 
than his heir-at-law, is applicable whether the joint destination 
fail through non-acceptance or through non-survivance. The case 
of Duff’s Trustees® yaised the question whether accretion would 
take effect under a joint bequest to societies of a particular class 
in certain towns, some of these towns having no organisation of 
the kind contemplated. It would appear that the revocation of a 
gift in favour of one of a body of joint legatees does not cause the 
revoked interest to accresce to that which is not revoked ; but that 
the benefit accrues to the residuary legatee.® 

1148, Where a legacy is given to a plurality of persons in shares 
(whether of unequal or of equal amount), the death of any of the 


1 Stair, 3, 8, 27; Bell’s Tr. § 1879. 

2 Barber v. Findlater, 6 Feb. 1835, 13 
Sh. 422; Tulloch v. Welsh, 23 Nov. 1838, 
1 D. 94; se Breadalbane Trs. v. Lady 
E, Pringle, 15 Jan, 1841, 3 D. 357, 364 ; 
Burnett v. Burnet, 4 March 1854, 16 D. 
780. 

3 Alves v. Alves, 8 Nov. 1861, 23 D. 
(eho 


4 Breadalbane Trs. v. Pringle, 15 Jan. 
1841, 3 D. 357. Here the destination 
was held not to be joint ; but the principle 
was recognis:d. 

5 Duff's Trs. v. Society of Scripture 
Readers, 24 D. 557, note. 

6 Scott v. Scott, 7 Feb. 1843, 5 D. £20. 
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legatees in the lifetime of the testator will cause a lapse as to the 
share of the predeceasing legatee; for although here the legatees 
are formally conjoined, the manifest intention is to give separate 
legacies to each out of a common fund. It was debated amongst 
the authorities in the Civil Law, whether the jus accrescendi did not 
extend to legacies in which the grantees were conjuncti verbis tan- 
tum, as well as to the case of legatees conjwneti re et verbis. Vinnius 
was of opinion that the right of accretion had place in both cases. 
But ultimately the more limited application of this right, as 
expounded by Voet,? was received ; and this view of the case was 
adopted by Lord Stair in the passage referred to. 

1149, Accordingly, it may be taken that in the law of Scotland 
there is no right of survivorship where the bequest, although con- 
ceived in favour of a plurality of persons, is in substance a right to 
separate shares ; as in the case of a legacy to certain persons “in 
equal shares,” “ equally and proportionally,” * or “equally between” 
the legatees;> or “to be equally divided” between them ;° or 
‘equally betwixt them, share and share alike ;”’ or in any other 
form denoting a severance of interests. This construction was. 
applied to a bequest of restdwe in a case which received great con- 
sideration, and in which the nature of the interest was relied on 
as creating a distinction. The application of the rule to residue 
was again raised in the case of Pazton,® but without success. It 
was argued before a Court of seven Judges, whose unanimous 
opinion was thus expressed by the Lord President Inglis :— 
“There is a rule of construction settled by a series of decisions 
beginning in the last century, and coming down to the case of 
Buchanan's Trustees in 1883, to the effect that when a legacy is 
given to a plurality of persons named or sufficiently described for 
identification, ‘ equally among them,’ or ‘in equal shares,’ or ‘share 
and share alike,’ or in any other language of the same import, each 
is entitled to his own share and no more, and there is no room 
for accretion in the event of the predecease of one or more of the 


1 Vinn. Inst. 2, 20, 16, 

2 Voet ad Pand., 30, 1, 59 et seg. (De 
Legatis). 

® Stair, 3, 8, 27. 

+ Paterson v. Paterson, 1741, M. 8070. 

5 Breadalbane Trs. v. Pringle, 15 Jan. 
1841, 3 D. 357. 

® Rose v. Rose, 1782, M. 8101. 

” Torrie v. Munsie, 31 May 1832, 10 
Sh. 597. 

8 Torrie v. Munsie, supra. The effect 
of words of severance may, however, be 
controlled by the context; and it would 
seem that a destination-over in certain 


events, adjected to a destination in favour 
of individuals conjuncti verbis tantum, is 
favourable to the implication of survivor- 
ship, where the event does not happen on 
which the survivorship is contingent. See 
Lord Moncreift’s note in Z'ulloch v. Welsh, 
IDS 

® Pacxton’s Trs. v. Cowte, 1886, 13 R. 
1191, where all the authorities are cited 
and examined. See p. 1197 for the 
passage cited. 

10 Buchanan’s Trs., 1883, 20 S.L.R. 
666. 
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legatees. The rule is applicable whether the gift is in liferent? or 
in fee to the whole equally, and whether the subject of the bequest 
be residue, or a sum of fixed amount, or corporeal moveables.? 
1150. The operation of the rule which gives words of 
severance the force of an exclusion of the jus accrescendi appears 
to be confined to bequests given to individuals named or designed.? 
The cases cited in the preceding paragraph were of this description, 
being in all the instances bequests to persons named and designed, 
sometimes with and sometimes without reference to their relation- 
ship to the testator. Legacies such as are given to a class of persons 
designated as standing in a certain relation towards the testator 
(eg. to “children”) do not appear to fall within the rule. It is else- 
where shown that such legacies are held to be given to the members 
of the class answering the description at the period of the vesting 
of the succession ;* and this construction holds good whether the 
destination is to the legatees jointly or “ equally among them.” > 
1151. The best exposition of the doctrine of implied survivor- 
ship, in the case of legacies to a class of persons will be found in 
the opinions delivered in Douglas v. Douglas,® where it was expressly 
ruled that the use of words of severance in such a legacy did not 
prevent the right from vesting in those of the class who survived 
the testator ; and consequently, that no part of the legacy lapsed 
by reason of the non-survivance of other persons answering the 
designation. The testator conveyed his estates to trustees for the 
purpose, inter alia, that one-third part of the residue thereof should 
be received by his wife as her absolute property, and as to the 
other two-third parts of the residue, that this should be possessed 
by his wife in liferent, and after her death be paid and delivered 
“to my nephews and nieces, children of G. D., M. D., J. D., and 
A. D., equally among them, share and share alike, and their heirs, 
executors, and successors.” The testator was survived by his 


1 Fg. Sp. Ca. Stobie’s Trs., 1888, 15 
R. 340. 

2 B.g., Sp. Ca. Wauchope, 1882, 10 R. 
441. 

3 See Carleton vy. Thomson, 30 July 
1867, 5 Macph. (H.L.) 157 ; Law Rep. 
1Se. App. 241. Lord Colonsay’s opinion, 
though not very definite, appears to sup- 
port our statement of the law substan- 
tially. 

4 Chapter XLIT, (Bequests to Heirs, 
Next of Kin, &c.) 

5 Rutherford y. Turnbull, 30 May 
1821, 1 Sh. 38, N.E. 37 (legacy to chil- 
dren ‘‘to be equally divided”’) ; Russell 
y. Russell, 25 Feb. 1835, 13 Sh, 551 (to 


younger children ‘‘equally between or 
among them”); Mackenzie vy. Dickson, 
11 March 1840, 2 D. 833 (annuity to 
grandchildren ‘‘equally amongst them 
during their respective lives”); Mac- 
dougall vy. Macdougall, 6 Feb. 1866, 4 
Macph. 372 (to grandnephews “ equally ” 
in liferent, and their issue ‘‘ equally” in 
fee). In all these cases the entire subject 
was held to vest in the survivors. 
also dicta in Scott v. Scott, 5 D, 520, per 
Lord Moncreiff, p. 528, and per Lord 
J.-C. Hope, p. 529. 

6 Douglas v. Douglas, 31 March 1864, 
2 Macph. 1008 ; and see Lockwood's T'rs. 
y. Falconer, 11 July 1866, 4 Macph. 1036. 
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cuar. xxv. widow, and by twenty-two nephews and nieces, children of the 


Whether jus 


accrescendi in 
joint bequests 


persons named in the will. The question was whether two nieces 
who survived the testator, but died before the liferentrix, took a 
vested interest transmissible by will. The Lord Ordinary held 
that they did not, and that the shares which would have fallen to 
them passed to their legal representatives under the subsequent 
destination. His Lordship’s judgment, however, was recalled by 
the First Division of the Court, who found that the succession 
vested at the death of the truster in all the nephews and nieces 
then surviving. It is assumed in both judgments that the bequest 
operated in favour of those members of the class who survived the 
testator. Lord Kinloch observed :1 ‘The bequest here made is in 
favour of a class, and it appears to the Lord Ordinary that the 
sound construction of the deed is to hold the bequest to pass to all 
who should be members of that class at the death of Mrs. C. D. 
(the liferentrix), which is the date of payment and distribution.” 
Lord Curriehill, delivering the opinion of the Court, said:? “The 
provision is in favour of a class, which means that an equal pro 
indiviso share of the residue was provided to each individual 
included in that class; and the vesting of the right to such a share 
in each of these individuals at the death of the testator was quite 
consistent with their number being either diminished by deaths or 
increased by births before the arrival of the term of payment. In 
the former of these alternatives, the effect of the death of any one 
or more of the twenty-one nephews or nieces would only have 
been that the legal, testamentary, or conventional successors of 
each of such defuncts would take his or her one-twenty-first share. 
And in the latter alternative it might be a question whether any 
nephew or niece, born during the survivance of the widow, would 
liave been entitled to share in the residue.” 

1152. The case of Wright's Executors v. Robertson? raises the 
question whether the jus acerescendd implied in joint bequests has 


has the forceof the force of a substitution as well as of a conditional institution. 


a substitution, 


The question is of considerable importance in practice, since, if 
answered in the affirmative, the result would be that even where a 
right of succession was held to vest in persons constituting a class 
a morte testatoris, the bequest would continue to be affected with 
the condition of survivorship until the money were paid or the 
destination lawfully evacuated. The share of a legatee dying 
before payment would in that view be carried by his will, if he 
left one ; but if he died intestate, it would pass to the survivors of 
the class, and not to the legatee’s next of kin.4 

1 2 Macph. 1010, note. * In the case of marriage.contract pro- 

2 2 Macph. 1014. visions to children, where a vested interest 


* Wright's Exrs, v. Robertson, 20 March is held to be taken at birth, a destination 
1855, 27 Jur. 341, to survivors necesswrily imports a substi. 
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SECTION II. 
IN WHAT CASES ISSUE TAKE AS SURVIVORS. 


1153. Under the ordinary style of a destination of personal 
estate to a family, provision is made for two contingencies, namely— 
Jirst, the death of any of the children, or persons instituted, leaving 
issue; and secondly, the death of any of these persons without 
leaving issue. The first-mentioned contingency is usually provided 
for by a clause instituting issue in the place of their parents; the 
second contingency is the one to which a clause of survivorship is 
applicable, and in correctly drawn wills the shares of such of the 
legatees as may die without leaving issue are given to the survivors 
or survivor of the original legatees, and to the issue of such of the 
legatees as may die leaving issue, per stirpes. But, whether by 
inadvertence or design, it frequently happens that clauses of 
“ survivorship,” so called, z.e., clauses intended to provide for the 
case of the death of an institute without leaving issue, either are 
altogether silent regarding the claims of the issue of other legatees, 
or institute only the issue of “survivors,” or the issue of “ pre- 
deceasers.” In such cases the question arises, whether issue can 
be held to be included by implication in a clause of survivorship ?! 
In a preceding chapter, where some general principles of con- 


tution, since no other meaning can be as- 
signed capable of satisfying the words of 
the provision. 

1 Tn the construction of destinations to 
survivors in English wills, the word “ sur- 
vivor” in certain cases has been construed 
as ‘‘ Others,” so as to include the issue of 
predeceasing legatees, where such issue 
are previously instituted. The rule of 
construction here referred to is of a 
very limited and technical character. 
It appears to be confined in modern prac- 
tice to cases where there is a gift over in 
the event of the failure of all the legatees 
and their issue, a limitation which is held 
to imply an intention that issue should 
take by way of survivorship in preference 
to the persons to whom the succession is 
given over. Thus in Doe d, Watts v. 
Wainewright, 5 T. R. 427, a limitation 
to survivors of a family of children, 
followed by a gift over “in case all the 
said children should die without issue,” 
was held to carry a proportion of the 
share of a child who died without issue 


to the heirs of the body of a child who 
had previously died leaving issue; and 
in Cole v. Sewell, 4 D. & War. 1, issue 
were held by Lord St. Leonards to be 
comprehended in a destination to the 
survivors or survivor of the settlor’s 
daughters, A, B, and C, in consequence 
of a subsequent limitation to the settlor’s 
nephew ‘‘in case the said A, B, and C 
should happen to die without issue.” 
Upon the authority of these and other 
cases, it was held by the Lords Justices 
that a destination to ‘‘such of my said 
nephews as shall survive,” followed by 
a gift over, in case of the death of the 
nephews and their issue, to the settlor’s 
right heirs, let in the issue along with 
survivors; 7e Tharp, 33 L.J. Ch. 59. 
But where there is no antecedent limita- 
tion to survivors, a destination to take 
effect on failure of the objects first named 
without issue does not raise by implica- 
tion a gift to the issue of those who have 
died leaving issue ; Dowling y. Dowling, 
Law Rep. 1 Ch. Ap. 612. 
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struction are considered, the writer has given the import of the 
eases (almost all of recent date) in which it has been sought to 
extend the meaning of the words “survivors and their issue,” so as 
to include the issue of members of the class who did not in fact 
survive! It is proposed here to consider the more general question 
of the extension of the meaning of provisions of survivorship. The 
question is complicated by the consideration that either of the 
forms of conditional institution here referred to may be raised by 
implication, independently of the other. The conditional institu- 
tion of issue may be implied from the relationship of the granter 
and grantees, in virtue of the conditio si sine liberis; the con- 
ditional institution of survivors ay, as was shown in the preceding 
section, be implied from the form of the destination. 

1154. In the circumstances to which allusion is made, the 
question, whether issue are entitled to take by survivorship, is 
presented under a variety of conditions, which, however, may be 
reduced to four combinations. These are—/frst, where the will 
does not contain clauses providing for either of the events of the 
failure of the legatees leaving issue, and their failure without 
leaving issue; secondly, where the will makes reference to both 
these contingencies, yet without completely providing for all the 
events; thirdly, where the will contains a clause substituting 
children to parents in general terms, without reference to the 
contingency of the death of other legatees without leaving issue ; 
Jourthly, where the will makes provision for the contingency of 
the death of some of the legatees by giving the succession to the 
survivors, but contains no expressions showing that the con- 
tingency of the death of a legatee leaving issue was present to the 
testator’s mind. 

1155. (1.) Where the gift is to legatees jointly, or to a class, 
and the will does not make provision for either of the events of the 
death of the legatees leaving issue, or their death without leaving 
issue.—In this case the claim of the issue to the parent’s original 
share is founded on the conditio si sine liberis decesserit, and can 
only be maintained by the issue of legatees to whom the testator 
was in loco purentis.2, The claim of the issue to take, along with 
the surviving original legatees, the shares of other legatees who 
died without leaving issue, is founded on the jus accrescendi implied 
in joint destinations. The argument is, that under the conditio si 
sine liberis the names of the issue of the deceased legatee must be 
read into the destination, and the destination, thus modified, must 
be taken to be subject to the implied condition of survivorship in 
relation to all the persons comprised in it. There does not seem 


1 Chapter XIX., Section III, p. 371. 2 See Chapter XX XIX, 
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to be any objection in principle to the combination of the two 
implied conditions in the manner suggested, and the right of the 
issue to take by survivorship in such a case is recognised in 
decisions, the ratio of which is not affected by the judgment 
in Young v. Robertson. 

1156. The cases referred to are Rattray v. Blair, reported by 
Hume, and Thomson v. Scougall. In the former case,2 the pro- 
vision was contained in a contract of marriage, wherein the hus- 
band bound himself to invest certain sums, amounting to 6300 
merks, on heritable security, and to take the securities in favour of 
the spouses and the longest liver in liferent, and to the children to 
be procreate of the marriage in fee ; failing which, the funds were to 
return to the spouses, their respective heirs and assignees. Seven 
children were born of the marriage, whereof three survived both 
parents, and one left issue, three daughters, by whom an action 
was brought for their shares. Upon that simple form of destination 
it was held that the pursuers, as coming in place of the mother, had 
right to a fourth part of the 6300 merks. Had they not been 
entitled to the jus accrescendi, the grandchildren would only have 
taken a one-seventh share, and the three surviving children would 
have taken the remainder, or two-sevenths to each. In Thomson 
v. Scougall® the destination was contained in a testamentary settle- 
ment, whereby the truster, inter alia, provided a share of the 
residue of his estate to his daughter J. F. or W. and her husband 
in liferent, and to his trustees in fee, “as trustees for the children 
of the said J. F., of her present or any subsequent marriage, equally 
among them,” whom failing, to her heirs and assignees. Here also 
there was no express conditional institution either of issue or of 
survivors. The liferentrix had four children, none of whom survived 
her ; but she was survived by grandchildren, the issue of two of the 
deceased children ; and under the judgment of the Court the issue 
were found to have right per stvrpes to the fee of the entire fund 
liferented by their grandmother. 

1157. (2.) Where the will makes reference to the two contin- 
gencies of some of the legatees dying leaving issue, and others 
dying without leaving issue, but without expressly providing for 
the distribution of the successicn in the double contingency.— 
Cases of this description are solved by the application of a general 
rule, which is, that as the testator has contemplated the event of 
the death of the legatees leaving issue, the expressed provision 

1 Young v. Robertson (Donaldson's 3 Thomson v. Scougall, 12 Sh. 910; 31 
Trs.), 4 Macq. 337. Aug. 1835, 28. & M‘L. 305; Robertson 
2 Rattray v. Blair, 8 Dec. 1790, Hume, v. Houston, 28 May 1858, 20 D. 989 ; 


526; Binning v. Binning, 1767, M. Neilson v. Baillie, 4 June 1822, 1 Sh. 
13,047. 458, N.B. 427. 
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car. xxxv. excludes the implied conditio si sine liberis, The will, accordingly, 
- falls to be construed according to the express terms of the destina- 
tion, and where these import that the shares of legatees dying 
without issue are given to the survivors, the issue of other legatees 
can take nothing by way of survivorship, but succeed (and that 
only in such manuer as the will directs) to the parent’s original 

shares. There is a considerable body of authority on this point. 
Cases where 1158. In the case of the Earl of Lauderdale v. Royle’s Executors,: 
the issue are the residue of a trust-estate was given to the truster’s widow and 


strangers in 5 : 
blood to tes- his four natural children (so designed), in equal shares, with this 


Hee declaration, “that in case of any of the said four natural children 

does notapply. dying before receiving their share of the said John Forbes’ effects 
hereby settled on them, the same shall be paid to their children, if 
they shall leave any ; and failing thereof, it shall be divided equally 
amongst the said surviving natural children.” Here there was no 
room for the implication of the conditio si sine liberis, and the 
Judges were clearly of opinion that, under the terms of the bequest, 
the issue of a legatee who failed had right to the original share 
only of the parent. The next case is Greig v. Malcolm,’ where the 
destination was expressed to be in favour of the testator’s nephews 
and nieces nominatim, “and their heirs, executors, and assignees ” 
(words which were held to be equivalent to a substitution of issue 
to parents), “ and failing any of them before they attain the age of 
twenty-one years complete, or be lawfully married, the deceased’s 
share to fall and belong to the survivor, or equally to the survivors 
of them, and to the survivor’s heirs, executors, or assignees in fee.” 
The question was, whether any interest by way of survivorship 
accrued to the issue of a legatee who failed, either in virtue of the 
implied condition or under the terms of the will? The decision 
was in the negative ; and it was observed, in the luminous note of 
Lord Corehouse, that the institution of the heirs of the legatees ex- 
cluded the presumption upon which the condition is founded, 
namely, that the testator had overlooked or forgotten the contin- 
gency of the institute having children.’ 

Effect of clause 1159, But the form of destination which has most frequently 

giving over given rise to questions as to the extent of the interest given to the 


share of de- 


ceased original issue of the original legatees, is tl , 
legatee to sur- atees, 1s that in which, either in the event 


vivors, without Of the failure of issue of the original legatees, or, in the event of the 
mention of ; : Aaa é i : 
issue of non- death of any of the original legatecs WITHOUT LEAVING ISSUR, their 
surviving ori. shares are given over to survivors, without any provision being 


ginal legatees. 
made for the contingency of the failure of others of the el 


1 Earl of Lauderdale v. Royle’s Exrs., ° Greig v. Malcolm, 5 March 1835, 13 
19 May 1830, 8 Sh, 771, Sh. 607. 
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legatees leaving issue. This form of destination has been the sub- cmar. xxxv. 
ject of no less than four concurring decisions of the CourtofSession, == 
the last decision having been affirmed by the House of Lords. 
The construction established by the decisions embraces two points : 
first, that the restriction of the provision of survivorship to the 
special case of the failure of any of the original legatees without 
leaving issue is tantamount to a conditional institution of the issue 
of such of the original legatees as may die leaving issue to the 
extent of the share that was originally given to their respective 
parents; and secondly, that such issue are excluded from partici- 
pation in the shares which become vacant by the death of any of 
the original legatees without leaving issue, in consequence of such 
shares being given over in express terms to the “survivors” of the 
original legatees. Lord Mackenzie’s opinion in Clelland v. Gray? 
may be regarded as the leading authority; the judgment of the 
House of Lords in Young v. Robertson being expressly founded on 
the previous decisions. In later cases it has been contended, but 
without success, that if a clause of survivorship precedes the clause 
instituting children of predeceasing legatees, the “share” to which 
the children succeed ought to include everything covered by the 
antecedent part of the sentence, i.e, what the parent takes by way 
of survivorship; and it may be taken that the position of the two 
members of the sentence is immaterial to the construction? It 
would seem that express words or clear implication are necessary 
to enable children to take in the character of survivors, with a 
probable exception in the case of the death of all the original 
legatees, in which case, according to the best judicial opinions, the 
whole fund would become divisible amongst their descendants per 
stir pes.4 
1160. (3.) Where to a destination to a plurality of persons Issue condi-. 

there is added a clause of conditional institution of their issue eee. 
expressed in general terms, and without reference to the con- eee 
tingency of any of the original legatees dying without leaving destination. 
issue, the conditional institutes are joint legatees, and may take by 
way of accretion as well as under the words of the bequest. This 
point is illustrated by the case of Laing’s Trustees,? where a residue 

1 Clelland vy. Gray, 15 June 1839,1 D. Henderson v. Henderson, 1890, ily Rs 
1031; Walker v. Park, 20 Jan. 1859, 21 293; also the two cases of White, 1893, 
D. 286; Vines v. Hillon, 13 July 1860, 20 KR. 454, 460. 


22 D. 1436; Young v. Robertson (Don- 4 Forrest's Trs. v. Rae, 1884, 12 R. 
aldson’s Trs.), 22 D. 1527 ; 15 Feb. 1862, 389, Lord Shand’s opinion; amsay’s 
4 Macq. 314, 337. Trs. v. Ramsay, 1876, 4 R. 248. 

21D. 1037. 5 Laing’s Trs. vy. Sanson, 1879, 7 R. 


8 Compare M‘Nish v. Donald’s Trs. 244. A contrary decision was given (by 
(Lord Moncreiff dissenting), 1879, 7 R. a majority) in the case of Attken’s Trs. v. 
96, with Forrest's Ts. v. Rae, infra, and ‘Wright, 1871, 10 Maeph, 275, 
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was directed “to be divided between my surviving brother and 
sisters, and the lawful issue of those who may be deceased, share 
and share alike.” Here there was no clause of survivorship, and 
the residue was held to be divisible per stirpes amongst the sur- 
viving members of the two generations of the family. In a 
previous case, having the same leading name,' the direction was 
“to divide and pay the free proceeds to and amongst my children ; 
and in the event of any of my children predeceasing the said term 
of division, leaving lawful issue, it is my desire that such issue 
shall represent and be entitled to the proportion which would 
have been payable to their parents.” On the death of the longest 
liver of the liferenters there were no children of the testator 
surviving ; but one of the children had left issue, a daughter, 
who, in accordance with the principle stated, was found to have 
right to the fund. “It is impossible,” said Lord Cowan, “ to 
hold the principle (of Young v. Robertson) applicable to cases 
where there is no clause of survivorship, and where, as in the 
present deed, there is an express declaration of the extent of the 
interest in the succession to be taken by the issue of predeceasing 
children. . . . Here it is declared, ‘that such issue shall repre- 
sent and be entitled to the proportion which would have been 
payable to their parent.’” ” 

1161. (4.) Where the will makes provision for the contingency 
of the death of some of the original legatees, by giving their shares 
to the survivors, but contains no expressions showing that the con- 
tingency of the death of other legatees leaving issue was present to 
the mind of the testator—=In such a case, the issue of a prede- 
ceasing legatee takes an interest in the bequest, as coming in place 
of the parent, in virtue of the conditio si sine liberis, and if there 
were any principle in the question, it is difficult to see why in such 
a case the rights of issue should be confined to the parent’s original 
share, and should not extend to everything that the parent, if 
surviving, would have taken? But the limitation to the parent’s 


1 Laing v. Barclay, 20 July 1865, 3 
Macph. 1143. 

2 3 Macph. 1150. But see Graham’s 
Ts. v. Graham, 1868, 6 Macph. 820, in 
which all distinctions seem to be rejected, 
and the rule laid down that in no case can 
issue take by accretion. 

3 On this point we shall simply cite the 
cases where issue were put in the same 
position as parents, together with the 
material words of the respective destina- 
tions,—Roughead v. Rannie, 1794, M. 
6403: ‘To my said five daughters, or 


such of them as shall be in life. my whole 
heritage and moveables, at the decease of 
my said wife and son, and longest liver of 
them two, if my said son die in minority, 
and without lawful children” (see observa- 
tions on this case per Lord Corehouse, 13 
Sh. 611). Wallace vy. Wallace, 1807, M. 
“*Clause,’ App. No. 6: ‘To the chil- 
dren, whether male or female, of the said 
Alexander Wallace . . . that may be in 
life at the decease of the longest liver of 
me and my said spouse, and that equally 
amongst them, share and share alike” 
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original share suggested by the judgment in Young v. Robertson has cnap. xxxv. 
been accepted as decisive, and it is not likely that the question will 
be reopened. 

1162. (5.) There is one other case which has occurred, and Revocation of 
which may recur in practice ; the case where a legacy to a parent ee 
is revoked, and the benefit is given to his family. In this case the 
usual presumptions are reversed, and, in the absence of contrary 
indications, the children are held to be institutes having the same 
rights as the parent had to original and accruing shares.2. In the 
case cited, the writer, agreeing with the view expressed by Lord 
Moncreiff in M‘Nish, deprecated the extension of the artificial limi- 
tation of the rights of issue to new cases, and pointed out that the 
most equitable principle of construction was that according to 
which the subject of the bequest is treated as a single divisible fund, 
in which the members of the family of both generations are entitled 
per stirpes to participate. 


SECTION III. 
Wokpbs OF SURVIVORSHIP, TO WHAT PERIOD REFERABLE? 


1163. According to the received interpretation of destinations Words of sur- 
aN : : c vivorship gene- 

of personal and mixed succession, the words of destination are rally referable 
understood to have reference to a definite period of time, when the ea ef 
right is held to vest either in the original legatees, or in those who, : 
in virtue of a provision of survivorship or destination-over, are en- 
titled to it on the failure of the original legatees. Where a proper 
substitution is created, as in the case of destinations of heritable 
estate, a provision of survivorship may admit of an indefinite 
application in point of time; but in the case of ordinary trust 
destinations, where the right vests absolutely in the first taker, the 
determination of the ‘‘period of vesting,” ze., the period to which 


(followed by a clause of survivorship). 
Thornhill vy. Macpherson, 20 Jan. 1841, 3 
D. 394: “That the whole of my property 
be equally divided amongst my children, 
with benefit of survivorship, if any of them 
sha!l die under age, or before the security 
of their mother’s dowry shall justify a 
partition. Cattanach vy. Birnie, 2 July 
1858, 20 D. 1206: ‘‘To pay to A, B, and 
©, or the survivors of them, share and 
share alike, one-half of the whole residue 
of said moveable and personal estate.” 
g ‘“To A, B, and C, and the sur- 
yivors of them, and their heirs, equally 


among them, share and share alike, or to 
the survivor of them alone.” See also 
Tulloch v. Welsh, 20 Nov. 1838, 1 D. 94. 

1 Aitken’s Trs. v. Wright, 1871, 10 
Macph. 275 ; Lord Kinloch dissented. 

2 Sp. Ca. M‘Culloch’s 77s.. 1892, 19 
Its Hdl Tle 

3 Reference is made to Chapter XLIV., 
Section J. (Vesting under Contingent 
Destinations), for an account of the latest 
authorities on this subject. The present 
exposition is retained because it treats 
more fully of the development of this 
branch of the law. 
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the words of survivorship relate, is obviously the key to the inter- 
pretation of the provision. 

1164. Where the distribution of the estate is appointed to take 
place at the time when the settlement comes into operation, which 
is generally at the death of the granter, but sometimes (as in the 
case of marriage-contracts) at the dissolution of the marriage, no 
difficulty can arise. In stch a case the provision of survivorship 
can only be intended to provide against the death of the objects in 
the granter’s lifetime, or during the subsistence of the marriage, as 
the case may be. In such cases, accordingly, the grantee surviving 
the event takes an immediate vested interest. 

1165. Where the distribution of the succession is postponed in 
consequence of the estate being burdened with a liferent or other 
limited interest, or where the persons to whom the fee is given are 
in minority, so that there is another period to which the event of 
survivance may be referred, a question of construction is presented, 
in which regard must be had to various elements, and more 
especially to the reason of the postponement, and the terms in which 
the conditional institution of survivors is declared. 

1166. The general 1ule is, that words of survivorship are 
prima facie to be understood as having relation to the period of 
distribution, so that where a legacy is given to certain persons and 
the survivors or survivor of them, without reference to time, those 
persons only who survive the period of distribution are held to take 
vested interests, to the exclusion of those who survive the testator 
but die before the distribution. “It is,” said Lord Westbury, in 
the leading case of Young v. Robertson, “a settled rule of con- 
struction that words of survivorship occurring in a settlement (that 
is, in a will) should be referred to the period appointed by that 
settlement for the payment or distribution of the subject-matter of 
the gift. That undoubtedly is the rule now finally established in 
this country ;? and it has been ascertained from the authorities, 


1 Young v. Robertson, 4 Macq. 314; 
see the case stated infra, § 1173. 


survivors or survivor of them, and there 
were no special intent to be fownd in the 


2 According to the older English autho- 
rities (2 Jarman, 672 et seq.), the presump- 
tion was, that clauses of survivorship in 
wills had relation to the time of the testa- 
tor’s death, but the exceptions to the 
application of the rule became so numer- 
ous as virtually to create a presumption 
the other way. Finally, in the case of 
Cripps v. Wolcctt, 4 Madd. 11 (which 
immediately became a leading authority), 
it was laid down by Sir J. Leach, V.-C., 
as settled law, that if a legacy were 
given to two or more persons, or to the 


will, the survivorship was to be referred 
to the period of division ; and that where 
a previous life estate was given, the period 
of division was the death ef the tenant 
for life. Mr. Jarman (2, p. 684) refers 
to this change in the law in illustration 
of the mode in which an established 
doctrine is overturned. Lord Lough- 
borough, he observes, first departed from 
the rule, founding that departure upon a 
circumstance which furnished no real dis- 
tinction, but with an anxious recognition 
of its authority, Sir W. Grant, probably 


OF SURVIVORSHIP. 


that the rule was established in Scotland even before it was finally 
recognised in this country.” 
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1167. This presumption or canon of construction may be re- Rule founded 


upon presumed 


ferred to the principle of presumed intention. <A legacy to a class intention. 


of objects vests at the death of the testator in the surviving in- 
dividuals of the class, without the necessity of an express condi- 
tional institution. Where, therefore, to such a bequest there is 
added a destination to the survivors or survivor of the class of 
objects, the rule which requires that a meaning shall be found if 
possible for every distinct provision of the will, obliges us to look 
for some period to which the words of survivorship may be referred, 
where their operation will be different from that of the survivor- 
ship implied by law. In such cases, where a trust is to be kept up 
for the purpose of securing a life interest, and the division of the 
fee amongst the surviving legatees is postponed to the death of the 
liferenter, it is said, though not with strict accuracy, that the suc- 
cession vests at the period of distribution. This way of stating the 
rule dces not include the case of a sole survivor, who, according to 
the authorities, takes a vested interest from the time when he 
becomes such by the death of the last of the legatees named in 
conjunction with him.! 

1168. The case to which the presumption is most constantly 
applied is that of a trust of residue or of specific estate for behoof 
of a parent in liferent (usually the truster’s wife or daughter), and 
the children or the survivors of them in fee. In this class of cases 
the current of authority is uniform in the direction of the general 
rule. Without entering upon an enumeration of the early authori- 
ties, it may be sufficient to cite the case of Robertson v. Richardson, 
decided in 1843, and the series of decisions following upon it, ter- 
minating with the judgment of the House of Lords in Young v. 
Robertson. In the first-mentioned case, where there was a residuary 
destination to the testator’s nephews and nieces in liferent and to 
their children in fee, with the usual institution of issue, and in case 
of death without issue then to the survivors, an elaborate judgment 
was pronounced by Lord Medwyn, in which the principle was 


disapproving of the rule as well as the 
distinction ingrafted upon it, applied the 
principle of the exception to a case not 
warranted by the former decision, giving 
to the rule only a nominal recognition 
(Daniell vy. Daniell, 6 Ves. 297). In a 
subsequent case, the same eminent judge, 
while applying Lord Loughborough’s con- 
struction to an exactly similar case, boldly 
denied the existence of any contrary rule 
of interpretation, and thus brought about 


the condition of the law in which his 
successor could declare that it was “ now 
settled’ that a legacy to survivors vests 
at the period of distribution. 

1 Infra, § 1174. 

2 Robertson v. Richardson, 6 June 1843, 
5 D. 1117. See the previous cases of 
Dennistoun v. Dalgleish, 22 Noy. 1838, 1 
D, 69, and Clelland y. Gray, 15 June 
1839, 1 D. 1081. 


Application of 
the rule to a 

trust for parent 
in liferent and 
children in fee. 
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affirmed, that the institution of survivors had reference to the 
period of distribution. In the case of a trust with an ulterior des- 
tination, he observed, if there were no indication of an opposite 
intention, the Court would not easily allow that destination to be 
defeated by holding the subject of the bequest to vest. If there 
were no trust, the presumption against immediate vesting was 
weaker. A residue, he thought, would not vest so easily as a 
bequest or legacy, the one being a definite sum, the other being 
indefinite and depending upon an ultimate result ; the payment of 
the one being ex swa natura immediate, whereas the other is neces- 
sarily postponed, and may easily be made contingent.’ 

1169. This decision was followed a few years after by a case in 
the First Division, in which an instructive opinion was delivered 
by Lord Fullerton.” 

1170. The interpretation of the destination in Richardson's 
Trustee v. Cope? was thought to be attended with difficulty, by 
reason of the circumstance that the testator, after giving a liferent 
of residue to M. R., a married lady, and the fee to her children, A. 
and C., with a clause of survivorship in the event (which happened) 
of the death of one of them without issue, proceeded to declare 
that, in ease the said children or the survivor of them should not 
have arrived at majority when the hferent expired, the trustees 
were only to pay them the interest during minority, with a further 
destination in the event of either of them dying childless during 
the period of nonage. The Court, by a unanimous judgment, 
adhered to the principle laid down in Newton’s case, and found 
that “the whole residue must be paid to the survivor at the time 
of the death of the said M. R. (the liferentrix) in consequence of 
the death of C., without issue, before the term of payment. 

1171. In several of the subsequent cases the destination was 
complicated by the circumstance of the liferent interest being given 
toa plurality of persons successively,’ or jointly and to the longest 
liver. The cases of Buchanan v. Downie® and Vines vy. Hillon? 
are examples of suspended vesting during the currency of joint 
liferents,—the ground of suspension being in the former case a 
destination-over to other legatees, and in the latter a right of sur- 
vivorship. In Robertson v. Houston where the destination occurred 


TAL ID, 25). > Clelland v. Gray, 15 June 1839, 1 
2 Newton v. Thomson, 27 Jan. 1849, D. 1031; Wright v. Fraser, 16 Novy. 
iL NDS cusp. 1843, 6 D. 78. 
3 Richardson's Tr. vy. Cope, 8 March 5 Buchanan v. Downie, 12 Feb. 1830 
1850, 12 D. 855. 8 Sh. 516. 
412 D. 867. See also Walker v. Park, 7 Vines v. ITillon, 13 July 1860, 22 D. 
20 Jan. 1859, 21 D. 286, where the effect 1436. 
of a clause of survivorship is explained by ® Robertson v. Houston, 28 May 1858, 


Lord Ju-tice-Clerk Inglis (21 D. 291). 20 D- 989. 
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in a marriage-contract giving the liferent to the longest liver of the 
spouses and the fee to the surviving children, the survivorship was 
held, in accordance with the general presumption, to have relation 
to the death of the longest liver, which, it was observed, must be 
the terminus in view of the testator in a deed which derived its 
whole operative qualities from the event of survivorship.! 
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1172. To this body of authority we have to add that of the Judgment of 


Judgment of the House of Lords in the leading case of Young v. 
Ltobertson.? In this case the testator burdened his estate with a 
liferent of the whole residue in favour of his widow, and the 
ultimate purposes of the trust were expressed in the following 
terms :—“I will and direct the said trustees to account for, pay, 
and divide, or convey . . . the whole residue and remainder 
of my property, subjects, means, and estate, heritable and moveable, 
real and personal, or proceeds thereof, after the death of the last 
liver of me and my said wife, equally to and among [five persons 
designated], equally, or share and share alike, and to their respective 
heirs or assignees, declaring that if any of said residuary legatees 
die without leaving lawful issue before his or her share vest in the 
party or parties so deceasing, the same shall. belong to and be 
divided equally, or share and share alike, among the survivors of 
my said grandnephews,” &c. The testator was survived by his 
widow ; two of the residuary legatees died during the currency of 
her life interest ; and the question was, whether any interest vested 
in the deceased legatees, A majority of the Judges of the Court of 
Session, putting a special construction upon the words printed in 
italics, held that the testator meant by that expression to refer the 
operation of the clause of survivorship to the period of the opening 
of the succession. 

1173. The view taken in the House of Lords of the construction 
of clauses of survivorship in relation to time is sufficiently indi- 
cated in the introductory part of Lord Westbury’s opinion. After 
stating the general rule in the terms already quoted, his Lord- 
ship continued :—‘ The application of that rule would lead to this 
determination in two cases. If the testator gives a sum of money or 
the residue of his estate to be paid or distributed among a number 
of persons, and refers to the contingency of any one or more of them 
dying, and then gives the estate or the money to the survivor, in 
that simple form of gift which is to take effect immediately on the 
death of the testator, the period of distribution is the period of 
death, and accordingly the contingency of death is to be referred to 


1 20 D, 998, per Lord Ivory. ported nom. Donaldson's Trs. v. Mac- 
2 Young v. Robertson, 14 Feb. 1812, 4 dougall). 
Macq. 314, reversing 22 D. 1527 (re- 


the House of 


Lords in Young 
v. Robertson. 


Application of 
the rule in this 
case, 
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the interval of time between the date of the will and the death of 
~ the testator. In such a case the words are construed to provide for 
the event of the death of any of the legatees during the lifetime of 
the testator. By parity of reasoning, if a testator gives a life 
estate in a sum of money or in the residue of his estate, and at the 
expiration of that life estate directs the money to be paid, or the 
residue to be divided among a number of objects, and then refers to 
the possibility of some one or more of those persons dying, without 
specifying the time, and directs in that event the payment or dis- 
tribution to be made among the survivors, it is understood by the 
law that he means the contingency to extend over the whole period 
of time that must elapse before the payment or distribution takes 
place. The result therefore is that, in such a gift, the survivors are 
to be ascertained in like manner by a reference to the period of 
distribution, namely, the expiration of the hfe estate.” + 

1174, Where the gift of the liferent lapses by the predecease of 
the liferenter, the fee will vest of course on the death of the testator 
in the surviving legatees. And where, according to the conception 
of the will, the vesting of the beneficiary fee is postponed to the 
period of distribution (by the operation of a clause of survivorship), 
if all the beneficiaries but one should either die or renounce the 
succession before the arrival of the period of distribution, the 
surviving beneficiary takes an immediate vested interest, because 
the cessation of the contingent interests which suspend the pay- 
ment removes the only obstacle to the acquisition of a vested 
right.2, Similarly, where the issue of such legatees as may die 
leaving issue are called to the succession along with the surviving 
original legatees, the succession will vest absolutely in such issue 
after the death of all the original: legatees, even if the failure 
should occur before the arrival of the period of distribution. This 
is the principle of the cases of Cattanach v. Thom’s Executors; 
where the beneficiary interest in the residue of a trust-estate was 
held to vest in the only child and heir of the last surviving 
residuary legatee, and of Maitland’s Trustees v. M‘Dermaid# where 


1 4 Macq. 319. 

2 Foulis v. Foulis, 3 Feb. 1857, 19 D. 
3862, and cases in next note. Also Smith 
v. Leitch, 2 June 1826, 4 Sh. 659, N.E. 
665 ; Thomson vy. Scougall, 12 Sh. 910, 31 
Aug. 1835, 28. & M‘L. 305; Maxwell v. 
Wylie, 25 May 1837, 15 Sh. 1005. 

® Cattanach v. Thoms Exrs., 2 July 
1858, 20 D. 1206 (1st point). 

+ Maitland’s Drs, v. M‘Dermaid, 15 
March 1861, 23 D. 732. The English 
decisions appear to lead to the same 


result. In White v. Baker, where there 
was a gift to A. for life, and after the 
death of A. to B. and C. equally, and if 
either B. or C. should die in the lifetime 
of A., the whole to the survivor, and 
both the juint legatees died in the life- 
time of A., the question was, whether 
the survivor took a vested interest, or if 
it was necessary to his success that he 
should have survived the tenant for life ? 
In respect of the importance of the ques- 
tion, the case was argued before the full 
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the residuary estate was held to vest in the testamentary heir of omar. xxxv. 
the last surviving legatee—the heir of the last survivor in both _ 
cases having died in minority, before the arrival of the period of 
distribution. Where a joint interest in a legacy or residuary Where fee de- 
bequest, which is subject to a liferent, comes to vest in the last ee ae, 
surviving legatee, it would seem that the trustees are bound, if the tee bound to 


: : in ‘ denude on the 
liferenter tender a discharge of his interest, to denude in favour of joint discharge 


the fiar.t This conclusion is not affected by the judgment of the oe a 
House of Lords in the case of Muirhead? because it was there 

recognised that, in all questions of anticipating the prescribed 

period of distribution, the criterion of right was that the person 
demanding payment should be able to show that their interests in 

the estate were vested. 

1175. The rule that survivorship has relation to the period of Rule that sur- 
distribution applies only to the institution of survivors by express VYorship has 
destination, and not to the survivorship implied by the law in Bian a: 
legacies to a class of objects. The principle of the doctrine of hequests'to a 
implied survivorship is, that a testator, when he gives a specific lees Or alee: 
subject or a sum of money to several persons jointly, or under a 
collective designation, gives the whole to each of the legatees 
subject only to the interest of the others, his intention being that 
any one of them should take the subject rather than his heirs-at- 
law. The condition of survivorship being implied only for the 
purpose of avoiding a lapse in the case of any of the legatees 
dying before the legacy has vested, the implication ceases at the 
earliest period at which the legacy can vest, namely, at the death 
of the testator. 

1176. The decided cases offer many illustrations of this pro- Yee be 
position ; it is only necessary to refer to some of the more recent. erent 
In the important case of Deuglas’ Trustees v. Douglas,’ where the pean eee 
testator provided, as to two-thirds of the residue of his estate, 
that it should be held by trustees for behoof of his wife in lferent, 
and after her decease for payment and delivery thereof to his 
nephews and nieces, children of A. B., C. D., &c., equally among 
them, share and share alike, and their heirs, executors, and suc- 
cessors, it was held that the nephews and nieces surviving the 


testator took a vested interest. 


Court of Appeal, and the three Judges, 
while acknowledging the general rule 
which refers the vesting of the estate to 
the period of distribution, were of opinion 
that, in the event which occurred, the 
legacy vested in the longest liver of the 
two legatees, notwithstanding that he 
predeceased the tenant for life (29 L.J. 
Ch, 577), 


Lord Curriehill, delivering the 

1 Foulis v. Foulis, supra; Pretty v. 
Newbigging, 1 March 1854, 16 D. 667. 

2 Muirhead v. Muirhead, 12 May 1890, 
17, R.. (E.L.) 45. 

3 Douglas’ Tvs. v. Douglas, 31 March 
1864, 2 Macph. 1008 ; and see ol servations 
per Lord Corehouse in Forbes v. Luckie, 
16 Sh, 378. 
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cuar. xxv. opinion of the Court, said there was here an absence of the 


Presumption 
that words of 
survivorship 
refer to period 
of distribution 
overcome by 
evidence of 
contrary in- 
tention. 


usual indications of an intention to suspend vesting to the date 
of payment. “In the first place, the survivance of the term of 
payment is not an express condition of this provision. The pro- 
vision is granted to the nephews and nieces without qualification, 
and not to them and the survivors of them. In this respect this 
case is distinguished from the case of Donaldson, where the diffi- 
culty was, whether a certain clause in the deed in question did or 
did not import a condition of survivorship.”? It should be men- 
tioned that there was an exception from the destination of personal 
estate applicable to the person who should succeed to the testator’s 
heritable estate ; but their Lordships were of opinion that this was 
a resolutive condition, importing merely a liability to be divested 
upon the occurrence of the contingency.’ 

1177. In Romanes v. Riddell, where the destination was in a 
contract of marriage, a joint liferent was given to the spouses, and 
the fee was destined “to the child or children of the marriage, in 
such proportions, if more than one child, as the father and mother, 
or the survivor of them, may direct ;” it was held that the provision 
vested at the dissolution of the marriage. And where, in a mutual 
testamentary settlement, a legacy of £6000 was given, after the 
death of the longest liver, to one person in Jiferent, and after the 
death of the liferenter to another legatee, “whom failing, to his 
children equally between them, share and share alike,’ and the 
father of these children died before the trust came into operation, 
his children were held to have taken a vested interest at the death 
of the longest liver of the testators.° 

1178. The presumption that a bequest containing an institution 
of survivors vests at the period of distribution is only conclusive in 
cases where, in the language of Sir J. Leach, “there is no special 
intent to be found in the will,”® or, as Lord Westbury puts it, 
where the provision of survivorship is made without specifying the 


1 4 Macq. 337. 

2 2 Macph. 1013. 

3 2 Macph. 1014. 

+ Romanes v. Riddell, 13 Jan. 1865, 3 
Macph. 348. 

5 Lockwood's Trs. vy. Keith Falconer, 
11 July 1866, 4 Macph. 1036. A 
similar decision was given in Leighton 
v. Leighton, 8 March 1867, 5 Macph. 


Macph. 467, a destination-over to colla- 
teral relatives was held only to suspend 
the payment, but not the acquisition of a 
vested interest. In Scott v. Scott, 14 
Aug. 1850, 7 Bell, 143, a destination to 
relatives nominated designatively, but 
without mention of survivorship, was held 
to vest the succession in those of the 
class who survived the period of distribu- 


561, where the residue was given to the 
truster’s three sons without words of sur- 
vivorship, but with a declaration that the 
thares should not vest until actually paid. 
In Balfour vy. Balfour, 20 Jan. 1864, 2 


tion, in respect cf express words importing 
that the objects should be ascertained at 
that time. 

5 Cripps v. Wolcott, 4 Madd. 11, cited 
supra, § 1166, note 2. 
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time.!’ The presumption therefore is overcome if the will contains 
either a specification of a definite time when the provision of sur- 
vivorship shall take effect, or a declaration of purposes inconsistent 
with the supposition of vesting at the period of distribution. It 
only remains that we should briefly indicate the recognised excep- 
tions to the operation of the presumption. 

1179. (1.) Where the condition of survivance has relation by the 
terms of the clause to a specified time. As, for example, in Roger- 
son’s Trustees v. Rogerson,? where trustees were directed to hold a 
fund for behoof of the husband and wife in certain events, and 
upon the decease of both spouses the money was to be paid to the child 
or children of the marriage, and if there should be more than one 
such child, “ to be divided in equal proportions amongst the children 
surviving at the time.” And again, in Mitchell v. Mitchell,> where 
a liferent was given to the testator’s grandchildren and the survivors 
of them, and it was provided that “wpon the death of the said grand- 
children . . . the fee and full right of the capital fund or stock 
of my said estates shall pertain and belong to the lawful children of 
their bodies.” In such cases the period of vesting is pointed out 
by the settlement itself, and the presumption is therefore excluded. 
So, where a testator, having appointed a definite period of vesting 
in relation to one part of his estate, proceeds to dispose of another 
part of it to the survivors of a class of objects, without special 
reference to time, it may legitimately be inferred, in the absence of 
distinguishing circumstances, that the condition of survivorship 
has relation to the time appointed in the previous part of the 
destination. On this principle, a reversionary interest given by a 
testator to his nephew “in case of his survivance of me,” failing 
whom, to other heirs, was held to vest in the nephew a morte testa- 
toris After stating the import of the presumption established in 
the case of Donaldson's Trustees, it was observed—*“ But, giving full 
effect to this presumption, we must also take into account the rest 
of the deed before we can get all the elements for judging of the 
intention of the testator, which no mere general principle is to be 
allowed to overrule. The truster says that the estate shall go to A. 
F. ‘in case of his survivance of me.’ This, taken by itself, imports 
that if A. F. survived the truster, the estate was to vest in him, 
although he was not to come into the beneficial enjoyment till the 
death of the widow.” ® 


1 Young v. Robertson, 4 Macq. 319 20. Laing v. Barclay, 20 July 1865, 3 Macph. 
2 Rogerson’s Ts. v. Rogerson, 10 March 1143, 1146, in the passage comparing the 


1865, 3 Macph. 684. fifth and sixth purposes of the trust. 
3 Mitchell v. Mitchell, 17 March 1865, 5 Campbell y. Campbell’s Trs., 21 Dee. 
3 Macph. 721. 1866, 5 Macph. 206. 


4 See Lord Kinloch’s observations in 6 § Macph. 211, per Lord Deas, In 
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1180. (2.) Where the distribution of the succession is post- 
poned merely for the purpose of providing for the payment of an 
annuity or annuities, the presumption against vesting is very much 
weakened. Although in special cases the condition of survivorship 
has been held to have relation to the period of the death of the 
annuitant, yet slight indications of a contrary intention will be 
sufficient to vest the beneficiary fee at the period of the testa- 
tor’s death,? and, in general, the presumption would appear to be 
in favour of vesting at the earliest possible period. In a case of 
this description it was observed by Lord Cranworth that it would 
require much stronger language to satisfy the Court that there 
was an intention to suspend in the case of an annuity than in that 
of a lferent.* 

1181. (3.) Where the distribution of the estate is postponed 
merely for the protection of the interests of the legatees, as in the 
case of a fund destined to minor children and the survivors of them, 
payable to the legatees on their respectively attaining majority or 
being married, the more reasonable construction would seem to be 
that which would vest the succession at the death of the testator. 
If the question is to be determined by precedent, it is necessary to 
leave out of view the cases in which the ultimate destination is 
preceded by a grant of a liferent interest, that element being suffi- 
cient in itself to raise a presumption for postponement of vesting. 
Again, where the profits of the estate accruing during the minorities 
of the children are either undisposed of, or are subject to accumula- 
tion for the benefit of the surviving children, or are applicable to 
other purposes, the gift of the reversionary estate is in substance 
as well as in form a legacy payable on an uncertain event; the 
maxim dies incertus pro conditione habetur is applicable, and the 
right does not vest until the condition is purified. But where the 
income of the estate is applied by the will to the maintenance of 
the children during the period of nonage, the right does not appear 
to be dependent, in any fair view of its nature, upon the contin- 


several of the English cases, the provision 
of survivorship has been referred to some 
other period than that of the distribution 
of the estate, as in Weedon v. Fell, 2 Atk. 
123, where a legacy was given to the wife 


to the period of the testator’s death, in 
respect of the terms of a destination-over 
which was so framed as to be applicable 
to that period. 

1 Pearson v. Casamatjor, 15 Sh. 275 ; 


for life, and to the children and the eur- 
vivors in fee, and the testator added that 
his intent was, that if any of the children 
should die before twenty-one or days of 
marriage, his share should be divided 
amongst the survivors ; and in Zvans vy. 
Lvans, 25 Beav. 81, where the survivor- 
ship was referred to by Lord Romilly, M.R., 


18 July 1839, M‘L. & Rob. 685, 687 ; 
Johnston vy. Johnston, 9 June 1840, 2 D. 
1088. 

* Watson v. Macdougall, 4 June 1856, 
18 D. 971. 

* Pursell v. Newbigging, 10 May 1855, 
2 Macq. 273. 

4 2 Macq. 276. 
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gency of the attainment of majority. There is not much authority cmap. xxxv, 
in reference to this form of destination, but the pointappearsto be 
so ruled in the case of Maitland’s Trustees v. M‘Dermaid2 In this 

case an interest in a residuary estate given in the terms under con- 

sideration was held to have vested in the longest liver of three 

children, who all died in minority, though whether the two-thirds 

primarily destined to the others vested in him by survivorship or 

as next of kin of his deceased brothers was not expressly deter- 

mined. The Lord Justice-Clerk Inglis observed that he could 

conceive no stronger character of a gift of residue than that the 

testator should wish his trustees to hold it for behoof of his children, 

and to pay out of it such sums as should be necessary for their 
maintenance and upbringing,? and there are other passages in the 

opinions of the Judges favourable to the supposition of immediate 

vesting. Some of the later cases exhibit a leaning on the part of 

the Court to this construction, without affirming it as matter of 

positive decision.? 

1182. (4.) The presumption is much stronger in favour of vest- Presumption 

ing in the case of provisions to children in marriage-contracts than serene 
in that of testamentary bequests. Such provisions are most usually stronger in case 
declared to be given in satisfaction of legitim, and have therefore contract, than 
some of the qualities of obligations. From the same circumstance rae 
it is natural to infer that the intention is to give a vested interest S10" 
at the time when the right to legitim would accrue, Accordingly, 
it appears to be settled by the more recent decisions that marriage- 
contract provisions, even when not secured by a fund set apart in 
the father’s lifetime, vest at the dissolution of the marriage, or at 
all events at the death of the father, which accordingly is to be 
treated as the period to which the provision of survivorship refers.* 
Where a preferential right is constituted in favour of children by 
the conveyance of a fund to trustees in the parent’s lifetime, the 
children are held to take vested interests at birth, subject to increase 
or diminution by the coming into existence of other objects of the 
provision, or their removal by death during the subsistence of the 
marriage.” Reference is made to subsequent chapters for a fuller 
exposition of this subject.® 


1 Muaitland’s Trs. v. M‘Dermaid, 15  Macph. 348 ; Rogerson’s Trs. v. Rogerson, 


March 1861, 23 D. 732. 10 March 1865, 3 Macph. 684; Vines v. 
2 23 D. 737. Hillon, 13 July 1860, 22 D. 1436. 
3 Scott’s Trs. v. Stack, 16 June 1865, 5 Beatties Trs. v. Cooper's Trs., 14 
3 Macph. 950; Leiyhton v. Leighton, 8 Feb. 1862, 24 D. 535 ; Hunter's Trs. v. 
March 1867, 5 Macph. 561. Carleton, 11 Feb. 1865, 3 Macph. 514. 


4 Romanes y. Riddell, 13 Jan. 1865, 3 6 Chapters XLIIJ. to XLVI. 
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SBC WINE IW, 
SURVIVORSHIP IN RELATION TO INTERESTS FOR LIFE. 


1183. Where estate is granted-to a plurality of persons in terms 
which import a joint destination, a right of survivorship is held to 
be implied in the grant, provided that the fee of the estate is given 
over as an entire subject ; but where the subject of disposition is 
given to a class of persons in liferent, with remainder to their 
respective issue in fee, the scheme of the bequest evidently implies 
that life interests are to be taken by the grantees in distinct shares, 
and that their issue are to come into possession of their respective 
interests in the property on the death of the parents! Again, 
where estate is disponed or bequeathed to a plurality of persons in 
shares, or in severalty, the deed or will, according to established 
rules of construction, only vests a pro indiviso life interest in the 
subject in each person, terminable at his death. In the case of 
Tulloch v. Welsh, the question was as to the effect of a disposition 
to a brother and a sister in liferent, for their liferent use only, with 
a destination-over in fee, and with this declaration, that the yearly 
rents and profits of the estate should be paid to the lferenters 
during their lives, share and share alike. It was held that a right 
of survivorship was given by implication, in respect of expressions 
in the destination of the fee, showing that the fee was not intended 
to open until the death of the longest liver of the liferenters.? It 
is unnecessary to enter more minutely into this branch of the 
general subject, because the case of Paxton’s Trustees* has settled 
decisively that all the rules and distinctions which exist with 
respect to survivorship amongst fiars are applicable, mutatis 
mutandis, to liferents, and interests for life under trusts. The cases 
relating to the vesting of postponed interests offer many examples 
of the limitation of successive liferents, and also of the constitution 
of joint liferents with rights of survivorship.+* 

1184. In the case of Scott v. Sceales,> a question of survivorship 
is presented as to the effect of an alteration of a destination in a 


1 Donaldson's Trs. v. Cuthbertson, 12  Stobie’s Trs., 1888, 15 R. 340, Compare 


Jan. 1864, 2 Macph. 428; nom. Mac- 
dougall vy. Macdougall, 6 Feb. 1866, 4 
Macph. 372; see judgment in H.L. 26 
March 1868. 

2 Tulloch v. Welsh, 23 Nov. 1838, 1 
D. 94 ; and see Macwell v. Wylie, 25 May 
1837, 15 Sh. 1005 ; Johnston v. Johnston, 
9 June 1740, 2 D. 1088, 

3 Paxton’s Trs. v. Cowie (Court of seven 
Judges), 1886, 13 RN. 1191 ; Special Case 


Muir's T'rs. v. Muir, 1889, 16 R. 954. 

4 Johnston v. Johnston, 9 June 1840, 
2 D. 1038 ; Maxwell v. Wylie, 25 May 
1837, 15 Sh. 1005 ; Pursell v. Newbigg- 
img, 15 D. 489,10 May 1855, 2 Macq. 
273 ; Robertson v. Houston, 28 May 1858, 
20 D. 989; Richardson v. Macdougall, 
1868, 6 Macph. (H.L.) 18. 

> Scott v. Scealcs, 20 July 1865, 3 
Macph. 1130. 
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will. The testatrix, by one of her testamentary writings, provided cmap. xxxv. 
a sum of money to a legatee, A., in liferent, and after the death of immediate in- 
A. to her daughter B., also in liferent. By a subsequent testa- {rest m conse 


ae : “ quence of the 
mentary writing she revoked the bequest in favour of A., but said revocation of 


nothing regarding the deferred liferent given to the daughter. The literent gifts a 
question was as to the destination of the income of the fund during 

the lifetime of A., whether it devolved to B., or fell into residue. 

It was held that B. took an immediate liferent, the judgment being 

put upon the special circumstances of the case.! 

1185. Where a usufructuary interest is given to one person for Vesting of in- 
the life of another person, or until the occurrence of a specified feres's given. 
event, it has been held that the interest vests in its entirety q@ another. 
morte testatoris, insomuch that if the legatee die before the event 
happens, his representatives are entitled to the income for the 


remainder of the term.? 


1 Where liferents are given to two the second liferenter takes an immediate 
legatees in succession, and the legatee vested interest ; re Betty Smith's Trusts, 
first instituted predeceases the testator, it | Law Rep, 1 Hq. Ca. 79. 
has been held in England, in conformity 2 Milly. Hill’s Tutors, 8 Noy. 1866, 5 
with the principle stated in the text, that | Macph. 12. 
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CHAPTER XXXVI. 


MATRIMONIAL PROVISIONS TO SPOUSES AND 
CHILDREN. 
3. MarrRIAGE PROVISIONS, HOW 


SECURED. (OBLIGATION, Drs- 
TINATION, TRUST.) 


J]. Form AND OnEROsSITY OF MARRI- 
AGE-CONTRACT PROVISIONS. 
2. PostNUPTIAL PROVISIONS. 


1186. Marriage-contract provisions! may be distinguished 
according to the person by or to whom the obligation is granted ; 
according to the form and subject of the provision ; and according 
to the legal character of the beneficiary’s interest in it. For the 
purposes of our inquiry, it is sufficient to consider, first, the different 
species of marriage-contract provisions ; secondly, the case of post- 
nuptial provisions ; and thirdly, the different modes of constituting 
marriage provisions so as to secure either a jus erediti available in 
bankruptcy, or a preferential right to the subject of the provision. 


SHCHIOINeIs 
ForM AND ONEROSITY OF MARRIAGE-CONTRACT PROVISIONS. 


1187. The simplest form of provision is that of a money obliga- 
ation, ey., for the payment of a sum of money or a liferent annuity 
at the dissolution of the marriage, or at such time as may be agreed 
on. Money provisions to wives are usually, though not invariably, 
given in the form of an annuity. Provisions to children are 
usually made payable through the intervention of trustees, to whom 
powers are sometimes given of restricting the interest of any of the 
children to a liferent for necessary causes, and of settling the 
provisions of daughters to their separate use by marriage-contract. 
A power of division is usually reserved to the father, sometimes to 

1 The question, how far and in what 
cases marriage-contract provisions are 
contractual or revocable, is considered 


under the head of Revocation (Chapter 
XXII., Section III.) On the subject 


greater fulness than is possible in a work 
which merely touches the marriage laws 
in relation to property. The subject of 
the effect of divorce on the property of 
the spouses is not included in this book. 


of this chapter, and more especially for 
the older authorities, a general reference 
is made to Lord Fraser on the Law of 
Husband and Wife, where the subject 
of marriage provisions is treated with 


An excellent statement of the cases, with 
a discussion of their principles, by Mr. 
W. C. Smith, Advocate, will be found in 
the Juridical Review for January 1894, 
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both parents; and the legal claims of the widow and children are cuap. xxxvt. 
discharged. a oa 

1188. (1.) Provisions to sons are usually made payable on their Form and des. 
attaining majority, and after the death of the father ; sometimes at ae saa 
majority, without reference to the father’s death; or at the dissolution Sons favour 
of the marriage! Money provisions to daughters are either in the of the mar- 
form of an obligation to pay a fixed sum—the period of payment in a 
their case being majority or marriage, whichever shall first happen 
—or in the form of a sum to be liferented by the daughter, with a 
destination of the fee to her children, whom failing, to the surviv- 
ing brothers and sisters and their issue. Three principal forms of 
destination may be distinguished: (1) where the intention is to 
give the children a vested interest in the capital upon majority or 
marriage, although the parent may then be alive, payment being 
postponed until his death; (2) to give to each child an interest 
which only vests upon majority or marriage, and after the parent’s 
death; and (3) to give to the children a life interest in the 
proceeds of the estate, and the fee to their respective heirs; the 
vesting of the fee of each share being in this case postponed until 
the expiration of the liferent. 

1189. The presumption for vesting is stronger in the case of Destination to 
marriage-contract provisions than under testamentary settlements, Wie in Werent, 
because the provisions come in place of legal rights. As the fee. 
ascertainment of the term of vesting is governed in a great 
measure by fixed rules of construction, depending on the form of 
the destination, care should be taken, if any variation from the 
ordinary forms is introduced into the settlement, to state explicitly 
whether the children are or are not to have the right of disposing 
of their shares by anticipation; and if so, at what period a vested 
interest in the estate is intended to be given. 

1190. In the case of annuities to wives, the presumption, in the Widows’ an- 
absence of express stipulation, is that the half-yearly payments are See 
to be made in advance, the widow being entitled ex lege to an allow- Payable. 
ance for mournings, and to interim aliment for the period preceding 
the first termly payment of her annuity.2 There is no reason for 
interfering conventionally with the rule according to which widows’ 
annuities are payable in advance; and unless a stipulation to the 
contrary were framed in direct terms, the Court would apply the 
ordinary rule.’ It is usual in modern contracts to name a sum in 


1 Ag to the effect of an obligation to 
pay at the majority or marriage of the 
child, or at the dissolution of the parent’s 
marriage, in conferring a jus crediti, see 
Section III., infra. 

2 Ersk. 1, 6, 41; 2, 9, 67; and see 

VOL. I. 


Palmer y. Sinclair, 27 June 1811, F.C. ; 
Alexander vy. Alexander, 26 Feb. 1830, 8 
Sh. 602 ; Kermack vy. Storie, 1 July 1831, 
9 Sh. 860. 
3 Rennie v. Walker, 1800, M. “ Pre- 
sumption,” App. No. 4. As to the right 
27 
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lieu of aliment and mournings. Where the rents of specific sub- 
jects are left to a widow in place of an annuity, she is not obliged 
to share the first term’s rent with her husband’s executors (under 
the Apportionment Act), because her income is derived from the 
same source as theirs, and the testator is entitled to exclude his 
executors.? 

1191. Money provisions by landed proprietors are usually, 
though not always, made chargeable upon or payable out of the 
rents of the heritable estate. Although practically the benefici- 
aries under this form of provision have a better security for the 
payment of their provisions than in the case of a simple obligation 
by a person whose capital is embarked in trade, yet in point of law 
their interest is the same. In both cases the free estate of the 
husband or father is liable in payment of the provisions ; in neither 
case does the obligation confer a preference, unless the party 
divests himself of a portion of his estate to create a security for 
the obligation.? 

1192. Money provisions to children, whether payable in the first 
instance out of the personal estate or out of land, may be made to 
vary in amount, according to circumstances. A common stipula- 
tion is, that a certain sum shall be payable if there is only one 
child; so much if there are two; and a certain larger sum for any 
greater number ; subject, in the event of there being more than one 
child, to a power of division by the parents or the survivors of 
them. In the case of provisions to the younger children of landed 
proprietors, the failure of heirs-male may be taken into view as a 
ground for increasing the amount of the provisions to daughters. 
A provision granted to daughters, failing heirs-male of the mar- 
riage, is exigible where a son is born who predeceases his father? 
Proprietors of estates held on imperfect entails are, since the 
passing of the Entail Amendment Act, no longer bound by substi- 
tutions in favour of heirs-male, and may therefore settle their 
estates on daughiters failing male issue of the marriage. In such 
cases there is the less reason for the introduction of fluctuating 
provisions into marriage-contracts. 

1193. In settling the terms of a provision to younger children, 
care ought to be taken to exclude a younger child succeeding to 
the estate by survivance from the benefit of the fund. In Orwick- 


of the widow’s representatives to a propor- __ the representative of an heir of entail who 

tion of the last term’s annuity, see Cole- dies during her lifetime and his successor 

brooke v. Gibson-Craig, 14 May 1835, 13 in the estate, see Paul v. Anstruther, 1 

Sh. 756. Macph. 14, 15 Feb. 1864, 2 Macyh. 
' Thomson v. Douglas, 15 July 1856, ((eisiy)) 1 

18 D, 1240. As to the liability for a ? Section III., infra. 

widow’s annuity, in a question between o loreve, BY &, BSh 
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shanks’ Trustees v. Cruickshanks, where the whole rents of an estate 
were appropriated as a fund of division for younger children, on 
the narrative that the eldest son was otherwise provided for, and 
the father obliged himself to secure a provision to the eldest son 
equal to that of his younger children, in the event of that son being 
deprived of the inheritance of another estate, it was held, upon the 
occurrence of the event contemplated, that the heir had no right 
to a share of the heritable fund provided to the other children, but 
that his claim was against the surplus estate. 

1194, Sometimes an heir apparent or expectant of heritable 
property undertakes an obligation in a contract of marriage condi- 
tionally in the event of his succeeding to the estate. It would 
seem, notwithstanding the 8th section of 11 and 12 Vict., cap. 
36, that such an obligation does not confer such a jus quesitwm on 
the children as would prevent the father from afterwards consent- 
ing to a disentail.2 In one case, where a husband obliged himself 
by antenuptial contract to provide a certain sum to the younger 
children of the marriage, provided he should succeed either to the 
whole of certain estates or to such other part as should be of the 
yearly value of £3000, and he succeeded to the whole, the Court 
held that the provisions were due, and that it was irrelevant to 
allege that the yearly value of the whole estate was under £30003 

1195. Obligations are sometimes undertaken by the parents of 
the spouses to provide certain sums of money to the children of the 
marriage, which sums are either made payable to such children 
immediately on the death of the grandparent, or are payable after 
the expiration of a liferent previously given to one or both of the 
spouses. Sometimes a father, while settling a money provision 
on his daughter, undertakes that, in the eventual distribution of 
his estate, she shall receive as large a portion as his other children. 
Such obligations must be fairly met, and it is not permissible to 
introduce conditions and restrictions in the provisions in favour of 
the married daughter which have not been applied to the provi- 
sions of the other children.® But again, such obligations are not 


1 Cruickshanks’ Trs. v. Cruickshanks, 2 
Nov. 1853, 16 D. 7. 


this case the Court held the consent of 
the father, and also of the trustees of the 


2 Pet. Maxwell, 27 Feb. 1857, 19 D. 
571. The section (11 and 12 Vict., cap. 
86, § 8) provides, that where the heir 
in possession or heir-apparent shall ““ have 
secured, by obligation in any mavrriage- 
contract, the descent of such estate upon 
the issue of the marriage,” it shall not be 
competent to disentail until the birth of a 
child who, by himself or guardian, shall 
consent, unless the trustees of the con- 
tract shall consent to the application, In 


marriage-contract, sufficient to obviate 
any objection to the disentail on the score 
of the interest of the younger children. 

3 Erskine vy. Williams, 14 Dec. 18438, 6 
D. 226. 

4 Such an obligation is obviously of an 
onerous character ; Miller’s Trs. v. Miller, 
23 Feb. 1848, 10 D. 765. 

Maude v. Wright's Trs., 1878, 5 R. 
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cuap. xxxvt. to be extended by implication, and so, where the annuity promised 
by the wife’s father was to be paid—(1) during the subsistence of 
the marriage; (2) in case of the husband’s survivance, for his 
benefit and that of the children of the marriage ; and (3) in case of 
the wife’s survivance, but no provision was made for its continued 
payment for the benefit of the children after the death of both the 
spouses,—it was held that the obligation could not be extended to 
the case which had occurred.!' In a case where the wife’s father 
bound himself to pay to her after his death a sum equal to “the 
portion or fortune” which any of his other daughters might have 
{rom him, and he afterwards, in the marriage-contract of another 
daughter, bound himself to pay her £2000 at his death, with inte- 
rest from the date of the marriage, it was held that the daughter 
first married was entitled to claim an equivalent for the whole 
sum received by her sister, inclusive of interest.2_ In another case, 
the husbaud’s father bound himself to pay to his son a portion of 
£1000, and also “to put him on an equal footing” with the other 
younger children; he afterwards settled an annuity of £200 a year 
upon his daughter, payable from the date of her marriage. It was 
found that the son was entitled to an equivalent for the annuity, 
and that the father’s obligation was not discharged by his leaving 
the son a share of his residuary estate equal to that of the other 
children.? Where a wife’s father undertook to provide her in a 
share of his father’s succession, which had not yet opened to him, 
and eventually the succession was exhausted by the payment of 
debts and the widow’s terce, it was held that a sum which the 
oblgant ultimately received as the representative of his mother, 
including a portion of her terce, was not subject to the marriage- 
contract obligation.* 
Provisions by 1196, (2.) The most usual mode of making a provision for the 
wayofjointure, .- : . : ae 3 , 
widow of a landed proprietor is by way of jointure, which is a 
fixed annuity payable out of the rents of the estate. The husband 
obliges himself to infeft her in security. The annuity is under- 
stood to be chargeable with a proportion of the public burdens 
Value of exigible from the estate. Where a jointure is fixed at a certain 
aA at what proportion of the rental, the value must be struck as at the death 
estimated, of the husband, and not at the time of the constitution of the 
annuity, as is the case with a provision by way of locality.6 
1 Dolphiws Trs. v. Baxter, 1888, 15 > Erskine, 2, 9, 61; Bankton, vol. 1, 


R. 733. pp. 651, 658. 
2 Macqueen v. Nasmyth, 29 Jan. 1831, 5 Douglas v. Douglas, 15 May 1822, 1 
9 Sh. 355. Sh. 408, N.E. 382; Rothes v. Rothes, 29 
* Threshie v. Threshie’'s Trs., 8 Feb. Jan. 1829, 7 Sh. 339; Macpherson v. 
1845, 7 D. 403. Macpherson, 24 May 1839, 1 D. 794; 


* Spalding v. Small, 13 Nov, 1821,1 Menzies v. Menzies, 10 July 1855, 17 D. 
Sh. 123, N.E. 121, 1090. 
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Where the annuity is made payable at the first term after the 
husband’s death out of the rents of his entailed estate, it 1s held to 
be payable in advance; but the heir of entail paying the annuity 
has a claim against the apportioned rents falling to the executors 
for a proportion of the first termly payment corresponding to their 
share of the rents.1 In one case, where the annuity was made to 
run from the period of death, the widow was found entitled to 
immediate payment, although the rents were postponed? 

1197. Provisions to wives by way of locality are not often met 
with, except in the settlements of proprietors of entailed estates, 
Until the passing of the Aberdeen Act, the powers of heirs-substi- 
tute in the matter of providing for widows and children were strictly 
circumscribed by the terms of the entail. In order that these 
might not become too restricted, in consequence of the tendency of 
landed property to rise in value, the powers of burdening conferred 
by entailers were commonly made to bear a certain proportion to 
the rental ; being in the case of provisions to children fixed at so 
many years’ rent ; and in the case of widows, restricted either to 
a certain proportion of the free rental, or to the rental of a certain 
portion of the estate, called the locality lands, in which the husband 
was at liberty to secure his wife by infeftment.? In estimating the 
value of provisions to wives and children, whether having relation 
to the rental or the lands, the rent of valuable shootings is to be 
taken into account, whether they are actually let or not. 

1198. The value of locality lands is usually taken as at the time 
of the constitution of the provision, and not as at the husband’s 
death. But this principle seems to have been unsettled by the 
final decision of the Court in the case of AZenzies, where the value 
of the shootings was directed to be estimated as at the death of Sir 
Neil Menzies, the granter of the locality.6 As in the case of a 
jointure, a liferentrix by way of locality is liable for a share of the 
public burdens, &¢.7 She is also Hable to defray, out of her part 
of the rents, the expense of necessary repairs,® but not of improve- 
ments or extraordinary expenses.? A liferentrix of locality is 


1 Paul vy. Anstruther, 2 Macph. (H.L.) 1. 

2 Cruickshank y. Sandeman, 16 Feb. 
1843, 5 D. 643. 

3 ] Bell’s Com. 7th ed. 683. 

4 Menzies v. Menzics, 10 Mar. 1852, 14 
D. 651; see 10 July 1855, 17 D. 1090. 
See Macpherson v. Macpherson, 13 August 
1846, 5 Bell, 280; 24 Mar. 1839, 1 D. 
794, locality cases. Leith v. Leith, 5 June 
1862, 24 D. 1059, as to children’s pro- 
visions. 

5 1 Bell's Com. 7th ed. 54 ; Malcolm v, 
Malcolm, 21 Nov. 1823, 2 Sh. 514, N.E. 


453; Agnew v. Agnew, 10 Dec. 1810, 
reported in a note to case of Gordon, 24 
Jan. 1811, F.C. 

6 Menzies v. Menzies, 10 July 1855, 17 
D. 1090. 

7 Brake 2595 61, 

8 Ersk. 2, 9, 60; Scot v. Halyburton, 
27 June 1828, 2 Sh. 485, N.E. 388; 
Cuningham vy. Cuningham, 1738, M, 
8275. 

9 Anstruther v. Anstruther, 14 May 
1823, 2 Sh. 306, N.E. 269 ; Moreham v. 
Binston, 1679, M. 8499 ; Stair, 2, 6, 19. 
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subject to the usual restrictions of liferenters by constitution in 
regard to the cutting of trees! and working of minerals ;” and of 
course she is not liable to the obligations nor entitled to the 
privileges of a superior.’ 

1199. Another form of marriage-contract provision is that in 
which the husband settles the conquest of the marriage upon his 
widow and children in certain proportions, or by way of a destina- 
tion in liferent and fee. “Conquest” represents the acquisitions of 
the husband during the marriage, exclusive of what he may acquire 
by succession,! bequest,° or donation. The ascertainment of con- 
quest, therefore, involves an inquiry into the wealth of the husband 
at the date of the marriage, unless the amount be conventionally 
fixed by specifying the deduction which is to be made from the 
tree estate as at the dissolution of the marriage.’ If it appear that 
the parties to the contract meant to attach a conventional meaning 
to the word “conquest,” their definition, and not the legal meaning 
of the word, will constitute the law of their succession.’ For 
example, a lady, by her antenuptial contract of marriage, conveyed 
to trustees “all sums of money, &c. which she may conquest or 
acquire during the subsistence of the said intended marriage ;” and 
after her marriage she succeeded ab intestato to one-half of her 
father’s estate, heritable and moveable, and to £1500 under her 
parents’ contract of marriage. It was held by the House of Lords, 
affirming the judgment of the Court of Session, that the verbal 
expression “may conquest” should receive a construction con- 
sistent with the context ; that it did not restrict the meaning of 
the word “acquire”; and that the clause was effectual as a general 
conveyance of acquirenda, comprehending the succession in ques- 
tion.? Provisions of “ conquest,” most probably on account of the 
ambiguity of the term, and the difficulty of ascertaining what is 
comprehended in it, are not now much used, and the cases belong 
mostly to the last century.1° A more common form of provision is 


1 See Ersk. 2, 9,58; Dickson v. Dick- 
son, 24 Jan. 1823, 2 Sh. 152, N.E. 138 ; 
Macealister’s Trs. vy. Macalister, 27 June 
1851, 13 D. 1289. 

2 See Douglas v. Douglas, 15 May 1822, 
1 Sh. 408, N.E. 382; Waddell v. Waddell, 
21 Jan. 1812, F.C. 

3 Bell’s Prin. § 1055; Henderson v. 
Mackenzie, 19 Feb. 1836, 14 Sh. 540. 
See Gibson-Craiy v. Cochrane, 23 Sept. 
1841, 2 Rob. 446, affirming 16 Sh. 1332. 

4 Stair, 3,5, 22; Ersk. 3, 8, 43 ; Bell’s 
Prin. § 1795. 

> Rae v. Rae, 23 Jan. 1810, F.C. 

6 | Fraser, 757, citing Mercer v. Mercer, 


1730, M. 3054 ; and Kames’ Elucid., ed. 
Wig iO Bal, 

7 Hunter's Trs. v. Campbell, 25 May 
1839, 1 D. 817. 

Sieh, 2 Op By 

® Diggens v. Gordon, 8 Macph. 609 ; 
20 May 1867, L.R. 1 Se. App. 186; 5 
Macph. (H.L.) 75. 

10 In the construction of provisions of 
this description, it was held that the hus- 
band was not thereby precluded from 
making rational provisions to the wife 
and children of a second marriage ; 
Anderson v. Bruce, 1680, M. 12,890. 
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that in which one of the spouses disposes of all the estate pertain- 
ing or that shall pertain to him or her at death, or at the dissolu- 
tion of the marriage, in trust. A conveyance in this form was held 
not to include the money due under a policy of insurance, and a 
bequest of the proceeds of the policy was held good. 
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1200. (3.) As to settlements of acquirenda, a broad distinction Effect of 


lies between an obligation to provide, or (which is the same in legal 


provision of 
estate which 


effect) a conveyance of property which shall belong to the granter at Shall belong to 


granter at 


the time of his decease, and a general conveyance of acquirenda to death, 


trustees. In the first case, the parent remains the full owner, and 
may, as said by Lord Watson in the case of Macdonald? during 
his lifetime squander his entire means if he thinks fit; in the 
second case, the parent is divested. Conveyances of acquirenda to 
trustees are in practice confined to the wife’s estate, the object 
being to protect her estate against the husband’s creditors. The 
distinction is illustrated by two of the most recent cases on this 
subject. In the case of Wyllie’s Trustecs® the husband conveyed 
to trustees his property of every description “ now belonging or 
which shall belong to him até the time of his decease,” including 
certain specified estate of which he was then possessed. Before 
his marriage the truster had acquired a prospective interest in the 
testamentary estate of his father; this right vested during the 
subsistence of the marriage, the marriage-contract having mean- 
time been intimated to the father’s testamentary trustees. In a 
competition between the marriage trustees and an arresting creditor 
the claim of the marriage trustees to this fund was sustained, but 
only on the ground that the husband’s prospective interest in his 
father’s estate was a spes successionis which he was entitled to con- 
vey, and was in the sense of the marriage-contract “property now 
belonging to him,” whence it followed that the subsequent intima- 
tion of the vested right constituted a good conveyance or real 
right in implement of the general conveyance in the marriage- 
contract. Lord Kinnear, who delivered the judgment, said : “ When 
the truster by his marriage-contract settles everything belonging 
to him, and also everything that shall belong to him at his death, 
he conveys exactly what he says, the property that belongs to him 
at the date of the contract, and also what shall be found to belong 
to him at his death, but he does not deprive himself of any right of 
property or power of control in subjects he may acquire after the 
date of the marriage-contract during his lifetime, and accordingly 


1 Scottish Equitable Insurance Co. v. per Lord Moncreiff; Arthur and Seymour 
Champion, 6 Noy. 1857. v. Lamb, 1870, 8 Macph. 923. 
2 Macdonald vy. Scott, 24 July 1893, 3 Wyllie’s Trs. v. Boyd, 1891, 18 R. 


L.R. 1893, App. Ca. 642, at p. 655; 1121; Buchanan's Trs. v. Whyte, 1890, 
Louden’s Trs. y. Lowden, 1881, 8 R. 744, 17 R. (H.L.) 53. 
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the property which belongs to him at his death, and which he 
has acquired after the date of the marriage-contract, will be sub- 
ject to all the debts which he may have contracted during his 
lifetime.” 4 

1201. This case may be contrasted with that of Simson’s Trus- 
tees, where a wife by antenuptial contract conveyed to trustees 
“the whole estate, &c. presently belonging to her, or which she 
may succeed to or acquire during the subsistence of the said in- 
tended marriage.” An aunt of the wife by her will left the wife a 
share of her estate, under the declaration that it should not fall 
under the control of the marriage trustees. This declaration, by a 
decision of the whole Court, was held to be inoperative, seeing 
that the testator had not provided a continuing trust, but had 
directed the share to be paid to her legatee, who on receiving pay- 
ment became bound to transfer the money to her marriage trustees 
in implement of her antenuptial conveyance. 

1202. An important exception to the effect of a conveyance of 
acquirenda was recognised in Boyd’s Trustees v. Boyd, viz., that 
such a conveyance, even when it enbraces all the estate which the 
wife “may conquest and acquire during the subsistence of the 
marriage,” does not include life interests and annuities. Where a 
conveyance of acquirenda is indefinite as to time, its operation is 
confined in construction to property acquired or to be acquired 
during the subsistence of the marriage, and property acquired after 
its dissolution is not affected.4 An exception of a different nature 
was admitted in Russell’s Trustees.2 The wife, by words of direct 
gift in their antenuptial contract, conveyed to her husband and his 
heirs all the estate then belonging to her, or which she might acquire 
during the subsistence of the marriage, or which should Lelong to 
her at death. The wife survived the husband, and in a question 
between the husband’s testamentary trustees and the wife’s next 
of kin, it was held that the conveyance was qualified by the im- 
plied condition that the husband should survive her. It is difficult 
to reconcile this case with the subsequent decision of the House of 
Lords in the case of Buchanan’s Trustees and this difficulty is not 
lessened by the reason given by the Lord President, viz., that the 
contrary construction involved the deprivation by the wife of her 


ATS Re 1128; case was followed in Sp. Ca. Young’s Ts, 
* Stimson’s T'rs. v. Brown, 1890, 17 R. (1st Div.) 1885, 12 R. 968. 
681 (whole Court); Douglas’ Trs. v. * Wardlaw v. Wardlaw’s Trs., 1879, 7 
Kay's Trs. 1879, 7 R. 295. R. 1066; see Scottish Equitable Insur- 


3 Boyd’s Trs. v. Boyd, 1877, 4 R. ance Oo. v. Champion, 6 Nov. 1857. 
1082, where Lord Moncreiff quoted Lord 5 Sp. Ca. Russell's Trs., 1887, 14 R 
Hatherley’s opinion in re Mainwaring’s 849. 
settlement, L.R. 2 Eq. 487, and White v. DAZE DRS, (08, bi) 583: 

Briggs, 1848, 22 Beay. 126, note. This 
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whole property on the husband’s decease, in apparent forgetfulness cmap. xxxvr. 
of the principle that a mere general conveyance of acquirenda = 
leaves the grantee in the uncontrolled possession of his fortune 

during his lifetime. According to the decision in Buchanan’s case, 

Mrs. Russell would not be dispossessed of her estate at the dissolution 

of the marriage, but her estate would pass at her death to her hus- 

band’s heirs. Among the numerous special decisions respecting 

such conveyances, we note that universal words descriptive of the 

estate conveyed are not necessarily or usually controlled by a sub- 

sequent specification ;! that an interest undisposed of by the direc- 

tions to trustees remains with the granter;? and that there isa 
presumption that the wife’s property as existing at her death is 

property acquired by her in the sense of the contract.3 

1203. Again, a husband may provide his wife or children in Provisions 
certain specific moveable funds or estate, or may bind himself to Se ee) 
execute an assignation of such subjects in their favour. For eee Mace a 
example, a husband may, and trequently does, bind himself to moveables. 
insure his life for the benefit of his family, and to pay the premiums 
as they fall due, either directly to the insurance office or to the 
trustees of the contract. A destination in a policy of assurance to 
the wife of the insured and her representatives is a valid mode of 
creating a provision in her favour;® but it is doubtful whether a 
valid provision can be constituted by taking a bank deposit-receipt 
payable to the wife® Where the husband becomes unable from 
proverty to pay the premiums due on a policy of insurance for 
the benefit of his family, he may, as it was once held, be relieved 
of the obligation upon an application to the Court stating the 
circumstances.’ 

1204, Another example of a provision of specific moveable sub- ne of 
jects by marriage-contract occurs in the destinations, so frequent Ee compete 
in such deeds, of the household furniture to the wife, sometimes in ™veables. 
liferent and sometimes in fee, or with a right on the part of the 
children to redeem it at a certain price, and within a specified 
period. In the case of settlements of considerable landed estates, 
where the family residence goes to the heir and not to the widow, 
it is usually provided that the furniture is to go with the mansion- 
house, the heir being sometimes taken bound to pay a money 
equivalent to the widow, or to the personal representatives. It 


1 Mackie v. Mackie’s Trs., 1883, 11 R. 5 Galloway v. Craig, 17 July 1861, 23 

250% D. (App. Ca.) 12, 4 Macq. 267, reversing 
2 Sp. Ca, Higginbotham’s Trs., 1886, 22 D. 1211. 

13 R. 1016. 6 QOuthill v. Burns, 20 March 1862, 24 
3 Young’s Trs. v. Youny’s Trs., 1892, D. 849. 

20 R. 22. 7 Gibb vy. Pitcairn, 8 June 1839, 1 D. 


4 1 Bell’s Com. 7th ed. 684. 889. 
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seems to have been considered at one time that a liferent of the 
furniture ina mansion-house only entitled the liferenter to use it 
within the house, not to carry it elsewhere. Liferent of furniture 
is a somewhat anomalous description of right, as the subject is 
liable to deterioration ; and the Court would probably not be dis- 
posed, unless for very strong reasons, to control the liferenter’s use 
of it, or to interfere, except for the purpose of preventing an alien- 
ation.2. The construction of terms occurring in bequests of house- 
hold furniture, plate, pictures, and articles of domestic utility or 
ornament is elsewhere considered.? The principle of construction, 
it is needless to say, is identical, whether the expression occurs in 
a legacy or in a marriage provision. 

1205. (4.) With respect to provisions in favour of the husband, 
little need be said. Any money contributed by the wife or her 
parents on the occasion of her marriage is either—(1) settled to 
her own use, exclusive of her husband’s jus marite and right of ad- 
ministration, with or without an ulterior destination to the children 
of the marriage ; or (2) paid over to the husband absolutely ; or (3) 
vested in trustees for the liferent alimentary use of the spouses and 
the survivor, fee to the children, restrictable to a liferent, and sub- 
ject to a power of division. As regards money paid over to the 
husband in name of tocher, little need be said ; for, when the money 
is paid, it becomes his absolute property, and no question can arise 
regarding it. If not paid on the completion of the contract, the 
husband has an action for it against the wife’s father, or other 
relative by whom the tocher was promised ; but it would seem, on 
the authority of the older cases, that where the tocher comes 
directly from the wife, payment is more easily presumed than in 
the case of ordinary debts.* 

1206. Where, instead of an immediate payment, an obligation 
is undertaken by the wife’s relatives to settle a certain share of 
succession upon the family, it seldom happens that the husband 
takes any interest under such an arrangement. The obligation 
usually is to settle a certain sum upon the wife in liferent and the 
children in fee. Some examples of this form of provision have been 
noticed at the commencement of the chapter. ‘The cases on the 
law of vesting afford numerous examples of such provisions. 

1207. The conveyance by the wife to the husband of a fund in 


? Cochran v. Cochran, 1755, M. 8280. summary of the older decisions upon a 
2 See 1 Fraser, 759 ; 2 Bell’s Illustra- variety of points in the law as to tocher, 
tions, 141; Rogers vy. Scott, 19 July 1867, which are now of little importance, as it 
5 Macph. 1078. is now the practice to make the disposal 
3 Chapter XVIII., Section II. of the wife’s fortune the subject of express 
* See the cases collected in 1 Fraser, stipulation in the contract. 
780, where the reader will also find a 


MATRIMONIAL PROVISIONS TO SPOUSES AND CHILDREN. 667 
name of tocher, in an antenuptial contract, gives hima vested right cmap. xxxvr. 
in possession, which transmits to his representatives, and may be Rights of the 
attached by his creditors. After the husband’s death, the wife pasbandand. 
cannot, in a question with his creditors, plead retention of the the tocher. 
tocher on the ground that the provisions in her favour were not 
implemented! Lord Fraser was of opinion that, if payment were 

demanded by the husband himself, he would not be entitled to it 

without at the same time tendering such security for the wife’s 

provisions as he might by the contract have agreed to give;? and 

this seems reasonable. 


SECTION IT. 
PoSTNUPTIAL PROVISIONS. 


1208. With respect to the manner in which postnuptial provi- Distinguished 
° : : i : : aval rans from ante- 
sions may be constituted, reference is made to the preceding section, nuptial provi- 
in which the various fore of antenuptial provision have been con- sions in rela- 
sidered. 


The points of difference between the two classes of Sane aa 
provisions relate to the onerosity rather than to the substance of 
the provisions.® 
1209. (1.) In entering into a postnuptial contract the wife does Rational post- 

not appear in the character of an independent contracting party ; RUPt# Prove 
she is therefore in a less favourable position to compete with credi- serene 
tors than if her claim were upon an antenuptial contract. On oa 
another principle, however, the law supports a rational postnuptial 
provision to the wife, to the effect of giving her a jus credit in 
bankruptcy ; that principle being, that as the husband is bound to 
make a reasonable provision for ie wife at the time of the marriage, 
his subsequent settlement in fulfilment of that obligation is binding 
on his fortunes and estate. It is implied in the statement of this 
proposition that the provision must be rational,—that is, suitable 
to the circumstances of the husband ; for if otherwise, it is not a 
provision in fulfilment of the obligation in question.® It is also 
implied in the rule that the husband is understood to be solvent at 
the time of granting the provision ; for if he were not, there is no 

1 Boswell v. Miller, 4 Feb. 1846, 8 D. 4Stair, 1, 9, 153 Ersk. 4, 1,33; 1 
430; Greenhill v. Aitken, 24 June 1824, __Bell’s Com., 7th ed. 687; M‘Gregor's 
3 Sh. 169, N.E. 114; Woollen Manu-  Trs. v. M‘Gregor, 22 Jan. 1820, F.C. ; 
factory of Haddington v. Gray, 1761,  LHepburn vy. Brown, 2 Dow, 342; Jeffrey 


M. 9144. 

2 2 Fraser, 2d ed. p. 1397. 

3 Ts a deed signed immediately after a 
marriage equivalent to an antenuptial 
contract ?—See Cooper v. Cooper, Feb. 
24, 1885, 15 R. (H.L.) 22 


v. Campbell, 24 May 1825, 4 Sh. 32; 
Sharp v. Christie, 19 Jan. 1839, 1 D. 
396; and see Montgomery v. Hart, 17 
July 1845, 7 D. 1081 ; Crag v. Galloway, 
4 Macq, 267. 

5 Miller y. Learmonth, infra. 
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free estate to be bound. Again, it is a condition of every effective 
postnuptial settlement that the wife takes an unqualified right to 
her provision; a widow cannot compete with the husband’s creditors 
for a provision which may be revoked at the pleasure of the hus- 
band. It is observed by Lord Fraser? that the time for estimating 
the rationality of the provision is the time when it comes into 
operation,—that is, when it may be demanded. There is some 
authority to the effect that a postnuptial provision granted to a 
wife in insolvency may be supported to the extent of providing her 
with a bare subsistence ;3 but in the more recent cases this doc- 
trine has been discountenanced, and it cannot now be regarded as 
matter of settled law. It will of course be understood that a 
rational postnuptial provision to a wife is binding on the husband 
personally, and his representatives, as well as upon those who 
administer his estate for the benefit of creditors. 

1210. The preceding observations have reference solely to post- 
nuptial provisions granted by a husband to his wife to take effect 
after his death ; fora husband cannot, even when solvent, by a post- 
nuptial conveyance to trustees, secure an annuity to his wife during 
his lifetime. Such conveyances are held to be revocable donations ; 
and the subsequent bankruptcy of the husband operates as a revo- 
cation in favour of creditors.® The argument, that an annuity 
payable stante matrimonio is a fulfilment of the natural and legal 
obligation to aliment the wife during the marriage, was thus dis- 
posed of by Lord Chelmsford in the case of Dunlop v. Johnston :-— 
“ What is this natural and legal obligation? It is to support and 
aliment the wife and children during the marriage according to his 
ability. There is no natural obligation recognised by Scotch law to 
divest himself of a portion of his property, and put it out of his 
control to provide for his wife and children. On the contrary, it 
would rather appear to be his natural duty to preserve his right, as 
head of the family, to dispense his means according to a just view 
of his obligations.”® Still less can a husband, by settling his own 
money for his own alimentary use during the marriage, and there- 
after in trust for his wife and children, obtain protection for the 
income of his estate against creditors." 

1211. (2.) There seems to be no material distinction between the 


1 Honeyman and Wilson v. Robertson, > Dunlop v. Johnston, 2 April 1867, 


1886, 14 R. 163. L.R. 1Se. App. 109, 5 Macph. (H.L.) 22. 
* 2 Fraser, 2d ed. p. 1498, eRe LiscaAppads2: 
$ Ersk. 4, 1,38. ” Learmonth v. Miller, May 3, 1875, 2 


* See Sharp v. Christie, ut supra; RR. (H.L.) 62, affirming 10 Macph. 107 ; 
M‘Lachlan v. Campbell, 13 Feb. 1823,2 Ker vy. Justice, 1866, 5 Macph. 4. See 
Sh. 217, N.E, 192; and 29 June 1824, 8 Chapter XX XIIL., Section IV. (Alimen- 
Sh. 192, N.E. 132; Bell’s Com., ut supra. tary Provisions), 
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cases of antenuptial and postnuptial provisions to children in 
regard to the nature of the rights which the children may claim in 
competition with creditors. In either case a jus crediti may be 
conferred, in respect of rational provisions payable at a period which 
may happen during the father’s lifetime ;! whilst provisions pay- 
able after his death, unless secured by infeftment or intimated 
assignation, are postponed to the claims of creditors? The right of 
the children as against the father depends, however, upon different 
considerations in the two cases. Onerosity is implied in the case 
of an antenuptial provision, and the right of the children is irrevo- 
able. But provisions granted to children after the marriage are 
gratuitous, and may be revoked unless there has been a divestiture 
of the parent, or at least delivery of the deed of provision.2 It was 
observed in Thornhill v. M'Pherson,* that if the contracting spouses 
should agree to put the postnuptial contract into the fire, they 
would effectually revoke its provisions, and bar the claims of the 
children under it. 

1212. It has been considered that provisions to children bear- 
ing to proceed from both the spouses would not during the wife’s 
lifetime be revocable by the sole act of the husband. It would 
appear from decisions antecedent to the date of the Moveable Suc- 
cession Act, 1855, that the death of either of the spouses was held 
to give the children an indefeasible right, on the ground that the 
conventional provisions were of the nature of a swirrogatum for the 
claims of legitim and mother’s share of the goods in communion.® 
Since the abolition of the last-mentioned right, the reason of the 
rule no longer exists in the case of the father being the survivor 
of the spouses. Where a husband settled his estate for the benefit 
of his wife in liferent in the event of her survivance, and of the 
children in fee, it was held that the vesting of the provisions in 
favour of the children of the marriage was conditional on the 
mother being the survivor of the spouses, and that on her pre- 
decease the father was entitled to revoke them.’ 

1213. Reference is made to a subsequent chapter (Powers of 


1 See Jeffrey v. Campbell, 24 May 1825, 4 Thornhill v. M‘Pherson, 20 Jan, 1841, 


4 Sh, 32, N.E. 33. 

2 Herries, Farquhar, and Co. v. Brown, 
9 Mar. 1838, 16 Sh. 948; Poole v. Ander- 
son, 22 Web, 1834, 12 Sh. 481; MMac- 
gregor v. Macdonald, 9 Mar. 1843, 5 D. 
889. 

3 Miller v. Learmonth, per Lord Presi- 
dent Inglis, 10 Maecph. 107, see p. 112; 
Morice v. Sprot, 1846, 8 D. 918 ; Jarvie’s 
Trs., 1887, 14 R. 411. 


3 D. 394. 

5 See Blair v. Hamilton, 1714, M. 
6110. 

6 Wood v. Fairley, 3 Dec. 1823, 2 Sh. 
549, N.E. 477; Gentle v. Aitken, 23 June 
1826, 4 Sh. 749, N.E. 757 ; Anderson v. 
Garroway, 27 Jan, 1837, 15 Sh. 435. 

7 Dickson y. Somerville’s Trs., 3 Macph. 
602; 16 May 1867, 5 Macph. (H.L.) 
69; Lang v. Brown, 24 May 1867, 5 
Macph. 789. 
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cuar. xxxvz. Appointment) on the subject of the effect of postnuptial provisions 
granted in pursuance of reserved powers.” 

1214, (3.) The Conjugal Rights Act, 1861, enacts that, “ when a 
married woman succeeds to property, or acquires right to it by 
donation, bequest, or any other means than by the exercise of her 
own industry, the husband or his creditors, or any other person 
claiming under or through him, shall not be entitled to claim the 
same as falling within the communio bonorum, or under the jus 
mariti or husband’s right of administration, except on the condition 
of making therefrom a reasonable provision for the support and 
maintenance of the wife, if a claim therefor be made on her 

behalf.”2. The amount of the wife’s provision is by this section left 
Benen iS to the discretion of the Court of Session, to be exercised “ with 
diligence, Xe. yeference to any provisions previously secured in favour of the 
wife, and any other property belonging to her exempt from the 


Wife’s claim to 
a settlement 
under the Con- 
jugal: Rights 
Act. 


Wife’s claim 


jus mariwi. * 

1 Chapters LIX. and LX. 

2 24 and 25 Vict., cap. 86,§16. See 
Somner vy. Somner’s Tr., 1871, 9 Macph. 
594; Taylor v. Taylor, 1871, 9 Macph. 
893; Jack v. Ferguson, 1878, 5 R. 624 ; 
Reid vy. M‘ Walter, 1878, 5 R. 639 ; Clark 
v. Clark, 1881, 8 R. 723. 

3 In England this jurisdiction was first 
assumed by the Court of Chancery in 
cases where it was necessary to apply to 
that Court for assistance in order to obtain 
possession of the wife’s property—1 Wh. 
& T. L. Ca. 362, 6th ed. 507, when 
the Court, acting on the maxim that he 
who seeks equity must do equity, refused 
to interfere unless a provision were settled 
on the wife in fulfilment of the husband’s 
duty of providing for her; Bosvile v. 
Brander, 1 P. Wms. 457. The wife’s 
equitable right arising in such circum- 
stances is called her cquity to a settlement. 
See Duchess of Buckingham v. Winter- 
bottom, 13 June 1851, 13 D. 1129. 

The doctrine has since been greatly 
extended. It is now competent to the 
wife to assert her right actively, and not 
merely ope exceptionis; Elibank v. Mon- 
toliew, 5 Ves. 737; 1 Wh. & T. 6th ed. 
486; see Newenham v. Pemberton, 1 De 
G. & Sm. 644. The wife’s equity to a 
settlement is binding not only on the 
husband, but upon his assignees in bank- 
ruptey, or under a general trust for pay- 
ment ; and it may be made to affect legal 
as well as equitable interests, if the pro- 
perty should become the subject of a 


The statutory claim is lable to be defeated by 


Chancery suit ; Sturgis v. Champneys, 5 
My. & Cr. 97, where all the previous 
authorities are cited by Lord Cottenham. 
See also Hanson v. Keating, 4 Hare, 1, 
decided by Sir J. Wigram. A wife is 
entitled to a settlement out of property 
to which she becomes entitled, whether 
before or after marriage; Barrow v. 
Barrow, 18 Beav. 529. 

Where the wife insists for her equity, 
it is extended to her children; and the 
Court direct a reference or remit to 
ascertain what is a proper settlement to 
be made upon her and her children ; 
Elibank v. Montolieu, ut supra; Johnson 
v. Johnson, 1 J. & W. 472. But if the 
wife has died without asserting her right, 
the children have no claim; Scriven v. 
Tapley, 2 Eden. 337, the leading case ; 
Dela Garde v. Lempriere, 6 Beay. 344, 
decided by Lord Langdale. 

The questions of greatest importance 
with reference to the provisions of the 
Conjugal Rights Act (24 and 25 Vict., 
cap. 86, § 16) relate to the amount and 
the mode of the settlement. As to the 
amount, the usual practice of the Court 
of Chancery is to settle one-half of the 
wife’s property upon herself, reserving 
the other half for the husband or his 
creditors ; see Wh. & T. L. Ca. 6th ed. 
519. But in particular circumstances 
the rule may be varied. In one case, 
where a husband had separated from his 
wife, leaving her unprovided for, Sir L. 
Shadwell, V.-C., gave her three-fourths ; 
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priority of diligence; and since the passing of the Married Women’s cuar. XXXVI. 
Property Act, 1881, this enactment has ceased to be of importance, 
as it only gives the wife, in case of the husband’s insolvency, the 
right which every woman who marries without a contract has 


under the Statute of 1881. 


It need hardly be added that it is by 


settlements in trust that preferable and fixed provisions can best 
be secured to the use of married women out of their estates. 


SECTION III. 


MARRIAGE 


PROVISIONS, HOW SECURED (OBLIGATION, DESTINATION, 


Trust). 


1215. The rules on this subject admit of being stated within a Obligation in 


brief compass. 


The application of these rules to the construction 


favour of the 
contracting 


of the different species of provisions which have been described in Patties is 
the preceding section has given rise to questions not unattended 
with difficulty. The leading principle is, that a simple unilateral 
obligation in a marriage-contract in favour of either of the parties 
is onerous, the marriage being regarded as a counter prestation. 
The wife has therefore a jus crediti, entitling her to rank with other 


creditors for the value of her provisions.! 


Provisions to children, 


on the other band, are only onerous in the event of their being 
made payable at a period which may arrive before the death of the? 


father, by whom they are promised ; as, 


for example, at the dis- 


solution of the marriage, or at the majority or marriage of the 
child,? or by being made to bear interest for such a period.® 


Coster v. Coster, 9 Sim. 597. See also 
ex parte Pugh, 1 Drew. 202; Vaughan v. 
Buck, 1 Sim. N.S. 284. By more recent 
cases it has been settled, after consider- 
able fluctuation, and notwithstanding the 
authority of an adverse decision by Lord 
Ch. Sugden (Napier vy. Napier, 1 D. 
& W. 407), that the Court may in special 
circumstances settle the whole fund on 
the wife; as, for example, where the 
husband has already received large sums 
from the wife’s father, which have been 
squandered or applied in liquidation of 
debt ; Gardner vy. Marshall, 14 Sim. 575 ; 
or where the fund is of inconsiderable 
amount ; in re Kincaid’s Trusts, 1 Drew. 
326; or where there has been misconduct 
on the part of the husband ; Dunkley v. 
Dunkley, 2 De G. M‘N. & G. 390 ; in 
ve Outler, 14 Beav. 220 ; in re Merriman’s 
Trusts, 81 L.J. Ch. 867. 

As to the mode of settlement, it seems 
the usual practice of the Court of Chan- 


cery is to settle the income of the fund 
upon the wife to her separate use, and 
the capital upon the children, payable in 
the case of sons at majority, in the case 
of daughters at majority or marriage ; 
Gent v. Harris, 10 Hare, 383, 384; 
Francis v. Brooking, 19 Beav. 349. If 
there should be no issue, the reversion 
will be given to the surviving spouse ; 
Carter v. Taggart, 1 De G. M‘N. & G. 
286 ; Bagshaw v. Winter, 5 De G. & 
Sm. 466. 

1 Accordingly, in the event of the 
husband’s bankruptcy, the wife may rank 
for the provisions, as for a contingent 
claim, under the Bankruptcy Act. 

2 Adv.-Gen. v. Trotter, 14 Jan. 1847, 
Exch. Rep. ; Cruikshanks’ Trs. v. Crutk- 
shanks, 2 Nov. 1853, 16 D. 7; Jolly v. 
Graham, 24 Feb. 1824, 2 Sh. 730, N.E. 
611. 

3 Mackenzie of Redcastle’s Crs. v. His 
Children, M. 12,924, 1 June 1795, 3 Pat. 


onerous, 


Obligation in 
favour of chil- 
dren not one- 
rous unless it 
is prestable 
before the dis- 
solution of the 
marriage, 


672 


CHAP. XXXVI. 


Whether mar- 


riage-contract 
provision can 
be regarded as 
testamentary 
to any effect. 


In what cases 
children have 
a jus crediti. 


MATRIMONIAL PROVISIONS TO SPOUSES AND CHILDREN. 


1216. It is needless to inquire into the reason of the distinction. 
It probably originated in the notion that provisions to children 
payable after death were of a testamentary character. That reason, 
at all events, is no longer valid ; for it was decided by the Court of 
Exchequer, in a case where. a sum of money was provided by a 
husband in his antenuptial contract, payable to the children of the 
marriage at the first term of Whitsunday or Martinmas after their 
father’s death, and which was declared to be in full of legitim and 
executry, that a provision of this nature was not testamentary, and 
was therefore not liable to legacy duty. Lord Fullerton, however, 
observed, that even in marriage-contracts there might be provisions 
of such a clearly testamentary character as to bring the deed 
within the category of a testamentary instrument ; and he instanced 
the case of a settlement by marriage-contract of all the estate 
belonging to the parties at their death. 

1217. The rules according to which the right of the children is 
determined to be either a jus crediti or a spes successionis are suc- 
cinctly explained in the following passage from Lord Moncreiff’s 
opinion in a leading case : ?— 

“1, IT understand the rule of law to be, that under such mar- 
riage-contracts the children have a jus crediti, giving them such a 
right against the creditors of their father, if the provision is so con- 
ceived as that there was or might be a direct interest accruing to 
them in the lifetime of the father. As, for example, if the provi- 
sion is made payable on the marriage or majority of the child, 
though such event should happen in the lifetime of the father; or 
if the provision is declared to bear interest from any such term 
which might be in his lifetime ; or if it is declared to be payable at 
the dissolution of the marriage, or to bear interest from and after 
that event, which may happen by the wife’s predecease. 


409. Compare these cases with Mac-  v. Connell,12 Sh. 19; Geddes v. Waddell, 


tavish, 1787, M. 12,922, and Brown v. 
Govan, 1 Feb. 1820, F.C., where the 
provisions, not being payable at a time 
certain, were held not to confer a jus 
ereditt. The subsequent cases (other 
than these specially mentioned in the 
sequel) merely confirm the rule stated in 
the text. The following is a complete 
list of them :—M‘Millan v. M‘Millan, 
Hume, 536; Wilson v. Wight, Hume, 
537; Macintosh v. Gibson, Hume, 10 ; 
Grierson v. Wallace, 1 Sh. 18, N.E. 9; 
Brown v. Paterson, 3 Sh. 6, N.E. 5; 
Scott v. Ross, 1 Sh. 481, N.E. 448; 
Bushby v. Renny, 4 Sh. 110, N.E. 112 ; 
Gordon v. Murray, 11 Sh. 368 ; Villiers 


14 Sh. 1084, 

1 Adv.-Gen. v. Trotter, 14 Jan. 1847, 
Exch. Rep., also 10 D. 56. 

* See p. 34 of the separate report. See 
also Somerville vy. Somerville, 18 May 
1819, F.C., where a delivered deed was 
presumed to be ambulatory and_ revo- 
cable, because it conveyed the universitas 
of the granter’s estate, 

3 Goddard v. Stewart's Children, 9 
Mar. 1844. 6 D, 1018. See the doctrine 
explained also in the leading opinion in 
Herries, Farquhar, and Co. v. Brown, 9 
Mar. 1838, 16 Sh. 964; and in 1 Bell’s 
Com, 5th ed. 640, 
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. But, on the other hand, if the provision is so conceived that 
the pies is not payable until after the father’s death, and does 
not bear interest from any earlier term, and where no actual benefit 
or interest can be claimed or taken in his lifetime, there is no jus 
crediti vested in the children as against onerous creditors. In 
respect of the father and his heirs, they are no doubt creditors ; 
but in respect of his creditors, they are merely heirs, having no 
more than a spes successions. 

“3. I understand it also to be a fixed rule, that it has no effect 
in conferring a jus crediti on the children, that, instead of the 
husband being simply bound to pay a sum to the children, he 
engages to provide and secure a sum so payable. 

“4, But if he actually lends out the money, or constitutes a 
trust, or grants heritable security to the wife or any other person 
in name of the children, with absolute warrandice, it constitutes a 
fee in the children, which will prevail against onerous creditors.” ! 

1218. It may further be observed that ambiguous expressions, 
pointing to a period of distribution other than the death of the 
father, will not control the express terms of the destination in a 
question as to the quality of the right conferred. For example, in 
the case from which the foregoing rules have been extracted, the 
father, after obliging himself to content, pay, and secure to the issue 
of the marriage, existing at the dissolution thereof, a certain sum, 
declared that the children’s provisions should be payable in equal 
instalments at twelve and twenty-four months a/ter his decease. It 
was held that the children had no jus erediti.2 The right of the 
heir of the marriage under a marriage-contract destination of heri- 
table estate is of the same nature as that of the children in relation 
to provisions of moveable funds. Unless the father binds himself 
to infeft his son at a period which may happen in his own lifetime, 
the right of the son is postponed to that of creditors, and, as regards 
the father, it is only effectual to bar gratuitous alienations* The 
father may sell the estatc, and in this case the heir may at his 
death rank as w postponed creditor for the price as a swrrogatum, 
the value being estimated as at the date of the sale.® 


16 D. 10238. 4 Cunynghame vy. Cunynghame, 1804, 

2 Goddard v. Stewart's Children, ut M. 13,029; Speirs v. Dunlop, 1778, M. 
supra. See Browning v. Browning's 13,026 ; ana see Ormiston v. Ormiston, 
Trs., 25 May 1837, 15 Sh. 999, where 1809, nine! 531; Stewart v. Stewart, 
the destination was similar, andthe Court 2 March 1815, F.C.; Macneil v. Macneil, 
held that no jus crediti was conferred, 27 Jan. 1826, 4 Sh. 393, N.E. 396; and 
but that the children were entitled to Watson v. Pyot, 1801, M. “ Provision to 
challenge any gratuitous deed of the Heirs and Children,” App. No. 4. 
father executed to their prejudice. > Ounninghame v. Hathorn, 20 Dee. 


3 See Douglas vy. Douglas, 1724, M. 1810, F.C. ; Larl of Wemyss v. Earl of 


12,910. Haddington, 28 Feb. 1815, F.C. ; 20 May 
VOI ag 
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1219. Such being the nature of the personal obligations which 
a husband may undertake for the benefit of his wife or children, it 
is a simple question of conveyancing—by what description of deed 
real security may be given for the fulfilment of the obligation.’ 
By real security (though the expression is perhaps not strictly 
accurate) is meant the security afforded by a preferential right to 
property, whether heritable or moveable in its nature. The answer 
is, that such security may be given by a completed conveyance, 
either to the beneficiaries of the marriage-contract, or to trustees 
for their behoof. Thus the provisions in favour of the wife may be 
secured by infefting her in lands for her own use, exclusive of the 
husband’s rights, or by assigning personal bonds, policies of assur- 
ance, stock, or other moveable rights, under the same form of 
destination, and duly intimating the assignation.? The same result 
may be attained indirectly by means of a conveyance to trustees for 
the wife’s benefit, provided the trust purposes be such as to give the 
wife an unqualified right on her husband’s death. Any reservation 
of a power to the husband which he may use for the purpose or to 
the effect of withdrawing a part of the fund, will render the settle- 
ment wholly ineffective in a question with creditors, even though, 
according to the form of the instrument, the wife’s consent should 
be necessary to the application of the money.* Again, it has been 
decided (and the exception illustrates the principle of the rule) 
that a husband cannot give his wife a preference over furniture or 
corporeal moveables which he retains in his possession.* 

1220. Provisions to children may in hke manner be secured 
against the father’s voluntary acts, and so as to give the heirs of 
the marriage a preference in bankruptcy, by means of a conveyance 
of heritable or moveable property to trustees for their benefit,> or to 
one of the parents for liferent use only, and as fiduciary fiar for the 
children of the marriage. 

1221. The onerosity of the provision arises from the obligation 
in the marriage-contract ; and therefore, although the contract be 


1818, 6 Pat. 390; Sutherland v. Gordon, 
M. 4398, 1 Cr. St. & Pat. 493. 

! As to diligence, it has been held that 
a child having a jus creditt might use 
inhibition or adjudication; Douglas v. 
Douglas, supra; Lyon vy. Lyon's Ors., 
1724, M. 8150. 

* And it would appear that in the case 
of a variance between the destination in 
the marriage-contract and that in the 
security, the former must prevail ; Ross 
v. Masson, 3 Feb. 1843, 5 D. 483. 

3 Grant v. Robertson, 1872, 10 Macph. 
804. 


4 Campbell v. Stewart, 13 June 1848, 
10 D. 1280 ; Brown v. Fleming, 19 Dee. 
1850, 18 D. 373 ; Hewat’s Trs. v. Smith, 
1892, 19 R. 403. But these decisions 
do not necessarily govern the case of 
furniture which was the property of the 
wife before marriage, or which may be 
purchased from the husband’s creditors 
or their trustee for the wife’s benefit, and 
conveyed to her ; case in First Division 
of Court, March 1894. 

> See, for example, EZ. of Glasgow's Ts. 
v. E. of Glasgow, 1872, 11 Macph, 218. 
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silent on the subject of security, if the husband afterwards settle 
property on his wife or children, in one or other of the modes 
mentioned, in fulfilment of his obligation, the security will be as 
valid and effectual as if it had formed a part of the contract... When 
security has been given for a marriage-contract provision, it is of 
little consequence whether the obligation were or were not of such 
a nature as to confer a jus crediti on the children. In considering 
whether a preference has been secured, the material question is 
whether the granter was solvent when he made the conveyance, 
not whether the provisions were payable at a time which might 
happen before the death of the father; for the nature of the 
security transaction is, that the father divests himself of his pro- 
perty in favour of his children, whose right accordingly is no 
longer limited to a personal claim against the father’s estate, but 
is of a similar nature to that of any other creditor holding a real 
security. 

1222. This was one of the points decided in the Clanranald 
case,” where the husband, by his antenuptial contract, bound 
himself to pay a certain sum to the children of the marriage, pay- 
able six months after his death, subject to a reserved power of divi- 
sion, and granted warrant for infefting the trustees of the settle- 
ment in security ; and the trustees took infeftment. The estates 
were disponed to the granter himself and a certain order of heirs, 
subject to the younger children’s provisions. In these circum- 
stances it was held by the whole Court, in an action raised by 
subsequent creditors of the husband, that the trustees for the 
younger children were, “in their character as trustees infeft in 
security, entitled to compete with the diligence of the pursuers, and 
to rank in their proper order according to their right of preference 
conferred by their said security.”* The case is different where a 
settlement is made after marriage upon awife. In order that this 
may be effectual against the claim of creditors to exercise the 
husband’s power of revocation on the ground of donation, the 
antenuptial obligation must be for a definite annuity or capital 
sum.* 

1223. In what has been said respecting the onerosity of mar- 
riage-contract provisions, whether resting in obligatione or fortified 
by security, it has been assumed that the father, at the time of 
granting the provision, was solvent. With respect to provisions to 
wives, there is authority for the proposition that, even where the 


1 Falconer v. M‘Arthur, 20 Jan. 1825, 3 16 Sh. 982. 
3 Sh. 455, N.E. 317 ; Young v. Watson, 4 See Champion y. Dunean, 1867, 6 
2 Dec. 1835, 14 Sh. 85. Macph. 17. 


2 Herries, Farquhar, and Oo. v. Brown, 
9 March 1838, 16 Sh. 948. 
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husband is insolvent at the marriage, and the provision is only in 
obligatione, it may notwithstanding be sustained to the extent of 
what is considered a fair and reasonable provision in the circum- 
stances of the parties! In judging of the reasonableness of the 
provision, the wife’s situation and fortune before marriage are to be 
taken into consideration.2 When the wife has obtained security 
for her provisions, the question of solvency is immaterial, because 
she is entitled in a competition with creditors to the benefit of her 
preference.® 

1224. Children do not appear to have any right to their pro- 
visions, even when these are made payable before the father’s death, 
if the father is proved to have been insolvent at the time of grant- 
ing the obligation in their favour, unless their rights are secured by 
a trust conveyance. If they have been so secured, the children 
will have the benefit of the security. Thus, where a wife, by post- 
nuptial deed of settlement, conveyed her share of her father’s suc- 
cession to trustees upon trust for the spouses in liferent and the 
children of the marriage in fee, and the spouses, having become the 
sole surviving trustees, assigned their right to another party upon 
trust to recover the succession in question from the trustees of the 
wife’s father, and to invest it in terms of the postnuptial settle- 
ment, and the assignation was duly intimated before the husband 
was declared bankrupt, it was held that the assignation gave the 
children a preference over the husband’s arresting creditors.4 Ina 
later case, the Court, under very similar circumstances, sustained 
the children’s preferential right to the fee, but found that the 
liferent, which had been settled to the use of the husband, was 
subject to the diligence of his creditors, and fell under his seques- 
tration.® 

1225, When the husband is bound by the terms of the contract, 
as he very frequently is, not only to pay the provisions, but also to 
secure them at the sight of trustees for execution, his obligation is 
fulfilled by investing the amount upon security of the description 
required by the settlement. If the obligation is simply to secure 
the provisions without reference to any specified description of 
security, his duty is the same as that of a trustee, and will be per- 
formed by investing the required sum of money upon heritable 


} 1 Bell’s Com. 7th ed. 683; Duncan 
v. Sloss, 1785, M. 987; Erskine v. 
Carnegie, 1679, M. 968; Gartshore v. 
Brand, 1683, M. 987, 2 Br. Sup. 43; 
Watson v. Grant's Trs., 1874, 1 R. 882. 

” Bell’s Com., ut supra; M‘Lachlan 
v. Campbell, 29 June 1824, 3 Sh. 192, 
INGID,, BPE 


3 Burden v. Smith, Elch. ‘‘ Mutual 
Contract,” No.7; affirmed 1738, 1 Cr. 
St. & P. 214 ; and cases of Morrice and 
Wood, infra. 

4 Morrice v. Sprot, 27 June 1846, 8 D. 
918. 

° Wood vy. Begbie, 7 June 1850, 12 D. 
963. 
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husband’s life, it wen appear that the obligation to pay the pre- 
mium is of a similar nature toa personal security. On this subject 
Professor Bell observes, that “if a policy were opened in name of 
the wife and children, and the premium paid under such antenuptial 
contract, the benefit of the insurance would not seem to be demand- 
able as part of the husband’s estate, while a claim would seem to lie 
for the future premiums.” 2 


1226. A father, notwithstanding the destination of his estate Implied reser- 


to the heir of the marriage by antenuptial contract, has been held 
entitled to grant rational provisions to his wife and younger children, 
or to increase inadequate provisions if there were no other funds 
available to him for the purpose? And, on the same principle, it 
is established that a father whose whole available means has been 
settled upon the wife and children of a first marriage may encroach 
upon their interest to the extent of making a moderate provision 
for the wife and children of a second marriage.’ It has even been 
held that, where a husband improvidently settled his estates on 
the children of the second marriage only, he might burden the 
heir of the second marriage with rational provisions in favour of 
the children of the first marriage. In the last of the older series 
of cases, a provision to a younger son’s wife, as a jointure, was 
sustained, although the estate was previously destined to the heir.’ 
Such supplementary provisions must not be so large as virtually 
to deprive the heir of his right to the estate, but must bear such 
proportion to the value of the estate as is warranted by the 
ordinary practice of proprietors in burdening their property for the 
benefit of younger members of their families. In delivering judg- 
ment in the leading case of Dykes v. Dykes, it was laid down by 
Lord President Blair, with the approbation of the Court, that a 
provision to younger children out of the heir’s inheritance must 
be given in the form of a burden on the estate, and not as a 
specific part of it. The reason is, that a conveyance of land, even 
when not of greater value than a reasonable pecuniary provision, 
is a direct displacement of the heir’s vested right, which, in the 


1 Lindsay v. Lothian, 1685, M. 2269 ; 5 See Ersk. 3, 8, 42; Cunningham v. 
Hay v. Hay, 1710, M. 12,982; Kirk- Hathorn, 20 Dec. 1810, F.C. 
land v. Her Son, 1635, M. 2270. See 6 See Bannerman vy. Bannerman, 15 


Chapter LXIII., Section V. Dec. 1801, Hume, 180; and cases in 
2 1 Bell’s Com. 7th ed. 684. Fraser, supra ; Dykes v. Dykes, infra. 
3 Miiler v. Miller, 30 July 1822, 1 Sh. 7 Dykes v. Dykes, 9 Feb, 1811, F.C. 


(App. Ca.), 308 ; wing v. Ewing, 1799, See Kilkerran, p. 465, on the question 
M. 12,997; Ouchterlony v. Ouchterlony, what is to be considered a rational pro- 
1752, M. 18,013. vision, 

4 Haldane yv. Hutchison, 1885, 13 R. 
179. 
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other case, is affected in a manner less injurious to his interests as 
proprietor. 

1227. The later cases upon provisions to the children of a 
second marriage tend to throw some doubt upon the powers of the 
father to alter the destination of. funds settled by an antecedent 
onerous contract. In the case of Bell’s Trustees v. Cowan, a father 
had settled his entire estate upon the surviving spouse of the first 
marriage in liferent, and the children of the marriage in fee. By 
a postnuptial contract he settled an heritable provision upon his 
second wife, being part of the estate already secured to the children 
of the first marriage. The Judges of the First Division were equally 
divided in opinion on the question whether the annuity to the 
second wife could be sustained to the extent of a reasonable pro- 
vision. Minutes of debate were ordered with the view of laying 
the case before the whole Court, but the action was compromised. 
It was subsequently determined, by a majority of the whole Judges, 
that, under an antenuptial provision of a fund to the widow of a 
second marriage in liferent, and the children in fee, the widow was 
entitled to rank as an onerous creditor on her deceased husband’s 
estate ; but that the children had no jus erediti in a question with 
the children of the first marriage claiming legitim, as the provisions 
in their favour were not made payable at a period which might 
have arrived before the death of the father.2 In the case of Harvey 
v. Wink ® the question was raised under circumstances unfavour- 
able to the claim of the beneficiaries under the second contract, as 
the question here was with creditors, and the provisions were not 
payable until after the father’s death. Here clearly the children 
had no jus erediti ; and the averment that they were creditors of 
their father for their mother’s share of the goods in communion 
was held insufficient to give an onerous character to the disposi- 
tions in their favour.‘ 


1 Bell's Trs. v. Cowan, 21 Nov. 1846, 3 Harvie v. Wink, 3 July 1847, 9 D. 
9 D. 124. 1420. 

* Wilson's Trs. v. Pagan, 2 July 1856, 4 See also Cumming v. Oumming, 16 
18 D. 1097. See also 1 Bell’s Com. 7th July 1858, 20 D. 1280, Here, however, 
ed. 687 ; Campbell's case, there referred the real competition was between the 
to; and English authorities stated Chapter younger children and the heir. 
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1. RicgHTs UNDER THE Marriep | 2. Separate Estate In TRUS?. 
Women’s Propgrrry Acts, 


SECTION I. 
RIGHTS UNDER THE MaArrigpD Women’s Property Acts. 


1228, The subject pertains to the law of husband and wife, 
and is only here noticed because it is necessary to a complete view 
of the law of wife’s separate estate. But for this purpose it may 
be sufficient to note the decided cases on the construction of the 
Acts, premising that, as to all marriages and all acquisitions sub- 
sequent to 18th July 1881, the wife’s property and income is 
separate estate, the husband’s proprietary rights being completely 
excluded. 

1229, Wages and Earnings Act, 1877 (40 and 41 Vict., cap. 29). 
—Section 3: “The jus mariti and right of administration of the 
husband shall be excluded from the wages and earnings of any 
married woman acquired or gained by her after the commence- 
ment of this Act in any employment or trade in which she is 
engaged, or in any business which she carries on under her own 
name,” &c. In the case of Ferguson’s Trustee an. unmarried 
woman, who carried on the business of a milliner in Glasgow, 
married in the year 1872, and continued to carry on this business 
in her own name for ¢en years thereafter without interference by 
her husband, she defraying the household expenses out of her 
earnings. In a question between a poinding creditor of the wife 
(in 1882) and the trustee of the husband’s creditors, it was held 
that the latter had a preferable right to the stock in trade. The 
ground of the judgment was that the Act of Parliament did not 
give the wife a right to the stock in trade, but only to “ earnings” 
or profits, and that accordingly the stock passed to the husband 
by the assignation of marriage. It does not seem to have been 
considered that the stock in trade of 1872 must have disappeared 
long before the case came into Court, and that the actual stock 
was purchased and paid for out of the wife’s earnings during the 


1 Ferguson's Tr, vy. Willis, Nelson, and Co., 1883, 11 R. 261. 
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marriage. The opinion of Lord Deas, who dissented, seems to the 
writer to be preferable to that of the majority of the Court; but 
the question is not likely to arise again, because under the Act of 
1881 the stock would remain the wife’s property. 

1230. On the construction of the same section, it has been 
held that the Act does not contemplate the case of a husband and 
wife carrying on a business in partnership, and that in such cases 
the wife is presumed to be the husband’s agent.!. But where a 
husband and wife carried on separate trades and put their earn- 
ings into a joint deposit account, the wife, surviving, was held to be 
entitled to the half of the deposit.2 On the 4th section of the same 
Statute it was held that a wife’s obligation to maintain her mother 
was an “antenuptial debt,” for which the husband, by the operation 
of the Act, was no longer lable.* 

1231. Policies of Assurance Act, 1880 (48 and 44 Vict., cap. 26). 
—The 2d section provides that “A policy of assurance effected by 
any married man on his own life, and expressed upon the face of 
it to be for the benefit of his wife, or of his children, or of his wife 
and children, shall, together with all benefit thereof, be deemed a 
trust for the benefit of his wife for her separate use, or for the 
benefit of his children, or for the benefit of his wife and children,” 
&e. A husband insured his life for £1000 with a mutual assur- 
ance society by a single payment, and two years later, with the 
wife’s consent, proposed to surrender the policy. In a special case 
between the spouses and the society, in which the power to sur- 
render was questioned, it was held that the trust constituted by 
the Act of Parliament was not indefeasible, but might be ter- 
minated by the joint act of the spouses; the Lord President 
pointing out that, where an insurance was to be kept up by annual 
payments, the surrender of the policy might be the only way of 
avoiding the total loss of the value of the investment.4 

1232. Married Women’s Property (Scotland) Act, 1881 (44 and 
45 Vict., cap. 47)—The sections to be considered are the first 
three. 

“1. C1.) Where a marriage is contracted after the passing of 
this Act, and the husband shall, at the time of the marriage, have 
his domicile in Scotland, the whole moveable or personal estate of 
the wife, whether acquired before or during the marriage, shall, by 
operation of law, be vested in the wife as her separate estate, and 
shall not be subject to the yus mariti. 


1 M‘Ginty v. M‘Alpine, 1892, 19 R. * M‘Allan vy. Alexander, 1888, 15 R. 
863. 

4 Schumann v. Scottish Widows’ Fund 
Society, 1886, 13 R. 679. 
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“(2.) Any income of such estate shall be payable to the wife 
on her individual receipt or to her order, and to this extent the 
husband’s right of administration shall be excluded: but the wife 
shall not be entitled to assign the prospective income thereof, or, 
unless with the husband’s consent, to dispose of such estate. 

“(3.) Except as hereinafter provided, the wife’s moveable estate 
shall not be subject to arrestment, or other diligence of the law, 
for the husband’s debts, provided that the said estate (except such 
corporeal moveables as are usually possessed without a written or 
documentary title) is invested, placed, or secured in the name of 
the wife herself, or in such terms as shall clearly distinguish the 
same from the estate of the husband. 

“(4.) Any money, or other estate of the wife, lent or entrusted 
to the husband, or immixed with his funds, shall be treated as 
assets of the husband’s estate in bankruptcy, under reservation of 
the wife’s claim to a dividend as a creditor for the value of such 
money or other estate after but not before the claims of the other 
creditors of the husband for valuable consideration in money or 
money’s worth have been satisfied. 

“(5.) Nothing herein contained shall exclude or abridge the 
power of settlement by antenuptial contract of marriage. 

“2. Where a marriage is contracted after the passing of this 
Act the rents and produce of heritable property in Scotland belong- 
ing to the wife shall no longer be subject to the jus marti and 
right of administration of the husband. 

“3. In the case of marriages which have taken place before the 
passing of this Act: 


“(1.) The provisions of this Act shall not apply where the 
husband shall have, before the passing thereof, by irre- 
vocable deed or deeds, made a reasonable provision for 
his wife in the event of her surviving him : 

“(2.) In other cases the provisions of this Act shall not apply 
except that the jus mariti and right of administration 
shall be excluded to the extent respectively prescribed 
by the preceding sections from all estate, moveable or 
heritable, and income thereof, to which the wife may 
acquire right after the passing of the Act.” 


1233. During the twelve years which have elapsed since the 


for decision. Those which relate to the husband’s interest in the 
wife’s succession have already been noticed The only other case 
of general importance is that of Scoté’s Trustee,” in which the Court 


1 Chapter VI., Section IV, 2 Scott’s Tr. v. Scott, 1889, 16 I. 507. 
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was called to interpret so much of the 3d section as provides that 
“Tn the case of marriages which have taken place before the pass- 
ing of this Act . . . the provisions of this Act shall not apply, 
except that the jus mariti and right of administration shall be 
excluded to the extent respectively prescribed by the preceding 
sections from all estate, moveable or heritable, and income thereof, 
to which the wife may acquire right after the passing of the Act.” 
In a question between the wife and the trustee on the husband’s 
sequestrated estate, it was held that the words “and income 
thereof” apply only to the income of heritable estate coming to 
the wife after the passing of the Act, and do not apply to income 
accruing after the passing of the Act from heritable estate acquired 
by the wife before the passing of the Act. The principle of the 
section is to leave the husband in the unimpaired enjoyment of all 
the rights which had vested in him before the Act passed, and to 
give the wife the benefit of the existing law for the protection of 
her future acquisitions. 

1234, There are three other reported cases under this Statute 
which raised questions of fact only. In Miller v. Galbraith’s 
Trustees, it was held that a discharge of legitim by a wife was 
ineffectual because it was granted without the husband’s consent, 
it being provided by this Act, section 1, that the wife “shall not 
be entitled, unless with the husband’s consent, to dispose of her 
(heritable or moveable) estate.” The other cases relate to the pro- 
visions of section 1, sub-section 4, postponing the wife’s claim for 
the value of money or estate lent, entrusted, or immixed, to that 
of the husband’s creditors.3 In one of these cases the nature of 
the estate of a married woman under the Statute was stated by 
the writer as follows :—< The operation and effect of the Married 
Women’s Property Act was not simply to rescind the jus mariti, 
leaving the wife to have the same interest in her estate as an un- 
married woman; but the Act gives the wife, by operation of law, 
what is called a ‘ separate estate, a kind of property not known to 
the common law, and which could only be constituted prior to the 
date of this Act by means of a trust. The first section, while 
giving to the wife a separate estate, carefully defines what is meant 
by that term. We have, in the separate sub-sections, a definition 
of the separate estate by its various incidents. The wife’s powers 
as to disposal and anticipation of income are limited, and there are 
special provisions with reference to diligence and bankruptcy. 


1 See Lord Young’s observations, 16 ® Cochrane v. Lamont’s Tr., 1891, 18 
R. 509. : R. 451; Anderson y. Anderson’s Tr., 
2 Miller v. Galbratth’s Trs., 1886, 18 1892, 19 R. 684, 
R. 764. 
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1235. Before the passing of the Married Women’s Property 
Act, 1881, there were two well-defined ways of giving protection to 
wives for their property :—(1) by means of a condition or declara- 
tion in a marriage-contract or conveyance excluding the jus mariti 
and right of administration ; and (2) by a conveyance of the wife’s 
estate to trustees for purposes defined in the deed of trust. 
1236. I. It was a usual condition of testamentary bequests to Jus mariti 
married women that the money or estate was given to the wife for mbt >s 


excluded as to 
her separate use, exclusive of the jus mariti of her present or any Petticular 


future husband. Such a condition was and is effectual according ae 
to its terms, 2.e., if the trustees of the will are directed to retain the 
estate or fund, the capital will be protected against the acts of the 
husband and the diligence of his creditors, but will not be protected 
against the wife’s voluntary acts. If the trustees of the will are 
directed to pay or convey in these terms, they can at most insert 
the destination in the deed of conveyance, and then the fund is 
protected against the husband’s creditors only so long as it con- 
tinues to be identifiable as wife’s estate. The wife herself might 
by a suitable clause in her antenuptial contract exclude the jus 
mariti and right of administration, either in relation to specific 
funds and estate, or in relation to her estate 7 genere—e.g., what she 
should acquire during the marriage® The decisions referred to 
below lead by necessary implication to the result that a universal 
exclusion of the jus mariti by antenuptial contract is competent 
and effectual; but this proposition, which had been doubted by 
Bell, was not affirmed in terms until the question arose in the City 
of Glasgow Bank liquidation, The opinion of Lord Deas in 
M‘Dougaill’s case contains an instructive review of all the cases, 
and may be considered to have closed the chapter of the law of 
jus mariti and its exclusion by contract ;* the result being in the 


118 R, 455. 

2 Ersk, 1, 6, 14; Bell’s Com. /th ed. 
1, 683; Sandilands v. Mercer, 30 May 
833, 11 Sh. 665 ; Murray v. Dalrymple, 
1745, M. 5843; Dickson v. Braidfoot, 
1705, M. 10,396 ; Gordon v. Gordon, 16 
Noy. 1832, 11 Sh. 36 (where the wife's 


separate estate was held to be assignable 
without the husband’s consent). 

3 Rollo v. Ramsay, 1832, 11 Sh. 132. 

4 M‘Dougall v. City of Glasgow Bank, 
1879, 6 R. 1089; and see Rollo v. Ramsay, 
1832, 11 Sh. 132, and other cases cited in 
the opinion of Lord Deas, 
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particular case identical with what has since been effected by Act of 
Parliament. But the only real protection against marital influence 
is by means of a trust, as to which hereafter. 

1237. In the present state of the law, a brief reference to 
authorities regarding the exclusion of the jus mariti may suffice. 

1238. It was held that the right might be renounced? or ex- 
cluded by implication,2—eg., by a destination of estate to “the 
liferent use” of the lady, or by terms importing that her interest 
was alimentary; for an alimentary provision, being sua natura 
exclusive of all interests adverse to that of the beneficiary, the use 
of this term is sufficient evidence of the intention to exclude the 
claims of the husband and his creditors. Bequests and provisions 
to amarried woman “for her own use,”* or prohibiting the husband 
“to seek the principal sum ” during her lifetime,’ or declaring that 
the wife shall enjoy the fund “independent of her then or any 
future husband,” ® or that she shall “choose managers of it,’ have 
been sustained as exclusive of the husband’s rights. And where the 
jus mariti is expressly renounced or excluded in relation to the 
rents of heritable estate, the addition of general words, such as an 
exclusion of “all other right and title,” or “debarring the husband 
from any concern” with the funds, is construed as applicable to the 
right of administration.$ 

1239. It seems to have been held at one time that the husband’s 
rights could not be excluded by a universal conveyance even in an 
antenuptial contract ; because, the jus maritc being an interest 
strongly founded in law, it was thought improper that it should be 
taken away per aversionem, or by implication. For this reason, 
an exclusion of the jus mariti in a marriage-contract, proceeding 
on the narrative that the wife was-possessed of personal effects to 
the extent of £200, was held insufficient to exclude certain furni- 
ture, which had not been inventoried, from the diligence of the 


7 Hunter vy. 
410. 


1 See Special Case Mardy’s T7s., 1871, 
9 Macph. 736. 


Smith, 1793, 1 Fraser, 


2 See the corresponding English cases 
cited in 1 Wh. & T. 418, 6th ed. 546. 
No particular words are necessary to the 
limitation of an estate to the wife’s 
separate use (see Bell’s Com. 7th ed, 
vol. i. 688). 

3 Per Lord Mackenzie in Black v. 
Pearson, 9 Feb. 1841,3 D. 504; Annand 
v. Chessels, infra. 

4 Stables v. Murray, 1789, 1 Fraser, 
411, 

5 Humbie v. Hume, 1634, M. 5933. 

® Commercial Bank v. Black, 28 June 
1842, 14 Jur. 528. 


8 Keggie v. Christie, 25 May 1815, 
F.C. ; Gowan v. Pursell, 17 May 1822, 
1 Sh. 418, The exclusion, of course, 
applies to interest as well as to capital ; 
Robertson v. Robertson, 1835, 13 Sh. 442 ; 
Hutchison vy. Hutchison’s Trs., 1842, 4 
D. 1399. 

® And also because the rights of the 
husband’s creditors to attach the estate 
in his possession for his debts can only 
be excluded by showing a title to the 
specific estate in some other person ; 
Jameson vy. Strachan, 27 Jan, 1835, 13 
Sh. 318, 
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husband’s creditors ;+ and a general reservation of the wife’s right 
to her separate property was, on the same principle, disregarded? 
But eventually settlements were sustained excluding the jus mariti 
generally, and as to acquirenda® In the case of Macdonald v. 
Loudoun a question of this nature was the subject of consideration, 
in reference to a conveyance of a house and furniture by a third 
party, executed before the lady’s marriage, and “exclusive of the 
jus mariti and right of administration of any husband she may 
marry.” It was held, in a question with a poinding creditor, that a 
separate estate had been effectually created, rejecting the argument 
that the husband’s possession of the furniture must be presumed to 
have been in virtue of a right of property. A distinction has been 
taken, for reasons which are obvious, in relation to corporeal 
subjects settled by a husband on his wife, and it has been decided 
that an antenuptial settlement of household furniture and effects ® 
by a husband to the wife’s separate use, excluding his own jus 
mariti, does not, even when accompanied by an inventory of the 
property,° create a separate estate, or even a security in favour of 
the wife. 

1240. As the legal assignation of marriage brought under the 
jus maritt the whole of the wife’s personal property, except in so 
far as expressly excluded, no irrevocable separation of interests 
could be effected by the act of the spouses subsequent to marriage.” 
With respect to property acquired by the wife subsequently to the 
marriage, it was held that an exclusion of the husband’s rights by 
third parties was effectual, on the principle that the granter might 
attach such conditions as he pleased to a gratuitous disposition of 
his property.6 But if the wife had conveyed her future acquisitions 
to trustees for the purposes of the marriage, their right could only 
be excluded by a conveyance in trust for the wife’s liferent use, 
because if the fee be given to a wife exclusive of the jus mariti, 
she retains the power of voluntary disposition, and is therefore 


1 Macdonald v. Doig, 1793, M. 5848 ; 
see Greig v. Wemyss, 1670, M. 5832. 


D. 296 ; Scott v. Price, 13 May 1837, 15 
Sh. 916. 


2 Cuthbertson vy. Pollock, 1799, Hume, 
206. 

3 Greenhill v. Ford, 24 June 1824, 
3 Sh. 169, N.E. 114; Hutchison v. 
Hutchison, 10 June 1842, 4 D. 1399; 
Babington v. Babington, 30 June 1840, 
per Lord Jeffrey, 1 Fraser, 413; Annand 
y. Scott, 2 Paton, 369. 

4 Macdonald vy. Loudoun, 26 June 
1855, 17 D. 998. 

5 Darling v. Mein, 20 Dec, 1851, 14 


6 Campbell vy. Stewart, 13 June 1848, 
10 D. 1280; Brown v. Fleming, 19 Dec. 
1850, 13 D. 373. 

7 Bell's Prin. § 1942; Shearer v. 
Christie, 18 Nov. 1842, 5 D. 132. As 
to whether such an agreement is binding 
on the husband ratione alimentorum, see 
Davidson v. Davidson, 28 March 1867, 
5 Maeph. 710. 

8 Annand v. Chessels, 24 March 1775, 
2 Pat. 369, affirming M. 5844. 
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bound to make over the estate to the marriage trustees in fulfilment 
of her antenuptial obligation." 

1241. The legal effect of the constitution of a separate estate 
in the wife underwent a searching examination in the series of 
cases which arose for decision in the City of Glasgow Bank liquida- 
tion. It was there held that the: husband was not hable as a con- 
tributory for shares which were constituted separate estate of the 
wife by antenuptial contract,? or for shares coming from a third 
party by gift or contract.? Where the stock belonged to the spouses 
in conjunct fee and liferent, both spouses were held to be lable as 
partners ;4 and where the stock was taken in the name of the wife, 
and represented a legacy to her, yet, as the jus maritt had not been 
excluded, it was held to be the husband’s property, and that he and 
not the wife was a contributory.° 

1242. II. An estate for the wife’s separate use may be con- 
stituted by a conveyance to trustees (or to the wife herself in trust), 
either for her absolute use or for herself in liferent and her 
children in fee,’ or with such other substitutions as may be desired. 
A conveyance to the husband and wife jointly, for behoof of the 
wife or to trustees for her benefit,® or to the husband and wife in 
conjunct fee and liferent,!? will be equally effectual. It may be 
observed, however, that in the class of cases in which destinations 
in conjunct fee and liferent, without restrictive words, have been 
held to exclude the husband’s right of disposal, the interests of the 
children have very materially affected the rules of construction. 

1243. In the important case of Torry Anderson,” it was laid 
down by the consulted Judges that a trust constituted before 
marriage, and placed beyond the power of recall by the spouses, 
was highly expedient, and was entitled to the utmost support and 
protection. An opinion, however, was expressed to the effect that 
the trust was revocable after the dissolution of the marriage; a 
view which afterwards received the sanction of the concurring 
decisions of the Court of Session and the House of Lords in 


1 Simson’s Trs. v. Brown (whole § Young v. Loudoun, 26 June 1855, 


Court), 1890, 17 R. 581; Douglas’ Ts. 
v. Kay's Trs., 1879, 7 R. 295. 

2 Biggart’s case, 1879, 6 R. 470. 

3 Forbes’ case, 6 R. 1122. 

4 Wishart’s and Dalziel’s cases, 6 R. 
823. 

° Thomas’ case, 6 R. 607. In Car- 
michael’s case, 1879, 7 R. 119, and 
Steedman’s case, 7 R. 111, where the 
stock was purchased with the husband’s 
money, the decision was of course the 
same. 


WD AOOS: 

7 Annand v. Chessels, supra. 

8 Gairdners v. Royal Bank of Scotland, 
22 June 1815, F.C. 

® Balderston v, Fulton, 23 Jan, 1857, 
19 D. 293. 

0 Rollo v. Ramsay, supra, p. 683. 

1 See Fraser v. Brown, 1707, M. 
4259; Mackellar v. Marquis, 4 Dec. 
1840, 3 D. 172. 

! Anderson vy, Buchanan, 1837, 15 Sh. 
1073. 
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Cunninghame v. M'Leod And a reasonable antenuptial contract, cmap. xxxvu. 
by which a minor lady conveyed to trustees a provision which only 
vested in her on marriage, was found to be valid, and not to be 
reducible under the Act 1621, cap. 18, at the instance of prior 
creditors, as a deed granted “without just, true, and necessary 
cause.”? Reference is made to another chapter where the question 
is discussed under what conditions such trusts are revocable during 
the marriage or after its dissolution.® In framing a settlement of 
the wife’s estate, the conveyancer ought to keep in view that the 
protection which the law accords to such settlements is precisely 
what the parties have themselves provided. A trust for the wife 
excluding the jus mariti protects the estate from the diligence of 
the husband’s creditors, but leaves the estate subject to the wife’s 
voluntary acts. If the wife’s estate is settled on herself in life- 
rent and the children of the marriage in fee, it is still open to her 
to assign the liferent.t Complete protection can only be given by 
declaring the liferent alimentary and not assignable.° 

1244, The distinction between the effect of the usual ali- Separate estate 
mentary clause and the simple exclusion of the jus mariti was pean a 
pointed out by Lord Cottenham in a passage in which the subject 
is illustrated by comparison with the rules of the law of England.® 
“When first by the law of this country property was settled to the 
separate use of the wife, equity considered the wife as a femine sole 
to the extent of having a dominion over the property. But then it 
was found that that, though useful and operative so far as securing 
to her a dominion over the property so devoted to her support, was 
open to this difficulty, that she, being considered as a femme sole, was 


1 Cunninghame v. M‘Leod, 13 Aug. 1846, | woman for her separate use, whether the 


5 Bell, 210, affirming 3 D. 1288; where 
it was also held that an antenuptial con- 
tract was revocable in so far as it con- 
tained a destination to heirs-general. 

2 Carphin v. Clapperton, 24 May 1867, 
5 Macph. 797. 

3 Chapter XXIT., Section ITT. 

4 Reliance Assurance Society v. Halkett’s 
Factor, 1891, 18 R. 615. 

5 Rennie v. Ritchie, April 25, 1845, 
4 Bell, 242 ; Paterson v. Paterson, 1849, 
11 D. 441. 

6 It appears that the English clause 
restraining anticipation was devised by 
Lord Thurlow, and introduced into a set- 
tlement of property of which he was a 
trustee ; see Pybus v. Smith, 3 Br. C. C. 
340, and Lord Cottenham’s remarks in 
Rennie v. Ritchie. The condition is 
valid when annexed to a gift to a married 


subject of the gift be real or personal 
estate, or whether it be in fee or for life 
only ; Baggett v. Meux, 1 Coll. 138, 1 Ph. 
627. 

Property given to the wife’s separate 
use, subject to restraint upon anticipation, 
may be alienated by her after the dissolu- 
tion of the marriage; T'ullett v. Armstrong, 
1 Beav. 1, 4 My. & Cr. 377. It was 
settled, however, in the same case, that 
although the effect of the restraining 
clauses is suspended during the period 
of widowhood, these clauses become again 
operative in the event of the lady enter- 
ing into another marriage. A trust for 
the wife’s separate use may, however, be 
confined toa particular coverture ; Knight 
v. Knight, 6 Sim. 121; Benson vy, Ben- 
son, 6 Sim. 126; Bradley y. Huyhes, 8 
Sim, 149. 
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of course at liberty to dispose of it as a femme sole might have dis- 
posed of it, and that of course exposing her to the influence of her 
husband was found to destroy the object of giving her a separate 
property. Therefore, to meet that, the provision was adopted of 
prohibiting the anticipation of the income of the property, so that 
she had no dominion over the property till the payment actually 
became due. Thatis the provision of the law as it now stands, and 
that is found perfectly sufficient for the purpose of securing the 
interests of married women. In Scotland much the same course is 
adopted, the same objects have been worked out, though not pre- 
cisely in the same way ; but still there is, by the law of Scotland, 
a protection in favour of an alimentary fund, and there is a pro- 
vision that the alimentary fund shall not be assignable. These are 
two provisions very much corresponding with the provisions which 
have been adopted in the law of England.” ? 

1245. Since the income of a wife’s estate, as well as that of the 
husband, is properly applicable to domestic purposes, it is a natural 
and usual arrangement that the wife’s separate income should be 
paid into the husband’s bank account. In such cases the wife’s 
executor has only a qualified right to an accounting. The law on 
this subject was thus stated by Lord Watson: “ By the law of 
Scotland, as well as by that of England, a married woman may 
make an effectual gift of her separate income to her husband, with 
this difference, that by Scotch law she has the privilege, even after 
her husband’s death, of reclaiming the subject of her gift in so far 
as it has not been bona fide consumed. The wife’s consent to give 
need not be in writing, nor in express terms, but may be matter of 
inference from the circumstances of the case or the conduct of the 
spouses... . . There can be no reason why the same circum- 
stances which are in England held to imply donation should be 
deemed insufficient to sustain a similar inference in the Court of 
Session.” 2 

1246. In Nisbet v. Tod where a life interest was given toa 
married lady through trustees, with a power to the trustees to 
make advances to her out of the capital, it was held that, as there 
was no special appropriation of the capital, the liferenter was 
entitled to immediate payment of a share of the fee which would 
have come to her aliuwnde as one of the truster’s next of kin. It 
has also been determined that a capital sum secured to a lady by 
marriage-contract “as an alimentary provision for the support” of 
herself, or of the survivor of the spouses, loses its alimentary 


1 Rennie v. Ritchie, 4 Bell, 244-5. 3 Nisbet v. Tod, 15 Jan. 1848, 10 D. 
2 Edward yv. Cheyne, 1888, 15 R. 361. 
(H.L.) 37, at p. 38. 
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character when she becomes a widow; such restrictions on the 
right of alienation, when contained in marriage-contracts, being 
supposed to be introduced merely for the purpose of protecting 
the wife’s separate interest during the continuance of the marriage. 

1247. Where the wife’s separate estate is vested by contract 
in her person, there may be difficulty in distinguishing her estate 
from that of her husband after the dissolution of the marriage, in 
consequence of changes in the investments. Upon this subject 
the reader may consult the case of Cuthill v. Burns,? where the 
Court directed an investigation by an accountant, and being satis- 
tied from his report that two sums of £6000 and £300, which had 
been deposited in bank in the joint names of the spouses and of 
the longest liver, were the produce of the wife’s separate estate, 
gave judgment accordingly, the result of sustaining the claim being 
to carry away the greater part of the succession. 


1 Martin v. Bannatyne, 8 Mar. 1861, of surrogatum was applied for the pro- 
23 D. 705; see 709. tection of the wife’s interest in the proceeds 
2 Cuthill v. Burns, 20 Mar. 1862, 24 of her real estate sold with the husband’s 
D. 849. See also Zennent v. Tennent’s concurrence, 
Lxr., 1889, 16 R. 876, where the principle 
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SECTION I. 


DESCRIPTION OF THE OBJECTS (SPECIFIED NUMBER: GRAND- 
CHILDREN: ILLEGITIMATES: PosTHUMOUS CHILDREN). 


Sanne. 1248, CHILDREN DESCRIBED AS CONSISTING OF A SPECIFIED 
cification of | NUMBER WHICH DIFFERS FROM THE ACTUAL NuMBER.—Of this source 
number cor- es : : : . 
rected inac- of ambiguity an illustration is offered by the case of Maclehose v. 
cordance with Bogle? The testator conveyed his estates, heritable and moveable, 
to trustees for uses and purposes comprising certain legacies and a 
residuary bequest. One of the legacies was thus expressed :— 
“To each of the daughters procreate of the marriage 
betwixt A. B., merchant in Glasgow, and M. N. 
K., spouses, Four hundred pounds sterling, . £1200.” 
Ail the legacies were written in the same form; the sum be- 
queathed was engrossed in words in the body of the deed, and the 
amount was stated in figures in the margin. At the time of 
executing the testamentary writing there were four daughters, 
all of whom survived, and it was admitted that the birth of the 
fourth daughter had been duly notified to the testator. Each of 
the four daughters was held to be entitled to a legacy of £400, 
notwithstanding the specification in the will of an aggregate sum 
corresponding to ¢hree such legacies.* 
' The question of taking per capita or R., namely (naming three nephews and a 
per stirpes is considered in Chapter XLII. niece), it was held that the numeral four 
(Gifts to Heirs, Issue, &c.). was intended to include the niece, and 
2 Maclehose vy. Bogle, 28 Feb, 1815, that a fourth nephew of the same family, 
I.C., Hume, 274. This case is clearly not named in the bequest, was not en- 
distinguishable from Glanville v. Glan- titled to participate. See also Sp. Ca. 
ville, 33 L.J. Ch. 817, where a bequest  Bryce’s Tr., 1878, 5 R. 728 (5th point). 


being conceived in favour of ‘‘ my four 3 This decision is also distinguishable 
nephews and niece, children of my brother from that in Anderson vy. Anderson, 13 
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1249. The principle being thus established, that a mis-statement cuar. xxxvm. 

of the number of individuals comprised in a specified class does not In what cases 

invalidate the bequest, the application of the principle is merely a ‘¢ specified 


: : sum is to be 
matter of interpretation of testamentary language, in illustration of divided 


which resort may be had to the decisions of the English Courts Secs a 
of Equity on similar cases. According to the English authorities, "2st Ces {° 
where a legacy of so much is given to each of a specified number 
of children, every one of the children in existence at the date of 
the will is entitled to a legacy equal to what is given, whatever 
may be their number ;1 but where an aggregate sum is given to 
be divided amongst the children, the amount of the legacy is not 
to be increased, but the sum given is to be divided among the actual 
children. Where the number of children mentioned in the will 
exceeds the actual number, the legacy is payable without diminu- 
tion, as in a case where a bequest to the five daughters of E. was 
found to apply to a sole daughter, her brothers, of whom there were 
five, not being allowed to participate. The circumstance that the 
testator knows the true number of children does not interfere with 
the application of the principle But where a limiting designation 
is added, which only applies to a certain number of the children 
corresponding to the number stated in the will, there is no ambi- 
euity admitting of a construction in extension of the meaning of the 
will;® and so, where the number mentioned in the will represents 
the number of individuals of the family in existence at its date, the 
bequest will not be extended, on the ground of presumed intention, 
so as to admit children subsequently born to a participation.® 


March 1734, 1 Cr. St. & Pat. 136 where 
it was provided that in the event of there 
being three daughters of a marriage, a 
certain sum should be paid to them in 
certain specified proportions, and there 
being born four daughters, the fourth 
daughter was held to have no right toa 
share of the provision. In the case stated 
in the text the discrepancy was the result 
of a mistake; in fact, in Anderson’s case, 
it arose from the testator having failed to 
provide for a possible contingency. 

1 Tomkins v. Tomkins, cited 2 Ves. 564, 
19 Ves. 126, ‘‘To the testator’s three 
children £50 each,” the actual number 
being four; Scott v. Fenoulhett, 1 Cox, 
79, “£500 to each of his daughters, if 
both or either of them should survive,” 
the actual number being three ; Garvey 
y. Hibbert, 19 Ves. 125, “To the three 
children of D., £600 each,” the number 
being four, 


2 Stebbing v. Walkey, 2 Br. Ch. Ca. 
85, “To the two daughters of T., in equal 
shares,” there being three; Berkeley v. 
Palling, 1 Russ, 496, residue divided into 
“eight equal shares,” there being only 
seven disposed of. 

3 Lord Selsey v. Lord Lake, 1 Beav. 
151. But where legacies of £100 a piece 
were given to four sons, and there were 
three sons and a daughter, the daughter 
was held to be entitled to a legacy of 
£100 as well as the sons ; Lane v. Green, 
4DeG. & 8. 239. 

4 See Hume’s report of the case of 
Maclehose v. Bogle, p. 275 ; Daniell v. 
Daniell, 8 De G. & 8S. 337; Yeats v. 
Yeats, 16 Beayv. 170. 

5 Wrightson y. Culvert, 1 Johns. & H. 
250. 

8 Sherer vy. Bishop, 4 Br, Ch. Ca. 55, 
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cnar. xxxvut. 1250, Curiously enough the case of one child is not free from 

- ambiguity. The doubt arises where, in the case of a pecuniary 
legacy to children of different families, there is added a clause ex- 
cluding the eldest son of each family who may have succeeded to 
heritable estate. It was held that such exclusion did not apply to 
one of the class who was an only child and had inherited landed 
estate from his father. the clause being only operative zntra 
familiam.' 

Ordinary 1251. WheTHEeR GRANDCHILDREN ARE INCLUDED.—The term 

construction of children, in the law of Scotland, receives an interpretation corre- 

a destination. sponding to the natural meaning of the word, and denotes the im- 
mediate lawful descendants of the person designated. We have 
seen that, in association with the term “ heir,’ it is in certain cases 
construed in a sense synonymous with that term ;* but we appre- 
hend there is no instance in which the expression “ children ” or 
“bairns,” when used alone, has been confined by construction to 
the eldest son or heir-at-law. The decisions make no distinction 
between succession in the case of lands‘ and heritable securities,° 
and that of personal property.® 

Case in which 1252. In connection with this subject, it is desired to call at- 

had ieee aade tention to an interesting and unique case, in which the word 

agrandchild. « children” was held to include grandchildren. The destination (of 
a house) was to the truster’s sister Susan in liferent, for her life- 
rent use allenarly, and to her children in fee ; whom failing, to her 
sister Margaret, also in liferent, and to her children in fee; whom 
failing, to the disponer’s nearest heirs whatsoever. Susan, the first 
liferenter, died unmarried. Margaret, the second liferenter, 
married; her only child predeceased her, leaving issue, a son, Alex- 
ander, and a daughter. As Margaret’s liferent was not qualified by 
the use of the word “allenarly,” the fee of the heritable subject 
vested in her, and the question was, who was her heir of provision, 
—whether this character belonged to the testator’s brother, under 
the ultimate destination to heirs whomsoever, or whether it belonged 
to Alexander, Margaret’s eldest grandchild, on the assumption that 
the word “children” in the destination included grandchildren. 
The Court preferred Alexander, and thereby necessarily extended 
the meaning of the word children, and the opinions of Lord Deas 
and the Lord President Inglis, with whom the other Judges con- 


1 Yeats v. Paton, 1880, 8 R. 172. 4 Herries v. Herries, 1806, Hume, 528 ; 
» Chapter X LIT. (Bequeststo Heirs, &c.) Wilson v. Wilson, 14 June 1811, Hume, 
® Brown v. Brown, 1680, M. 12,842 534; Kibble v. Stevenson’s Trs., 16 Feb. 
and 2375 ; Grant v. Gunn's Trs., 28 Feb. 1832, 10 Sh. 341. 
1833, 11 Sh. 484. But see contra in a > Carnegie v. Clark, 1677, M. 12,840. 
very special case, Maitland vy. Maitland, 6 Waddell y. Pollock, 19 June 1828, 6 
15 Jan. 1864, 2 Macyh. 417-420, note. Sh, 999. 
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curred, are clear to this effect. It will be observed that as the 
second named institute was a sister of the disponer, and her 
children were only conditionally instituted, this was not a case 
in which the conditio si sine liberis could be pleaded. 

1253, The law of England, while coinciding with that of this 
country in confining the meaning of the term “children” to im- 
mediate descendants, admits of a construction of the term, in certain 
exceptional cases, by which it is made to apply to grandchildren. 
It isso construed where, at the time of the making of the will, there 
were no children of the person designated in existence.2 And 
where, on this ground, the word children is extended beyond its 
primary meaning, it will include issue of every degree, unless the 
terms of the will necessarily confine it to one degree? In such 
a case construction is necessary to give a meaning to the bequest, 
and it is reasonable that the word should be so construed rather 
than that the bequest should fail for want of an object. 

1254. The cases in which powers granted to heirs of entail to 
settle provisions on younger children have been held to be com- 
petently exercised in favour of grandchildren are discussed in 
another part of this work, to which reference is accordingly made.4 
A power to settle an estate upon a younger son cannot be exercised 
in favour of a grandson, and an obligation to settle estate upon 
children of a marriage is not fulfilled by giving it to the son of an 
only daughter, under burden of an annuity to the daughter.® 

1255. The question whether grandchildren, or issue of a de- 
ceased child, are comprehended along with «immediate issue in a 
bequest in favour of children, can only arise in cases where, in con- 
sequence of the legatee being a stranger to the testator, the conditio 
si sine liberis decesserit is inapplicable. It is quite clear that the 
adoption of such a construction of the term children would involve 
either an extension of the implied condition to a class of cases to 
which it is in principle inapplicable, or an admission of grand- 
children to share per capita contrary to the spirit of the bequest. 
On this principle, in the case of Rhind’s Trustees y. Leith,’ the 
Second Division of the Court unanimously refused to construe a 
bequest to the testator’s aunt, and in the event of her death (which 
happened) to her children, in the sense of admitting the issue of a 
deceased child to share with the survivors, Ou this point the 


5 Cunyngham v. Cunyngham, 1777, 2 
Pat. 434 ; Ormiston v. Ormiston, 24 Jan. 
1809, Hume, 531. 

6 Rhind’s Trs. v. Leith, 5 Dec. 1866, 
5 Macph, 104 ; and see Wishart vy. Grant, 
1763, M. 2310, 


1 Sp. Ca, Ranken, 1878, 8 M. 879. 

2 Fenn v. Death, 23 Beav. 73. 

3 Crook v. Whitley, 7 De G. M. & G. 
496, per Lord Cranworth ; Pride v. Fooks, 
3 De G. & J. 275, per Turner, L.-J. 

4 Chapter LX. (Powers of appointing 
Provisions), Section IT, 


693 


CHAP, XXXVIII, 


Grandchildren 
included under 
the law of Eng- 
land in certain 
cases, 


Coustruction of 
‘children ” as 
comprehending 
issue of the 
second degree 
in powers of 
granting pro- 
visions, 


Flexible con- 
struction dis- 
countenanced 
in cases to 
which the con- 
dition st sine 
liberis is in- 
applicable, 


694 


‘* Children,” 
whether com- 
prehending 
illegitimate 
issue where 
there are no 
lawful children 
answering the 
description. 


Provision to 
unborn illegiti- 
mate children, 
whether in- 
valid as being 
contra bonos 
mores. 


DISPOSITIONS AND BEQUESTS TO CHILDREN. 


stances similar or analogous to the present. Under the presumed 
condition, when applicable, grandchildren have taken as coming in 
place of their parents, but there is no instance of the term ‘ children’ 
being construed to embrace grandchildren as well as the immediate 
issue. They may have been held entitled to take as coming in 
place of their parents ex preswmpta voluntate, but not as direct 
legatees; and I think it clear that the grandchildren of Mrs. G. were 
not called along with her immediate issue. Were this held, they 
must all be entitled to take per capita, which cannot be inferred 
with any reason to be intended by the testator.”! Allied to this 
subject is the question in what cases a provision to children is 
confined in construction to children of an existing marriage. The 
cases noted below may be consulted. 

1256. ILLEGITIMATE CHILDREN.—Bequests to the testator’s chil- 
dren, or to the children of another person, are uniformly construed 
as applying solely to lawful children, nor does it appear that in 
any case a claim has been put forward in our Courts on behalf of 
illegitimate children, to the benefit of a designative bequest. The 
mere fact that there were no legitimate children answering the 
description could scarcely be regarded as a sufficient reason for 
giving to a designative bequest a construction which would admit 
persons who in law are regarded as strangers; and it would be 
necessary to show from expressions in the context, or from other 
parts of the will, that the bequest was intended to apply to ille- 
gitimate children. The reports offer many examples of bequests 
to illegitimate children Ly name,? and we see no reason to doubt 
the validity of a designative bequest to all the illegitimate children 
of an individual in existence at the date of the will, although not 
named.* 

1257. The validity of a bequest to illegitimate issue, couched 
in such terms as to include children nascitwri, is, to say the least, 
open to serious doubts. No case has yet been presented for deci- 
sion in the Courts of Scotland, and it is not intended to offer an 

1 5 Macph. 108. D. 318, a bequest to a son of £300 in life- 

2 Buchan v. Porteous, 1879,7 R. 211; rent, and ‘‘in the event of his decease 
Dunlop v. M‘Crae, 1884, 11 R. 1104; without lawful issue,” the sum of £50, 
Whittet’s Ts. v. Whittet, 1892,19 R. 975. part thereof, to his reputed daughter, was 

° Hamilton v. De Gares, 1765, M. held by implication to give the legacy to 
9471 ; Smith v. Grieve, 1801, M. “Subs. the lawful issue of the son surviving the 
and Coundl. Inst.,” App. No.1; A.v. B.,  testatrix. : 


21 May 1816, F.C.; Martin’s Trs. v. 4 See Ballantyne vy. Dunlop, 17 Feb. 
Milliken, 24 Dec. 1864, 3 Macph. 326. 1814, F.C. 
In Douglas v. Douglas, 21 Dec. 18438, 6 
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opinion on the point, though we confess that the conception of an cnar, xxxvit. 
immoral tendency seems to us to be applied with little reason to 
the case of a gift by. will, which can neither take effect, nor, in the 
general case, be known to the mother of the children until it vests 
by the death of the testator in favour of objects then in existence. 
Nevertheless, the doctrine of immoral consideration has been un- 
hesitatingly applied by the Courts of Equity in England to such 
gifts, and their decisions, proceeding as they do upon principles of 
jurisprudence common to both countries must command a certain 
degree of authority. In the case of Howarth vy. Mills! the prin- 
ciple was applied to a testamentary provision in favour of the 
issue of a marriage between a man and the sister of his deceased 
wife, “After the well-known case of Pratt v. Matihew,;’? said 
Wood, V.-C., “the policy of the law, that a man cannot make a 
legal bequest to the future children of the marriage with his 
deceased wife’s sister, is clearly established. In the present case 
two classes of children were mentioned by the testatrix, ‘ legiti- 
mate or otherwise,’ and to hold that the one could take with the 
other would be a direct encouragement of an unlawful cohabita- 
tion. . . . The case of Brook v. Brook? has decided that a 
marriage with a deceased wife’s sister is not to be regarded with 
greater favour than any other description of illegitimate connec- 
tion.” The bequest was, however, sustained as a gift in favour of 
an illegitimate child born before the date of the will, children sub- 
sequently born being excluded. 
1258. Illegitimate children are not entitled to the benefit of Conditios: sine 
the equitable rules which are admitted in the construction of Spiele areata 


attach to a be- 
gifts to children. For example, they cannot claim for themselves dest in favour 


Cite ent ; : of illegitimate 
or their descendants the benefit of the conditio si sine liberis.4 Nor, issue. 
as it would seem, is a bequest to illegitimate children viewed as 
a gift to a class, to the effect of securing to the survivors the 
benefit of accretion irrespective of the terms of the destination.’ 
And, under a trust to distribute a fund among poor descendants 
of the testator, it was held that illegitimate descendants were 
not entitled to participate.® A bond of provision in favour of 
illegitimate children im esse was held to be onerous in a question 


with creditors.’ 


1 Howarth v. Mills, Law Rep. 2 Eq. 
Ca. 389. 

2 Pratt v. Matthew, 22 Beav. 328. 

3 Brook vy. Brook, 9 H.L. Ca. 193. 

4 Earl of Lauderdale y. Royle’s Lurs., 
19 May 1830, 8 Sh. 771. 

5 Torrie vy. Munsic, 31 May 1832, 10 
Sh. 597. 


§ Carnie v. Cairnic’s Trs., 14 Nov. 
1837, 16 Sh. 1. 

7 Ballantyne v. Dunlop, 17 Feb. 1814, 
F.C, As to the effect of legitimation 
upon such provisions, see Nasmyth v. 
Connell, 19 Dec. 1833, 12 Sh. 243, where 
it was found that the child must elect 
between the special provision and a prior 
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cuar. xxxvut. 1259. Posruumous CHILDREY.—To this part of our subject 

Child in utero may be referred the doctrine of the Civil Law which has long been 

SO Naka received in our system of jurisprudence,—that a child born after 

of enabling it the period at which the vesting of a right falls to be determined, 

ft ae a but proved by the period of its birth to have been in utero at that 

a time, is entitled to the rights of an existing person from the period 
of its conception. The leading case in the law of Scotland is that 
of Mountstewart,| where the question was elaborately discussed, 
with reference to the rights of a child in utero to take as heir of 
provision in preference to a collateral substitute, and was decided 
in conformity with the rule of the Civil Law. The fiction of law, 
which treats the unborn child as actually born, applies only for 
the purpose of enabling the child to take a benefit to which, if 
born, it would be entitled; and therefore, where the right of a 
stranger is conditioned to take effect on the birth of a child within 
a certain time, the right will not accrue unless the child be actually 
born within the time limited? 


SECTION II. 


WHAT CLASS OF OBJECTS IN RELATION TO PERIOD OF BIRTH ARE 
COMPREHENDED. 


1260. In the case of a designative destination to the children 
of A., when and in what circumstances is it to be understood as 
comprehending all the children existing or who may come into 
existence, and when it is to be confined in construction to the 
children existing at the period of distribution ? In the determina- 
tion of cases involving this question, much weight is naturally 
allowed to the element of intention; and the rules which have 
been established must be regarded rather as guides to the discovery 
of the intention than as positive canons of construction. 

1261. To begin with a simple case: Where a will contains a 


Statement of 
the question, 


provision in favour of all the father’s in 
children. 

1 Lord Mountstewart v. Mackenzie, 1707, 
M. 14,903 ; Grant v. Fyffe, 22 May 1810, 
F.C. The rule was established in Eng- 
land in the same sense by the decision of 


utero est, perinde, ac si in rebus 
humanis esset, custoditur, quotiens de 
commodis ipsius partus queritur : quam- 
quam alii antequam nascatur nequaquam 
prosit.” See also fr. 26 of the same title, 
and Voet’s commentary on the passages. 


Sir J. Leach, V.-C., in Trower v. Butts, 
1 Sim. & 8. 181. 

2 Blasson vy. Blasson, 34 LJ. Ch. 18; 
see Lord Westbury’s opinion, which is 
founded on the limitation of the doctrine 
in the text of the Civil Law, Dig. lib. 1, 
tit. 5 (De statu hominum), fr. 7. “Qui 


See also Melrose v. Melrose's Trs., 1869, 
7 M. 1050; Findlay’s Trs. v. Findlay, 
1886, 14 R. 169, and Lord Kinnear’s 
observations on the case of Oliphant, 
there cited. The case of Spalding, where 
the claim was for aliment, does not belong 
to this subject (1874, 2 R. 237), 
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gift to the children of A., to take effect at the testator’s death, the cnar. xxxvut. 
legacy vests in the children existing at the testator’s death, those General rule, 
who may be subsequently born being excluded, because the class is ae pees 
to be ascertained not later than the period of payment.! It is titled who are 
perhaps not quite clear on the earlier authorities whether the class oronie an 
is to be numerically ascertained at the period of vesting or at the" °Pe™* 
period of distribution. In the case of Gregory's Trustees? the 
decision of the House of Lords establishes that in the case of a gift 
to next of kin the class is to be ascertained at the period of vest- 
ing, and Lord Watson’s observations apply that rule to all cases 
“where a testator or settlor, in order to define the persons to whom 
he is making a gift, employs language descriptive of a class.” 3 
In the case of Wood v. Wood, a testator provided, with respect 
to that portion of his estate of which his wife had a liferent 
under their marriage-contract, that the money was at her death to 
be given “to my nephews and nieces—that is, to the children of 
my brothers I. W. and P. W.,” and he gave his widow a power of 
apportionment, which she did not exercise. One of the brothers 
predeceased the testator, leaving issue ; the other survived both the 
testator and his widow, leaving issue, some of whom were born 
before the death of the liferentrix, and some thereafter. It was 
held by the Second Division of the Court that the death of the 
liferentrix was the period appointed for distribution; that the 
bequest was to be construed as in favour of the children in exis- 
tence at that period, and that children subsequently born were not 
entitled to share in the distribution. In this case it is evident 
that, according to the theory of vesting as now understood, this 
bequest vested at the testator’s death, but it may be that the words 
printed in italics implied that the class was to be ascertained at the 
period of distribution, thus displacing the ordinary rule. 

1262. The presumption in favour of children existing at the 
period of vesting is recognised in the earlier cases on the vesting 


Authorities 
showing that 
children born 


1 Wood v. Wood, 23 D, 342 ; Stopford 
Blair's Exrs. v. Heron Maxwell's Trs., 
1872, 10 Macph. 760. 

2 Gregory's Trs. v. Alison, 1889, 16 
R. (H.L.) 10; Buchanan’s Trs. v. Buch- 
anan, 1877, 4 R. 754. 

316 R. (H.L.) at p. 14. 

4 Wood v. Wood, 18 Jan. 1861, 23 D. 
838. Under the law of England, also, 
an immediate gift to children, whether 
to the children of a deceased person or of 
a person in life, and whether there be a 
gift over in case of the decease of any of 
the children under age or not, compre- 
hends the children living at the testator’s 
death (if any), and those only ; 2 Jarman 


on Wills, 5th ed. 1010, and cases there 
cited. Where no objects exist at the 
time of the testator’s death, the gift will 
embrace all the children who may subse- 
quently come into existence, as was held 
in Weld v. Bradbury, 2 Vern. 705, in 
the case of a pecuniary legacy ; and more 
recently, in relation to destinations of 
residue in Armitage v. Williams, 27 
Beay. 346 ; and see Shepherd v. Ingram, 
Amb. 448 ; Genery v. Fitzgerald, Jacob, 
468. There appears to be some doubt as 
to whether the rule applies to the case of 
a failure of objects at the expiration of 
a life interest ; see the subject discussed 
in 2 Jarman, p. 1027. 
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of designative bequests. Thus, in Mackenzie v. Holle’s Legatees,’ 


after succession the destination was to the children of parties named, to be paid 


vests, not en- 
titled to par- 
tivipate. 


Extension of 
this rule of 
construction to 
cases of desig- 
native bequests 
to ‘‘ issue,” 
‘“heirs,” &c. 


The point does 
not arise where 
children insti- 

tuted in succes- 
sion to parents, 


upon the expiration of a liferent right, and the judgment of the 
Court was, that the children alive at the death of the liferentrix 
were entitled, and it is assumed in the statement of the case that 
children subsequently born would not participate in the division. 
In a case reported by Hume,? it was held that a legacy given to 
certain persons nominatim as individuals, and “to the children” of 
another person, embraced the whole children per capita, each child 
alive when the succession opened being entitled to participate with 
the nominatim legatees, and this decision also proceeds on the 
footing that post nate would not be entitled to participate. These 
decisions were followed by the case of Grant v. Fyffe® where it was 
held, on the construction of a designative bequest to children, that 
a child in utero at the opening of the succession was entitled to the 
same benefit which it would have taken if it had then been born. 
Had the bequest been regarded as embracing all the children of 
the family, whether born before or after the period of distribution, 
there would not have been any necessity for considering the special 
case of a posthumous child.* 

1263. The rule according to which the benefit of a designative 
bequest is confined to persons existing at the period of distribution 
is not peculiar to designations of “children,” but extends to 
designative bequests to “issue,’® to “heirs,” ® and to collateral 
relations such as “nephews and nieces;”’ the principle being, 
that where a testator directs his estate to be divided amongst a 
class of objects, he must be understood as designating the individual 
objects that may be in existence at the period of vesting. 

1264, In cases where children are conditionally instituted in 
place of their parents, the point does not arise, since after the 
death of the parents the class, of course, does not increase,’ and a 
provision by a testator to his own children is obviously in the same 
position. Where, in a provision to children, the sum was fixed at 
£5000 in the event of there being only one child of the marriage, 
to be increased to £10,000 in case of there being three or more 


1 Mackenzie v. Holte’s Legatees, 1781, 
M. 6602. 

> M‘Courtie v. Blackie, 15 Jan, 1812, 
Hume, 270. 

3 Grant v. Fyffe, 22 May 1810, F.C. ; 
Ross vy. Dunlop, 1878, 5 R. 833. 

4 See also Stewart's Trs. v. Stewart, 
1868, 7 R. 4; Whittet’s Trs. v. Whittet, 
1892, 19 R. 975. 

® Macdougall vy. Macdougall, 6 Feb. 
1866, 4 Macph, 372. 


8 Pearson v. Corrie, 28 June 1825, 4 
Sh, 119, N.E. 120; Kirkwood v. Keeling, 
5 March 1842, 4 D. 878 ; Black v. Valen- 
tine, 17 Feb. 1844, 6 D. 689. 

7 Watson v. M‘Dougall, 4 June 1856, 
18 D. 971; Wood v. Wood, supra ; 
Douglas v. Douglas, 31 March 1864, 2 
Macph. 1008. 

8 Aitchison v. Allan, 16 Feb. 1831, 9 
Sh, 454, 
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children, subject to the usual conditions of survivorship, and three cuar, xxxvu. 
children were born, only one of whom survived the dissolution of — 
the marriage, it was held that the surviving child was a conditional 
institute in the larger provision. 

1265. It would appear that where a testator has specifically 
defined the objects of the class amongst whom the division is to be °*PtsSl¥ point 
made, eg., by directing the fund to be divided at a certain time ee in 
among the “ children surviving at the time,’ or among the children period of birth. 
or heirs “then living ”® or “in existence,’4 or of a particular 
marriage,°? such designation is inconsistent with the supposition of 
a right in the children born after the specified period.6 And where, 
in a certain event,it was provided that the residue of the testator’s 
estate should “ fall and accrue to the lawful children of J. B., and 
to the survivor of them, whom failing, to the said J. B. himself,” it 
was considered that the destination must receive a construction 
consistent with the possibility of the father succeeding on the 
failure of his children, and the estate was accordingly held to vest 
in the children in existence at the period of the testator’s death.’ 

1266. Where no precise period of distribution is prescribed, or 
where the scheme of disposition is consistent with the supposition 
of a final distribution after the death of the person to whose 
children the subject is given, a bequest to “children” may receive 
a construction comprehending all the children of the person named. 
This construction will, of course, prevail where the bequest is ex- 
pressly conceived in favour of children nasciturz, or “ procreated 
and to be procreated.”§ And wherever the estate is to be liferented 
by the parent before the children are let into possession, a pre- 
sumption arises that the legacy is in favour of issue generally, and 
is not confined to those in existence at the death of the testator? 


Testator may 


Where will 
consistent with 
supposition of 
distribution 
after parent’s 
death, all the 
children are 
entitled to par- 
ticipate. 


1 Broomfield v. 
1835, 14 Sh. 51. 

2 Rogerson’s Trs. v. Rogerson, 10 March 
1865, 3 Macph. 684. 

3 Black v. Valentine, 17 Feb. 1844, 6 
D. 689. 


Campbell, 24 Nov. 9 Scheniman v. Wilson, 25 June 1828, 
6 Sh. 1016; Martin's Trs. v. Milliken, 
and Carleton v. Thomson, infra. The 
same principle of construction appears to 
prevail in the law of England. Where, 


says Jarman (5th ed. vol. ii. p. 1011), 


4 Boyle v. Earl of Glasgow's Trs., 14 
May 1858, 20 D. 925. 

5 Whittet’s Trs., 1892, 19 R. 975; and 
see Buchan v. Porteous, 1879, 7 R. 211. 

6 Davidson's Trs.v. Davidson, 9 Macph. 
995; Richardson v. Macdougall, 6 R. 
(H.L.) 18; Stopford Blair's Ears, v. 
Mazuwell’s Trs., 10 Macph, 760; Ross v. 
Dunlop, 5 R. 833. 

7 Biggar's Tr. v. Biggar, 17 Nov. 1858, 
21 D. 4; see p. & per Lord Colonsay. 

8 Shaw v. Shaw, 6 Sh. 1149 ; Kennedy 
y. Crawford, 20 July 1841, 3 D. 1266. 


a particular estate or interest is carved 
out with a gift over to the children of the 
person taking that interest, or the children 
of any other person, such gift will embrace 
not only the objects living at the death 
of the testator, but all who may subse- 
quently come into existence before the 
period of distribution. And this rule of 
construction applies equally to limitations 
of real estate, to direct gifts of personalty, 
and to executry gifts (by way of condi- 
tional institution) in defeasance of a prior 
gift; 2 Jarman, 1012, citing Maughton 


700 


CHAP. XXXVIII. 


Vesting of chil- 
dren’s interest 
not affected by 
parent repu- 
diating the 
will. 


How the fore- 
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In cases where it is ascertained that there were no children in 
existence at the death of the testator, or at the execution of the 
will? the circumstance constitutes a strong argument in favour of 
the claims of children nascituri ; and as it is an improbable sup- 
position that a testator should propose to make a selection from a 
class of persons which was not in existence at the time of making 
his will, the inference has been drawn in such cases that all the 
children of the person named, at whatever time born, are intended 
to share in the distribution. But it is not on this account to be 
supposed that the vesting of the fee remains in suspense until the 
death of the parent. It may be that it is suspended by reason of 
some contingency in the destination,—eg., by a provision of sur- 
vivorship. But the mere circumstance of a right being given 
which extends to children who may be thereafter born will ‘not 
prevent the succession from vesting in the objects of the class who 
are in existence. In such cases, where the legal estate is given to 
trustees, each child is held to take a vested interest in the estate 
at birth, subject to be diminished by the emerging claims of children 
subsequently born, and where the settlement is in the form of a 
direct conveyance to the beneficiaries, the nominatim fiar, or the 
liferenter, as the case may be, takes a fiduciary fee for behoof of 
the objects of the class, according to rules which were previously 
explained.° 

1267. The circumstance that a parent to whom a liferent 
interest in a provision is given repudiates the provision, and claims 
legitim in place of it, does not affect the vesting of the gift of the 
fee in the children. Their interests are precisely what they would 
have been if the gift of the liferent had been accepted.® 

1268. Referring to the chapters on the subjects of survivorship 
and the vesting of testamentary provisions, it is only necessary here 
to point out the application of the preceding rules to cases in which 
the vesting of children’s provisions is contingent on survivorship or 
on some other element of contingency. 

1269. (1.) Where the destination is contained in a contract of 
marriage which makes provision for the children of the marriage, 
but without setting apart a fund in the eranter’s lifetime, the 
v. Harrison, 2 Atk. 329; Ellison v. 
Airey, 1 Ves. sen. 111; and Baldwin vy. 


Rogers, 3 D. M. & G. 649. 
1 Martin's Trs. v. Milliken, 24 Dec. 


4 Carleton v. Thomson, supra; and see 
Lord Jeffrey’s observations in Calder v. 
Dickson, 4 D. 1365, note. 

> Macgowan v. Robb, 29 March 1864, 2 


1864, 3 Macph. 326; Scott v. Scott, 7 
Feb. 1843, 5 D. 520. 

2 Carleton v. Thomson, 3 Macph. 514, 
380 July 1867, 5 Macph. (H.L). 151; L.R. 
1 Sc. App. 232. 

3 3 D. 1271, per Lord Fullerton, 


Macph. 943; and cases cited, Chapter 
XXXIII., Section II. 

6 Ewan v. Watt, 10 July 1828, 6 Sh. 
1125 ; Dixon v. Fisher, 10 Sh. 55; 1 July 
1833, 6 W. & 8, 431. 
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provision vests in the children surviving at the dissolution of the cuar. xxxvm. 
marriage.! 

1270. (2.) Where marriage-contract provisions are secured to the Marriage-con- 

: : . 5 tract provi- 
children, either by a direct conveyance to the parent or parents in gions decared: 
liferent, for his or their liferent use only, and to the children in fee, 
or by a conveyance to trustees in trust for the children of the 
marriage, each child takes a vested interest at birth, subject to 
diminution upon the birth of other children.? 

1271. (3.) In the case of a bequest to the children of a person Bequest for 
named, where the distribution is immediate, and no intention is eran als: 
expressed to include objects born after the death of the testator, 
the legacy vests in the surviving children at the death of the testator 
to the exclusion of those previously deceased or subsequently born? 

1272. (4.) Where a liferent is given to the parent, and the desti- Provision of fee 
nation to the children is not contingent on survivorship, the legacy % the children 

S Pp, the Legacy of a liferenter. 
vests a morte testatoris in the objects surviving the testator,! but 
subject to a claim of participation on the part of children who may 
subsequently come into existence,’ assuming that there is no expres- 
sion of an intention to exclude them.® 

1273. (5.) A power of division given to the parent does not Effect of power 

: ° : é ere = ea of division 
prevent the fund from vesting in his lifetime ;* on the contrary, the given to 
parent, if he exercises the power, must allot a share to the repre- P27" 
sentatives of a child previously deceased.$ 

1274. (6.) Where the legacy is to children surviving at the Provision limi- 

ana . é ; : - ted to children 
death of a parent to whom a liferent is given, the fund will vest in surviving the 
the children surviving the liferenter, whether born before or after Pent 


But it must be remembered 


1 Falconer v. M‘Arthur, 20 Jan. 1825, Curriehill. 
8 Sh. 455, N.E. 3173; Brodve's_Trs. v. 
Mowbray’s Trs., 12 Nov. 1840, 3 D. 32; 
Grant's Tr. v. Anderson’s Tr., 1 Feb. 1866, 
4 Macph., 336 ; and see Rogerson’s Ts. v. 
Rogerson, 10 March 1865, 3 Macph. 684. 

2 Beatties Trs. vy. Cooper's Trs., 14 
Feb. 1862, 24 D. 519, and cases there 
cited ; Romanes v. Riddell, 13 Jan. 1865, 
3 Macph. 348 ; Sivright v. Dallas, 27 Jan. 
1824, 2 Sh. 643, N.E. 543, and F.C. 

3 Mackenzie v. Holte’s Legatees, 1781, 
M. 6602, and other cases cited supra, § 
1262; Fyffe v. Kerv, 13 July 1841, 3 D. 
1205; Rhind’s Trs, v. Leith, 5 Dee. 1866, 
5 Macph, 104. 

4 Forbes v. Luckie, 26 Jan. 1838, 16 
Sh. 374; ELwan v. Watt, 10 July 1828, 6 
Sh. 1125. 

5 Calder vy. Dickson, 4 D. 1865, per 
Lord Jeffrey ; Baillie v. Seton, 16 D. 220, 
Lord Rutherfurd’s note ; Zwnter’s Trs. 
y. Carleton, 3 Macph. 520, per Lord 


that this construction does not apply to 
the case of a fee given to children under 
burden of a liferent to a stranger; see 
Wood v. Wood, 23 D. 838; Watson v. 
M‘ Dougall, 18 D, 971, and observations 
supra, § 1261 et seq. 

8 Watson v. Marjoribanks, 17 Feb. 
1837, 15 Sh. 586. Here the destination 
was to the children, or ‘‘such of them as 
shall survive me,”’ an expression which 
implied a definitive vesting of the fee at 
the death of the testator. 

7 Sitvright v. Dallas, 27 Jan. 1824, 
E.G,, 2) Sh, 643, Naw. 543.. But an 
absolute power of disposal in the parent 
is incompatible with the immediate vest- 
ing of the fee ; Robertson v. Houston, 28 
May 1858, 20 D. 989, and Lord Currie- 
hill’s observations, p. 994. 

8 Watson vy. Marjoribanks, 17 Feb, 
1837, 15 Sh, 586. 


702 


CHAP. XXXVIII. 


Effect of con- 

dition making 
provision pay- 
able at majo- 

r.ty. 
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Tn such eases 
the income 
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the testator’s death ;1 and the same rule has been applied to the 
case of a gift followed by a destination-over conditioned to take 
effect on the death of the parent without leaving issue.? 

1275. (7.) The circumstance of the legacy being made payable 
to the children at majority, if it necessitates a postponement of the 
distribution to a period subsequent to the death of the testator, 
argues an intention to include children born after his decease.* 

1276. In conclusion, where there are no objects answering the 
designation at the death of the testator, but a possibility of children 
being born, the provision is considered to be in favour of children 
nascituri, and the trust must be kept up during the lifetime of the 
parent to await the event of the birth of issue* Where there 
was no probable expectation of issue, the Court has authorised the 
payment of the interest of the fund to a conditional institute, on 
caution to repeat in the event of issue of the designated class 
coming into existence. And where a legacy is given to all the 
children of a person named, and from the age of the mother there 
is no prospect of any addition being made to the family, the 
children in existence (and in whom, as we have seen, a right is 
vested) are entitled to payment on finding security, or, if the 
Court think fit, upon a personal undertaking to account to children 


who may be born after the distribution of the estate.® 
1277. With respect to the destination of the intermediate 
income of the subject of the bequest, where there are no objects in 


1 Johnston v. Johnston, 9 June 1840, 2 
D. 1038. 

2 Thomson yv. Scougall, 12 Sh. 910; 
31 Aug. 1835, 28. & M‘l. 305; Proven 
v. Proven, 14 Jan. 1840, 2 D. 298; 
Balfour v. Balfour, 20 Jan. 1864, 2 
Macph. 467. 

3 Scheniman v. Wilson, 25 June 1828, 
6 Sh. 1019 ; Shaw v. Shaw, 6 Sh. 1149; 
Kennedy v. Crawford, 20 July 1841, 3 D. 
1266. The condition of payment at 
majority has been held not inconsistent 
with vesting in the class ; Maitland vy. 
M‘Dermaid, 23 D. 726; see also Matthew 
v. Scott, 21 Feb. 1844, 6 D. 718. In 
England the old rule was, that wherever 
the period of distribution was postponed 
until the attainment of a given age by 
the children, the gift would apply to those 
who were living at the death of the testa- 
tor, or who might come into existence 
before the first child attained that age ; 
but the tendency of the later decisions 
appears to be in favour of including all 
the children who attain the age, and this 


construction generally prevails in the case 
of destinations containing other elements 
of contingency ; 2 Jarman on Wills, 5th 
ed. 1015-23. 

4 Scott v. Scott, 7 Feb. 1848, 5 D. 
520; Martin’s Trs v. Milliken, 24 Dec. 
1864, 3 M. 326. 

° Blackwood vy. Blackwood’s Trs., 11 
June 1833, 11 Sh. 699. This judgment, 
for which it is difficult to find a principle, 
was not allowed to pass without an 
energetic protest on the part of Lord 
Meadowbank, who declared that the 
Court had as much right to order the 
money to be paid to the clerk at the 
table as to a person in whom no right 
had legally vested. His Lordship ob- 
served, with reference to Scheniman’s 
case, that the person to whose issue the 
legacy was given was a female, and after 
a certain age it was certain there could 
be no issue ; but that as to a male there 
was no such rule. 

5 Scheniman v. Wilson, 25 June 1858, 
6 Sh. 1019; Shaw v, Shaw, 6 Sh. 1149. 
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existence at the period of distribution,’ it is now settled that, 
in the absence of any special destination, the income follows the 
principal and falls to be accumulated for the purposes of the trust. 
The case of Pursell v. Newbiqging, in which this doctrine was estab- 
lished, applies to heritable estate as well as to the residue of 
personalty.> Questions of this kind cannot often occur in relation 
to bequests to children, seeing that the interest of the fund is 
usually given to one of the parents at whose death the money 
or subject vests in possession.4 


SECTION III. 


CONDITIONAL INSTITUTION OF CHILDREN TO PARENTS (WHETHER 
THE RIGHT IS CONTINGENT ON SURVIVANCE OF TIE PERIOD 
OF DISTRIBUTION). 


1278. Clauses of conditional institution of children or issue, on 
the failure of the parents, have given rise to two interesting general 
questions. One of these—the question whether, or in what cir- 
cumstances, issue can be admitted to participate under a clause 
of survivorship—is discussed in a previous chapter, treating of 


1 Upon a cognate question, 7.¢., the 
destination of the income accruing in the 
interval between the births of the eldest 
and the youngest child (where the parent 
has not a life interest), there does not 
appear to be any distinct authority in the 
law of Scotland. In England it was 
ruled, in an early case (and the decision 
is clearly correct in principle), that the 
children in existence take the whole; 
those subsequently born not being entitled 
to share in the bygone income ; Shepherd 
yv. Ingram, Amb. 448. The rule is also 
recognised in Scott v. E. of Scarborough, 
1 Beay. 154; Mainwaring v. Beevor, 8 
Hare, 44; Hillis v. Maxwell, 12 Beav. 104. 

2 Pursell v. Elder, 24 March 1865, 
4 Macq. 992, and case of Genery v. Fitz- 
gerald, Jacob, 468, there cited ; Scott v. 
Scott, supra. The interlocutor bears that 
the trustees, having been directed ‘‘ to 
invest and hold the fee of one-half of the 
residue for behoof of certain parties, who 
are described as the heirs of the bodies of 
KE. H. and T, H., whom failing, the sub- 
stitutes mentioned in the settlement, . 
and these parties not being at present in 
existence, and their existence being still 


a matter of contingency, the said half of 
the funds . . . ought in the meanwhile 
to be retained and held by the trustees 
for behoof of such parties in the event of 
their existence ;” 5 D. 529, 

® Lord Westbury’s judgment, however, 
is partly founded on the circumstance 
that the real and personal estates were 
blended into one mass, and were there- 
fore (as in most questions on the distri- 
bution of mixed estate) subject to the 
same rules as a residue composed ex- 
clusively of personalty. See the judg- 
ment, 4 Macq. 993. In the law of 
England, it would seem that the inter- 
mediate rents of real estate devised 
separately from the personalty would 
devolve to the heir-at-law ; 2 Jarman, 
5th ed. 1025. 

4 In the case of Edmunds v. Waugh, 
L.R. 1 Eq. 418, the income of a fund 
bequeathed to certain children, and pay- 
able at majority, accruing prior to the 
birth of a child, was held to fall into 
residue. The income accruing during the 
period of minority vested in the child 
under the terms of the will. 
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accumulated 
with the prin- 
cipal. 


Statement of 
the question, 
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conditional in- 
stitutes may 
vest, while 
that of the co- 
legatees is sus- 


pended. 
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cuap, xxxvnr. Clauses of survivorship. The other is the question stated in the 


title of this section. 

1279. Questions of the vesting of family provisions arising in 
the Courts of Scotland are usually, and perhaps too exclusively, 
considered with reference to the question at what time the right 
vests under the terms of the provision. The possibility that the 
interests of different members of a family, taking under the same 
provision, may vest at different times, or that one member may take 
a vested right while the interest of the others is contingent, appears 
to have escaped attention. Yet, on principle, it seems clear that, 
where the vesting is suspended solely in consequence of a clause of 
survivorship or other contingent destination, if the contingency 
ceases with respect to one of the shares of the provision, the right 
to that share ought to vest, although, as regards other shares, the 
vesting may be suspended. Such a case may arise under the com- 
mon destination to a plurality of persons or the survivors of them 
(at the expiration of a liferent), and to the children of such as may 
die leaving issue. Here, it will be observed, the condition of sur- 
vivorship does not apply to the gift in favour of the children of the 
deceasing legatees, but only to the gift to the original or first in- 
stituted legatees. Under such a form of destination there is no 
element of contingency to prevent the children of an original 
legatee from acquiring a vested interest at his death in his original 
share ; and there is no reason for postponing the claims of children 
then existing to the date of the death of the liferenter. It is 
remarkable that this point should not have been raised in our 
Courts, while in England it has given rise to conflicting decisions. 
The point is settled in favour of the theory of immediate vesting by 
a judgment of the House of Lords. 


Question deter- 1280. This is the case of Martin v. Holgate, in which an appeal 


mined in the 
affirmative by 
the House of 
Lords in 
Martin v. 
Holgate. 


was taken for the purpose of obtaining an authoritative decision on 
the principle of the question which has been stated, the authorities on 
either side being numerous and nearly equally balanced. The 
question related to the vesting of the residue of a trust-estate 
under the following destination,—“ And as to the rest, residue, and 
remainder of my said trust-estate and effects, in trust to pay over 
the annual proceeds thereof unto my dear wife, 8. J., for and during 
the term of her natural life; and from and immediately after her 
decease, to distribute and divide the whole of my said residuary 
estate and effects unto and among such of my four nephews and 
nieces (naming them) as shall be living at the time of her decease, 
in equal shares and proportions as tenants in common, and not as 
joint tenants ; but if any or either of them should then be dead leav- 


* Martin v, Holgate, 1 June 1866, 1 Law Rep. Eng. App. p. 175. 
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ing issue, then it is my will and meaning that such issue shall be cuap. XXXVI, 
entitled to their father’s or mother’s share, but inequal proportions.” 
Three of the nephews died in the lifetime of the testator’s widow, 

the tenant for life, two of them without ever having had a child, 

one of them leaving a daughter. This daughter likewise died be- 

fore the widow, and the question was, whether her personal repre- 
sentative was entitled to a share in the distribution, on the footing 

that she took a vested interest by survivance of her parent. Lord 

tomilly held that she did not take a vested interest, but recom- 
mended an appeal to settle the conflicting decisions on the ques- 

tion ; and, on appeal, the Lords were unanimously of opinion that 

the order of the Master of the Rolls should be reversed. The ratio 

of the ultimate decision appears to be applicable to destinations in 
trust-settlements in the Scotch form. 

1281. Lord Cranworth, after alluding to the argument which Opinions of the 
was maintained on the special terms of ite will, “if any of them pooper 
should then be dead,” which were supposed to have reference to the 
period of distribution observed that the inference deduced from 
this expression was “ encountered by another rule, namely, that we 
are never to construe a gift as contingent unless the context 
requires us to do so, and it is very difficult to say that in this case 
there is any such necessity. When we speak of a person having 
died leaving a child or children, we mean leaving a child or child- 
ren at hisdeath; . . . and if that be so, it is hard to say that 
any difference is to arise from the circuinstance that the words are 
not ‘shall then have died leaving issue, but ‘shall then be dead 
leaving issue.” The authorities being equally balanced, his Lord- 
ship moved the House to declare that the child took a vested 
interest.1 Lord Chelmsford was of the same opinion. He.observed : 
“The Master of the Rolls says, ‘The testator did not intend by 
these expressions to substitute a dead person for a dead person.’ 
But, with submission to bis Lordship, this is not the correct mode 
of dealing with the question. It does not appear that the testator 
had at all contemplated the event of the death of a child surviving 
a nephew or niece, and dying in the lifetime of the tenant for life ; 
and therefore he made no provision for it. . . . The words 
‘leaving issue’ must necessarily apply to the period of the death of 
the nephews or nieces, and not to the death of the tenant for life ; 
because it forms part of the compound events connected with the 
nephews and nieces, upon the happening of which the gift to the 
children is to take effect.” ? 

1282. Lord Westbury’s opinion also proceeds upon principles of 
construction which are of general application, and in no way pecu- 


1 1 Law Rep. Eng. App. 185, 2 Id. p. 187. 
») r 
VOL, I. ray 
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cuar, xxxvut. liar to the jurisprudence of England. He says, “ The testator be- 


Die ‘* without 


issue,” equiva- 


queaths his residuary estate to his wife for life, and then to such 
of his nephews and nieces as should be living at the death of the 
tenant for life. This form of gift is contingent, and vests in such 
of the nephews and nieces as shall be living when the tenant for 
life dies. To this bequest the testator adds another, in favour of 
the issue left by any nephew or niece who may predecease the 
tenant for life. This last is an independent bequest. 
According to its plain effect and meaning, unless that meaning be 
altered by the implication of additional words, the issue living at 
the death of a nephew or niece, who may predecease the tenant for 
life, take an immediate vested interest in that share which would 
have been taken by the parent, if he or she had been living at the 
time of distribution. The interest of the issue is vested and im- 
mediate, although the amount of the share is uncertain until the 
death of the tenant for life.” 4 


SECTION IV. 


DESTINATION-OVER, AS REFERRING TO DEATH WITHOUT HAVING 
OR WITHOUT LEAVING ISSUE. 


1283. The question to be considered is, whether a destination- 


lent to without over, in the event of the liferenter or prior legatee dying without 


having had a 
child. 


Examples of 
this construe- 
tion. Mar- 
riage-contract 
cases, 


issue, means without having had or without leaving a child? In 
its primary meaning the expression die “ without issue” appears to 
be synonymous with childless, and to refer to the contingency of 
death without ever having had a child; and this meaning is the 
more readily to be ascribed to it by reason of the elliptical nature 
of the expression, and because the settlor or testator, by the omis- 
sion of the word “leaving,” which is generally employed in such 
provisions, may be supposed to have intended a corresponding 
change in the sense of the clause. 

1284, In marriage-contract provisions, where the presumption 
always is in favour of immediate vesting, this is accordingly to be 
considered the proper construction of the term; so that, if a fund 
be provided to the wife in liferent, and to the children of the 
marriage in fee, and in case of her death without issue then over, 
the fee vests in the children of the marriage at the period of birth, 
and the conditional institution only takes effect in the event of the 
marriage being dissolved without the birth of a child2 The same 


‘ 1 Law Rep. Eng. App. 188, Rogerson, 3 Macph. 690; Beatties Trs. 
* See opinions in Romanes v. Riddell,  v. Cooper’s Trrs., 14 Feb. 1862, 24 D.519. 
3 Macph. 353; and Rogerson’s Ts. v. 
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construction has been put upon a clause of conditional institution 
in a testamentary settlement, in the absence of other elements 
having a tendency to keep the vesting in suspense during the 
existence of the life interest The provision was primarily in 
favour of the testator’s daughter in liferent, and of her children in 
fee, with a destination-over to nieces. At the father’s death the 
daughter had two children, and five were subsequently born to her. 
The succession was held to vest in the children at birth. 

1285. With this decision it is difficult to reconcile an earlier 
case,” where the circumstances were precisely similar, the destina- 
tion being contained in a will, and being in favour of the truster’s 
daughters, and their or her issue in fee, “and in case any of the 
said daughters shall decease without issue,” to the survivors. In 
this case it was found that the provision of survivorship “is not to 
be understood as applying only to the case of any of the daughters 
predeceasing the truster, but as applicable to the case of any of 
them dying without children quandocunque.”* Perhaps a dis- 
tinction may be found in the circumstance of the ulterior gift in 
the case of Dennistoun being of the nature of a right of survivor- 
ship; for as in that case the gift over would take effect at the 
death of the daughters by whom the estate was liferented, it might 
naturally be inferred that it was intended to apply to the event of 
the failure of issue before that time from any cause,—i.e., either by 
the non-existence of issue, or by the death of those who should 
have come into existence.* 

1286. A legacy to a person in liferent, and in fee to the testa- 
tor’s next of kin in the event of the liferenter’s “ decease without 
lawful issue,” was, in the case of Douglas v. Douglas, held to imply 
a conditional institution of the children of the liferenter in the event 
of his dying leaving issue surviving him.? A somewhat different 
principle of interpretation was recognised in the case of 1’ Amy v. 
Nicolson’s Trustees,® where a declaration that in the event of the 
truster’s residuary legatees, or either of them, “ having no children, 
or having children who shall not swrvive their parent,” then his or 


1 Carleton v. Thomson, 3 Macph. 514 ; 
July 1867, Law Rep. 1 Se. App. 232, 5 
Macph, (H.L.) 151, The expression, 
“in the event of her decease without 
issue of her body,” implies that if there 
be issue the fee vests at birth ; per Lord 
President Inglis in Cunningham v. Cun- 
ningham, 1889, 17 R. 218, at p. 222. 

2 Dennistoun vy. Dalgleish, 22 Nov. 
1838, 1 D. 69. 

3 TInterlocutor, 1 D. 72-3. 

4 In the case of Kennedy v. Crawford, 
20 July 1841, 3 D, 1266, a destination to 


a class of children, subject to an annuity 
to their father, “and failing any of them 
by death without lawful children, to the 
survivors,” was held to vest at the death 
of the father, as the period when the class 
would be complete. Here, therefore, the 
words were impliedly read as equivalent 
to ‘‘ without leaving issue.” 

> Douglas v. Douglas, 21 Dec. 1843, 6 
D. 318. 

6 DAmy v. Nicolson’s Trs., 
1850, 13 D. 240. 


5 Dec. 
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cuap. xxvii. her interest should be limited to the liferent enjoyment of the 
money, was held not to have the effect of preventing the acquisi- 
tion of a vested interest by one of the residuary legatees who had 
children at the time. In this case there was no prior life interest 
necessitating a suspension of payment. 

1287. Clauses referring to the death of a legatee without leaving 
issue obviously apply to failure either by non-existence or by death 
before the period of vesting, and the only questions that can arise 
upon the construction of such clauses are questions which have 
relation to the period within which the failure must take place in 
order to entitle the conditional institute to take under the 
destination.2 But in a ease where the words of destination were, 
“and failing the said E. M.,, and children of the said J. M., by 
death before the said J. M.,” it was observed that the destination 
introduced by these words would not take effect in the event of the 
non-existence of children of the person designated* 


Words ‘! with- 
out leaving 
issue ” include 
failure by non- 
existence as 
well as by 
death. 


1 The words “failing children ” obvi- 
ously include the case of a failure by 
death as well as by non-existence ; 
Romanes v. Riddell, 13 Jan. 1865, 3 
Macph. 348 (see the destination, p. 349) ; 
Grant's Tr, v. Anderson's Tr., 1 Feb. 
1866, 4 Macph. 836 ; Wright v. Ogilvie, 
9 July 1840, 2 D. 1357, 1358. 

* The chief difficulty occurs where the 


period of payment is arbitrarily post- 
poned, ¢.g., without a life interest being 
given to the person on whose death the 
payment is to take place, as in Ferrie v. 
Ferrie, 23 Feb. 1849, 11 D. 704, and 
Balfour vy. Balfour, 20 Jan. 1864, 2 
Macph. 467. 

% Martin's Trs. v. Milliken, 8 Macph. 
332, per Lord J.-C. Inglis. 
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CHAPTER XXXIX. 


OF THE “CONDITIO SI INSTITUTUS SINE LIBERIS 
DECESSERIT.” 


4, APPLICATION OF THE CoNnDITIO TO 
GRANDCHILDREN AND TO HEIRS- 
AT-LAw. 

5, WHETHER ITS OPERATION IS CON- 
FINED TO TESTAMENTARY PRo- 
VISIONS, 


1. PARENTAL PROVISION, HOW DE- 
FINED. 

2. RELATIONSHIP OF THE INSTITUTE 
TO THE TRUSTER OR Donor. 

3, EXCLUSION OF THE APPLICATION 
OF THE CONDITIO, 


SECTION I. 
“ PARENTAL PROVISION,” HOW DEFINED. 


1288. Where a legacy is given by a parent to a child or a grand- 
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Conditio st 
institutus sine 


child, or to persons to whom he stands in loco parentis, without titeris deces- 


mention of the legatee’s heirs, a presumption arises that the 


serit confined 
to parental 


testator had overlooked the contingency of the death of the legatee provisions, 


leaving issue; and that, if he had contemplated that event, he 
would have made provision for it by substituting the children of the 
legatee to their parent. On this ground, equity holds the ulterior 
right of the residuary legatee,) or of the conditional institute to 
whom the legacy may be given over,” to be qualified by the implied 
condition, sz institutus sine liberis décesserit.8 The same condition 
apples to the eventual right of succession of the testator’s personal 
representatives, failing a residuary clause or other ulterior destina- 
tion4 The presumption against the intentional exclusion of the 
testator’s descendants, although not absolute, is very strong. In 
the case of destinations to collateral relatives, as brothers and 
sisters, or nephews and nieces, the presumption is weaker; and 
the condition does not apply at all to legacies in favour of cousins 


1 Wilkie v. Jackson, 9 July 1836, 
14 Sh. 1121, and cases cited infra, 
passim. 

2 Wood y. Aitchison, 1789, M. 18,048 ; 
Glendinning v. Walker, 30 Nov. 1825, 4 
Sh. 237, N.E. 241. 

3 See the texts of the Civil Law on 
which this doctrine is founded, viz., Cod. 


lib. 6, tit. 25, 1. 6 (De Inst. et Subst.) ; 
Cod. lib. 6, tit. 42, 1. 80 (De fideicom.) ; 
Dig. lib. 35, tit. 1, fr. 102 (De Cond. et 
Demonstr. ). 

4 Bell’s Prin, §§ 1776, 1989; Ersk. 3, 
8, 46, and Ivory’s note, p. 825 ; Dixon 
v. Dixon, infra. 
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OF THE “CONDITIO SI SINE LIBERIS DECESSERIT.” 


or remoter relatives, to whom the testator did not stand 7m loco 
parentis.* 

1289. The conditio si sine liberis decesserit applies only to family 
provisions in favour of children or persons to whom the testator 
has placed himself in loco. parentis, This definition excludes 
bequests of corporeal moveables and perhaps all other specific 
legacies. There ought also to be excluded pecuniary legacies to 
members of a family who receive shares of residue; but it cannot be 
said that the decisions on this last point are uniform or consistent. 
The latest exposition of the subject will be found in the case of Allan 
v. Thomson’s Trustees; and this decision, following on tke important 
and well considered case of Douglas’ Executors, ought to settle the 
principle, if anything can be held settled in this branch of the law.* 
As to what constitutes a parental provision, the best and clearest 
explanation is that of Lord President Inglis in the case of Bogie’s 
Trustees.» The expression, in loco parentis, his Lordship said, 
“ does not mean that the uncle has during his life occupied such a 
position, or treated his nephews and nieces with that kindness 
which a parent would show to his children ; what is meant is, that 
in his settlement he has placed himself im a position like that of a 
parent towards the legatees—that is to say, that he has made a 
settlement in their favour similar to what a parent might have 
been presumed to make. It was argued that there could be 
nothing like an assumption of the parental character by an uncle 
or aunt, unless his or her settlement embraced as beneficiaries the 
whole class of nephews or nieces he or she had. As regards 
principle, I do not see how that can be maintained. Surely, if the 
testatrix puts herself zn loco parentis towards a certain class by 
means of her settlement—and it is by her settlement alone that 
she can do so—then, when the class has once been selected which 
is to enjoy her property after her death, that class is the class 
towards which the testatrix assumes the character of a parent.” 
Lord Moncreiff, in the important case of Blair’s Hvecutors, thus 
states the principle and its qualifications: “The conditio has been 
held to apply where the settlement is universal, where the bene- 
ficiaries are a class, and the provision is of the nature of a family 
settlement, and where the testator, if not a parent, is at all events 
in loco parentis to the beneficiaries. Where all these elements 
concur, the conditio will be applied. The effect given to these 

1 Section III., infra. 4 Special Case Douglas’ Exrs., 1869, 7 


* Special Case Wauchope, 1882, 10 R. Macph. 5045 Allan v. Thomson’s a. 
4415; Special Case M‘Alpine, 1883, 10 1893, 20 R. 733, 
R. 837. > Bogie’s Trs. v. Christie, 1882, 9 R. 


® Crichton’s Trs. vy. Howat's Tutor, 458, at page 456. 
1890, 18 R. 260. 


OF THE ‘‘ CONDITIO SI SINE LIBERIS DECESSERIT.” (gle! 


elements depends on two principles, —first, that the delectus persone cuar. xxix. 
implied in a nominatim bequest is excluded when the provision is 
to a class: and, secondly, that when the provision is of the nature 
of a family provision, and where the granter is in loco parentis to 
the beneficiaries, there is a presumption that the granter prefers the 


issue of a predeceasing beneficiary to any substitute named in the 
deed.” } 


SECTION II. 
RELATIONSHIP OF THE INSTITUTE TO THE TeSTATOR ok Donor, 


1290. With one or two inconsiderable exceptions, these dis- Reason of the 
tinctions will be found to be consistently maintained in the meray 
numerous decisions on this interesting doctrine of our jurisprudence. ee ap 
Provisions to children or grandchildren are presumed to spring 
from the pietas paterna, and are supposed to be intended for the 
benefit of the grantee’s family. Equity accordingly implies in 
such provisions an institution of descendants, whether the class of 
legatees includes the whole of the testator’s existing issue or 
selected individuals. The ordinary case is that of a bequest of the 
testator’s property to his children as a class. Here there is no room 
for dispute as to the applicability of the condition, apart from 
expressed intention ; the question being always open, whether the 
exclusion of issue was not intentional.” 

1291. Bequests to individual children of the testator are held Condition held 
to be of the nature of family provisions. Thus in Dizon v. Divon® renee 
the testator left the residue of his succession, heritable and move- ee 
able, to his eldest son, who had a family at the date of the settle- as well as be- 
ment; and the son having predeceased the testator, the Cour fo 
sustained a claim on the part of his children to the entire residue, tively. 
in preference to that of the testator’s other children, to whom 
general legacies had been bequeathed. In Wakie v. Jackson,* pro- 
visions to the testator’s daughters, which had been made burdens 
on their brother’s share of the succession, were held to be operative 
in favour of the children of predeceasing daughters, although one 
of the sums provided was destined to heirs and assignees, while the 
other sums were not so destined; and the argument of the 
defenders, that the contingency of a failure of immediate descen- 
dants had been within the contemplation of the testator, was 


1 Special Case Blair’s Ears., 1876, 3 3 Dixon v. Dixon, 14 Sh. 938; 9 Feb, 


R. 362. 1841, 2 Rob. 1; see Lord Brougham’s 
2 Mags. of Montrose v. Robertson, 1738, opinion, p. 22, 
M. 6398; Rattray v. Blair, 8 Dec. 1790, 4 Wilkie v. Jackson, 9 July 1836, 14 


Hume, 526; Booth v. Black, 16 July  &h, 1121. 
1832, 6 W. & S. 175, affirming 9 Sh, 406, 
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cuap. xxxix. rejected. The two cases cited are authorities for the proposition 


Condition held 
to apply to a 
bequest to the 
testator’s 
grandchildren 
collectively. 


Whether the 
condition ap- 
plies to a be- 
quest to an 
individual 


grandchild. 


Extension of 
the condition 
to legacies to 
collateral rela- 
tives as a class, 
where testator 
stands in loco 
parentis, 


that, in the case of gifts to the testator’s children, the legacy or 
residuary bequest to a child is understood to be affected by the 
implied condition si sine liberis decesserit, even where the testator 
has provided in different ways for the different members of his 
family, or has omitted some of them altogether. 

1292. The institution of grandchildren as testamentary heirs 
may have place either in the event of the failure of immediate 
descendants, or in consequence of the testator having chosen to 
restrict his children’s interest to a liferent, with remainder to their 
issue in fee. In either of those cases, the interests of predeceasing 
grandchildren will transmit to their issue as conditional institutes 
by the operation of the conditio—notwithstanding the introduction 
of a destination-over or clause of survivorship; and whether the 
interest given consists of a share of the succession,’ of a joint 
universal legacy,? or of a general legacy to all the children of one 
of the testator’s sons.* 

1293. It has not been expressly decided that the condition in 
question will affect a legacy in favour of an individual grandchild, 
to the exclusion of his brothers and sisters; but if, as Lord Glenlee 
observed in the case of Hamilton v. Hanvilton,* the application of 
the equitable condition to the case of grandchildren “is founded 
upon the obligation to provide for children and descendants,” we 
are warranted in expressing the opinion that the issue of a favoured 
grandchild is as much entitled to the benefit of the condition as 
the issue of a child individually favoured. 

1294, With respect to descendants in the collateral line, if a 
legacy is left to all the children of a brother or a sister (the testator 
being in loco parentis), the issue of any member of the class pre- 
deceasing the testator will have right to a share of the succession 
as implied conditional institutes, and it is immaterial to the 
existence of the right that the testator had other brothers and 
sisters to whose families he left nothing, or that the testator’s 
scheme of distribution is such as to include relatives of different 
degrees. The benefit of the implied condition was extended to 
the issue of all the children of one nephew in Wallace v. Wallace ;7 
and in the case of Mackenzie v. Holte’s legatees8 to the children of 
several legatees, who appear to have been relatives of the testator. 


1 Thomson v. Scougall, 9 July 1834, 
12 Sh. 910 ; 81 Aug. 1835, 2S. & M‘L. 
305. 

2 Walker v. Park, 20 Jan. 1859, 21 
D. 286. 

3 Robertson v. Houston, 28 May 1858, 
20 D. 989. 

* Hamilton v. Hamilton, 8 Feb. 1888, 
16 Sh. 478 ; see 487. 


> Bogie’s Trs. v. Christie, 1882, 9 R. 
453. 

6 Sp. Ca. Taylor, 1884, 11 R. 428; 
Roughead v. Rannie, 1794, M. 6403. 

7 Wallace v. Wallace, 28 Jan. 1807, 
M. ‘‘Clause,” App. No. 6; Walker vy. 
Walker, 1744, M. 10,828, 14,858, 

8 Mackenzie v. Holte’s Leyatees, 1781, 
M. 6602, 
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1295. In the case of Thomson’s Trustees v. Robb, where the 
favoured legatees were all the nephews and nieces of the granter 
of a trust-settlement, it was suggested that the doctrine of implied 
institution was inapplicable, by reason of the destination having 
been conceived in favour of two of the legatees nominatim, while 
the others were described under the general designation of “the 
lawful children of the said Mrs. P. T. or Y., whether of a first or 
of a second marriage, alive at the time of my decease.” But the 
Court disregarded this specialty, and by a unanimous judgement 
gave the children of two predeceasing nieces the benefit of the 
condition; Lord Cuninghame observing, that the condition si 
heres decesserit sine liberis had been liberally admitted in our 
practice, and that the case before them was stronger than the 
previous cases of Mackenzie, Wallace, and Christie. 

1296. The principle of liberal extension of the conditio was 
further developed in Gauid’s case,? and its application was found to 
be not excluded by a provision of survivorship or gift to those 
children of brothers and sisters “who may be alive” at a certain 
time. In other cases the conditio has been held inapplicable, on 
the plea of “ predilection,” as in the case of a legacy to one of a 
family of sisters,? or to nephews and nieces called individually, to 
the exclusion of others in the same degree of relationship. In 
such cases the presumption is that the bequest is given to the 
legatees as persone predilecte,—a presumption which, of course, 
applies a fortiori to destinations to strangers in blood or to the 
testator’s heirs in general.® It may here be added that kinship in 
the large sense, and not legal succession, is the ground of the 
conditio. Hence a bequest to children of a brother-uterine was 
held to be subject to the operation of this equitable extension of 
the testator’s will.® 


SECTION TIL 
EXCLUSION OF THE APPLICATION OF THE CONDITIO. 


1297. The implied condition may be excluded where (1) the 
parent is not instituted; (2) the parent is only conditionally in- 


1 Thomson’s Trs. v. Robb, 10 July 1851, 2 Sp. Ca. Gauld’s Trs., 1877, 4 R. 691. 
13 D. 1326. In Allan v. Thomson's Trs. 3 Fleming v. Martin, 1798, M. 8111. 


1893, 20 R. 733, it was observed that 
the nephews and nieces were called 
nominatim, and that this was a circum- 
stance indicating delectus persone only in 
case any of them had been left out, which 
was not done in that case. See Lord 
Benholme’s observation on M‘Gown’s Trs. 
y. Robertson, 1869, 8 Macph. at p. 360. 


4 Hamilton v. Hamilton, 8 Feb. 1838, 
16 Sh. 478; Gillespie vy. Mercer, 1876, 
3 R. 561; and per Lord Moncreiff in 
Blair’s case, 3 R. 362. 

5 Black v. Valentine, 17 Web. 1844, 6 
D. 689 ; Cockburn’s Trs. v. Dundas, 10 
June 1864, 2 Macph, 1185. 

6 Sp. Ca. Nicol, 1876, 3 R. 874. 
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stituted ; (3) the institute is not within the category of persons to 
whom a testator is in loco parentis ; (4) where the failure of the 
institute is provided for; and (5) in the case of special provisions. 

1298. (1.) The ordinary case of the conditio is where an institute 
named or designed in the will predeceases the testator, and his child- 
ren take the share intended for him on the assumption that the con- 
tingency of the death of the institute had been overlooked. But 
where the gift is to a family, say the testator’s children or nephews 
and nieces, and one of the class had died before the execution of 
the will, it is plain that there is no institution of the deceased son 
or nephew, and that his issue cannot take benefit under a rule 
whose condition is si institutus sine liberis decesserit.”1 But even 
in such cases a distinction may be taken ; because, if the testator 
did not know that one of the members of the class had failed, it may 
be that the issue of this member ought to be put in the place of the 
parent by an equitable extension of therule. On this point it was 
observed by a high authority that he did not think it “ consistent 
with the principles of human nature in men of good feelings, that 
it should make any difference in the view taken, that a particular 
nephew or niece of the class favoured, and against whom no ex- 
pression of disfavour is anywhere found, unhappily had died many 
years before the date of the will.” ? 

1299. It is not the law that the issue of a deceased original 
legatee are excluded from the benefit of the conditio, because the 
testator was aware of the death of the institute, and survived 
him long enougli to have made a codicil substituting issue in their 
parent’s place? It would seem that in such cases we can only 
consider the state of the testator’s knowledge at the time when he 
nade his will; we can never know what motives may have 
induced him to refrain from altering or adding to it. 

1200. (2.) Next in order is the case of succession to a share to 
which the parent is only conditionally instituted. The case usually 
considered is that of a legacy to a class of persons to whom the 
testator is in loco parentis, and the survivors or survivor of them, 
with a declaration that in case any of the legatees shall die leaving 
issue, such issue shall succeed to the parent’s share. But there 
are numerous cases in which the double contingency of the death 
of legatees leaving issue, and not leaving issue, is not fully provided 
for. This subject is considered in the third section of the chapter 
on survivorship, to which reference is accordingly made. 

1 Rhind’s Drs. v. Leith, 1866, 5 Macph. ception in Morrison’s Trs., supra, Lord 
104; Morrison's Trs. v. Macdonald, Trayner’s judgment. 
1890, 18 R. 181 ; and see Wishart, 1763, 8 Neilson v. Baillie, 1822, 1 8. 458, 
M. 2310. N.E. 427; Booth v. Black, 1832, 6 W. 


* Per Lord Moncreiff (1st) 6D. 123; &S. 175, affirming 9 §, 406. 
and note the allusion to this possible ex- 
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1301. But again, a testator may institute a class of legatees in 
such terms that the survivance of an event is made a condition of the 
right to participate in the fund. In such cases the implied condi- 
tion is excluded by the expressed condition of survivorship. This 
is exemplified in the case of MCall v. Dennistoun where the gift 
was in this form, “to each of the children of my late sister Helen 
Wallis who shall be alive” at the period of his wife’s decease, or 
of the testator’s decease, the sum of £1000. One of the children 
of Mrs. Wallis predeceased the testator’s wife, leaving a son, who 
claimed the legacy of £1000 as a conditional institute in virtue of 
the conditio. In this claim he was unsuccessful. The essential 
ground of decision (although other grounds of decision are in- 
dicated) is given in the following sentences of the opinions of the 
Lord President and Lords Ardmillan and Kinloch :2? “The case is 
not so much that of a legacy which has lapsed as that of a failure 
of the condition on which the bequest was given. In that state of 
matters it is impossible to hold that the conditio si sine liberis can 
have any application.” “The bequest is separate and particular to 
each child, and the bequest to each child is not a share of a fund, 
but is a definite sum, and the condition of survivorship is personal, 
attaching personally to each child, so that no child of Helen 
Wallis can have right to the sum bequeathed unless alive at the 
date of Mrs. M‘Call’s death.” “He (the testator) expressly 
declares that these bequests shall only be payable to the parties 
favoured in the event of their being alive at the widow’s death ; 
this is as nearly as possible an express declaration that, if the 
parties died before the widow, these bequests should lapse.” 

1302. The principle that the condition of survivance excludes 
the implied institution of issue applies a fortiori where the lega- 
tees, although named together, do not constitute a family or class. 

1303. No case has been found in which the benefit of the con- 
ditio has been extended to the issue of a deceased legatee who was 
himself a conditional institute ; and, where a testator has provided 
for the contingency of the death of an original legatee by means of 
a clause of conditional institution, it is a reasonable inference that 
he intended such conditional institution to be exhaustive, so that 
on the death of both the legatees the legacy should lapse. The 
rule that in general a child claiming under the conditio takes only 


1 M‘Call v. Dennistoun, 1871, 10 3 See also Crichton’s Tr. v. Howat’s 


Macph. 281. Tutor, 1890, 18 R. 260 (3d point in Lord 
2 10 Macph. pp. 284, 286, 288. But Trayner’s opinion). 
see contra, Gauld’s Trs. v. Duncan, 1877, 4 Chancellor v. Mossman, 1872, 10 M. 


4 R. 691, which the Judges distinguished 995, 
from M‘Call’s case, but it is thought not 
very successfully, 
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the parents’ original share is a case in point, but the principle 
under consideration is evidently capable of wider extension. ‘Thus, 
in Gillespie v. Mercer,! where the residue of a trust-estate was des- 
tined to a series of legatees successively in terms which imported 
conditional institution as distinguished from substitution, and at the 
period of distribution all the members of the destination had failed, 
it was held that the children of the legatees last named in the des- 
tination were not entitled to the residue in virtue of the conditio 
si sine liberis decesserit. This is a strong illustration, because the 
legatees last named in the destination were grandnephews and 
vrandnieces of the testator, and were at the date of the will the 
only members of a family ; moreover, the competition was with 
next of kin. Lord Gifford’s judgment indicates this ground of 
decision, viz., that the testatrix, when providing for the contingency 
of the death of the original legatees, might have conditionally 
instituted the children of the legatees last called to the succession, 
but had chosen not to do so.? 

1304. The subject was again considered in a recent case, where 
the Judges, following Lord Adam, expressed views adverse to 
the extension of the conditio to the children of conditional insti- 
tutes, but found it unnecessary to rely on that specialty as the 
ground of decision.’ 

1305. (3.) The next exception is where the institute is not 
within the class of persons to whom a testator can be in loco 
parentis, It has not been suggested that any one can be in loco 
parentis to his own parents or grandparents, and there are three 
cases establishing that a testator cannot be im loco parentis to 
his brothers and sisters,* the last of these being a nearly unanimous 
decision of the whole Court.© It must be admitted that the ex- 
pression in loco parentis is hard to define ;° but this doctrine or 
branch of the law is altogether artificial, and it was considered 
inexpedient to break down one of the barriers against its inde- 
finite extension, The views of the writer will be found in the 
opinion subscribed by the consulted Judges in the case of Hall. 
Further, a testator is held not to be in loco parentis to his first 
cousins ;‘ and the exception, it is presumed, would include descen- 
dants of first cousins, as well as more distant collaterals. It may 


1 Gillespie v. Mercer, 1876, 3 R. 561. 565; Harvey Hall, infra. See also 
* 3 R. 565. See also Lord Moncreiff’s Fleming v. Martin, 1798, M. 8111. 


observation in Blair’s Exrs., 8 R. at pp. > Sp. Ca. Harvey Hall, 1891, 18 R. 
364-5. 690 (Whole Court). 

3 Carter's Trs. v. Carter, 1892, 19 R. 6 Supra, Section I. 
408. " Rhind’s Trs. v. Leith, 1866, 5 Macph. 


* Blair's Exrs. v. Taylor, 1876, 8 R. 104, overruling Christie y. Paterson, 1822, 
362; Sp. Ca. Berwick’s Exr., 1885,12R. 1h. 543, N.E. 498. 
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therefore be affirmed that no one is able to claim the benefit of the 
conditio who is not a descendant of the testator or of the testator’s 
brother or sister.! 

1306. (4 and 5.) Two exceptions may be considered together, 
viz., the express condition excludes the implied, and the conditional 
institution of children to parents under certain legacies is evi- 
dence that the testator meant other legacies containing no such 
conditional institution to be personal to the legatees. This is the 
case of Greig v. Malcolm, where the exception is thus put by Lord 
Corehouse :?—* The doctrine, which we have borrowed from the 
toman law, proceeds entirely on the presumption that the testator, 
having overlooked or forgotten the contingency of the institute 
having children, has left children unprovided if they come into 
existence. But this presumption may be defeated by opposite pre- 
sumptions or evidence, and there can be no stronger evidence to 
that effect than a clause in the settlement by which the testator 
does make a provision for the issue of predeceasing legatees, 
because it incontestably shows that he had them in view when he 
made the substitution.” So in a recent case in the First Division 
of the Court,? where the testator, by making certain legacies 
conditionally payable to the issue of the legatees, showed that 
he had contemplated the contingency of legatees dying and 
leaving issue, it was held that the conditio was not to be implied 
in the case of a legacy given to the legatee without a conditional 
institution of issue, the Lord President observing that amongst the 
numerous cases illustrating the application of the cond:tio there are 
none which gainsay the justice and efficacy of the limitation laid 
down by Lord Corehouse. 

1307. The principle that the express condition excludes the 
implied is further illustrated by cases in which separate provision 
is made for the issue of a legatee either in the destination of the 
residue or by a separate legacy. There is indeed one apparently 
exceptional case, where issue being separately provided for were also 
preferred to a legacy given to the father alone.? But this case is 
very satisfactorily explained by the present Lord Justice-Clerk in 
his opinion in the recent case of Allan,® where the conditio was 
held to apply to shares of residue given to nephews and nieces 
SR Mi 19 


> Carter’s Carter, 


1 Hence the conditio does not apply to a 
legacy in favour of a natural child (Mar- 
tin’s Trs. v. Milliken, 1864, 3 Macph. 
826), nor to a person called as heir or 
next of kin (Oockburn’s Trs. v. Dundas, 
1864, 2 Macph. 1185). 

2 Greig vy. Malcolin, 1835, 13 Sh. 607, at 
p. 611. 


1892, 
R. 408. 

4 Sturrock v. Binny, 1843, 6 D. 117, 
see p. 122; Dixon v. Dixon, 1841, 2 Rob. 
1, affirming 14 Sh. 938, 

5 Sp. Ca. Bryce’s Hars., 1878, 5 R. 722. 

6 Allan vy. Thomson’s Trs., 1€93, 20 R. 
733. 
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collectively, but not to legacies differing in amount in favour of 
individual nephews and nieces. There can be little doubt that the 
concurring views of both Divisions of the Court on this point will 
lead to a more careful scrutiny of the terms of wills to which the 
conditio may have only a partial application. 


SECTION IV. 


APPLICATION OF THE CONDITIO TO GRANDCHILDREN AND TO 
Hetrs-At-Law. 


1308. In the preceding edition the opinion of the writer was 
expressed to the effect that the conditio si sine liberis decesserit 
operated in favour of descendants generally, and was not confined 
to children of the institute. This opinion has been confirmed by 
a judgment of the Second Division of the Court,’ and receives 
support also from the opinions delivered in a First Division case, 
although the question was not directly raised.2 No good reason 
can be given for confining the benefit of this equitable principle 
to issue of the first degree. 

1309. On the question of the application of the conditio to heri- 
table succession, it is easily seen that the case is not very likely to 
arise, because, according to the usual form of an heritable destination, 
the property is conveyed to an institute nominatim, and the heirs of 
his body or heirs-general. If in such a destination heirs should be 
omitted per incuriam, there being nothing in the context to suggest 
that their exclusion was intentional, it would seem that in principle 
the conditio is applicable, and that the eldest son will sueceed as 
imphed conditional institute. The cases noted below may be 
consulted.? 


SECTION V. 


VHETHER THE CONDITIO IS CONFINED IN ITS OPERATION TO 
TESTAMENTARY PROVISIONS. 


1310, The important case is that of a contract of marriage con- 
taining provisions in favour of the children of the marriage; but 
it is desirable to consider the larger question. A legacy of heritage 
may be constituted by putting the heir under an obligation to pay 
a certain sum to younger children out of the estate. A provision 


1 Trvinev. Irvine, 1873, 11 Maeph. 892, 3 Grant's Tis. v. Grant, 1862, 24 D.- 
? Grant v. Brooke, 1882,10 R. 92; and 1211; Nairn’s Trs. v. Melville, 1877, 5 R. 
see Sp. Ca. Halliday, 1869, 8 Macph. 112. 128. 
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which is made a burden on the title of the heir may fairly be 
regarded as a family provision and therefore subject to the opera- 
tion of the conditio, as was found in the case of Halliday. So 
where, at the purchaser’s instance, a destination is inserted ina 
title-deed or bond, this is considered to be the testamentary act of 
the grantee, and there is no reason why the conditio should not 
apply, the destination of course being revocable. In a recent case, 
where heritable estate was conveyed by two sisters to themselves 
and another sister in liferent, and to their nieces nominatim (the 
only nieces they had), and the survivors or survivor of them, in 
fee, the conditio was held to be inapplicable? The circumstances 
that this was a settlement of a special subject, that the nieces were 
not called as a class, and that the gift contained a clause of 
survivorship, were referred to in the judgment; but their Lord- 
ships also expressed grave doubts as to the possibility of applying 
the conditro to a destination in a deed of conveyance ¢nier vivos. 
1311. With respect to marriage provisions, the case stands 
thus :—If the conditio si sine liberis decesserit is derived from the 
Roman law then it is a rule of construction of testamentary pro- 
visions ; and if it were now proposed for the first time to apply it 
to marriage provisions so as to confer on grandchildren as matter 
of contract rights which the parents only bound themselves to 
ceive to their children, it is conceived that such a proposition would 
be an illegitimate extension of the doctrine of the Roman juris- 
prudence, involving a restriction of the right of contract, which no 
Court of law has the power to make. ‘The question then is, 
whether the suggested extension of the rule to contractual pro- 
visions has been recognised by decisions of such an authoritative 
character as to make it impossible for the existing Courts of the 
country to interpret marriage provisions according to their plain, 
true, and unadulterated meaning. When this point was raised in 
argument before the Court of Session in Ldwardes v. Hughes,’ the 
Judges constituting the majority of the Court reserved their 
opinion on the question of the applicability of the conditio to 
marriage provisions, a question which, in their view of the deed 
under consideration, did not arise for decision. When the case 
came by appeal before the House of Lords,‘ this question did not 
necessarily arise for decision in consequence of the view taken by 
their Lordships on the first point of the case. But it was raised 


1 Sp. Ca. Halliday, 1869, 8 Macph. 112. 3 Edwardes v. Hughes, 1890, 18 R. 
See also Chancellor v. Mossman, 1872, 10 319. 
Macph. 995, a disposition of heritage, 4 Hughes v. Edwardes, 1892, 19 R. 
where the conditio was held inapplicable. (H.L.) 33. 

2 Orichton’s Tr. v. Howats Tutor, 
1890, 18 R. 260. 
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cuar. xxxix. by the argument of the appellant ea parte ; and Lord Watson, with 
7 whom the other Law Lords concurred, expressed a distinct opinion 
in favour of the application of the conditio to marriage provisions, 
pointing out that there were three previous decisions in which the 
conditio was heid to be applicable to obligatory provisions. In 
the subsequent case of Macdonald v. Hall, this expression of 
opinion was founded on as a decision of the question, and was used 
as an argument in support of the views there laid down regarding 
the rights of grandchildren under contrac's of marriage.!_ Now it 
is doubtless correct to say that the three cases referred to might 
be indexed as authorities bearing on the conditio si sine liberis 
decesscrit ; but it may be affirmed with equal accuracy that in 
none of them is there any evidence that the argument against the 
extension of the conditio to contractual provisions was considered. 
In Wood y. Aitchison, it would appear from the statement of the 
pleadings that the case was argued mainly as a question of vesting, 
and the opinion of the Court is there given in the terms quoted 
by Lord Watson, viz That in all provisions of this sort the 
issue of children predeceasing the term of payment were entitled 
to the share which their parent could have claimed,” no reference 
being made to the circumstance that the provision under con- 
struction was an obligatory and not a testamentary provision. In 
Robertson v. Houston’ the action embraced a variety of questions 
on the construction of two instruments, a marriage-contract and a 
will. The Lord Ordinary (Lord Mackenzie) certainly found that 
the grandson of the spouses was entitled in virtue of the conditio 
to payment of a marriage provision destined to his father, the 
only child of the marriage, There were two reclaiming notes, one 
being at the instance of the grandson, the other at the instance of 
his mother, which had reference to other points in the case, neither 
of the reclaimeis being interested in disputing the Lord Ordinary’s 
finding on the subject here in question. Accordingly, while 
separate opinions were delivered by the four Judges composing the 
Court, no reference is made in the opinions to the finding of the 
Lord Ordinary regarding the implied institution of the grandson, 
which in fact was not reclaimed against. 

1312. The third case is Arthur and Seymour v. Lamb, a case 
in which questions remitted by the Court of Chancery for the 
opinion of the Court of Session were answered, but in which appa- 
rently no oral judgment was delivered. In one of the answers it is 


1 Macdonald vy. Scott or Hall, 2 July ® Robertson vy. Houston, 1858, 20 D, 
1893, L.R. App. Ca., p. 663, and ‘see 989. 


p. 653. * Arthur and Seymour v. Lamb, 1870, 


> 


2 Wood v. Aitchison, 1789, M. 13,043. 8 Macph, 928. 
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stated that a certain marriage provision did not lapse by the death cmap. xxxrx. 
of the only child of the marriage, but subsisted in favour of the 

issue left by the child. On the whole, it may be affirmed that the 

most important authority for the application of the conditio to obli- 

gations is Lord Watson’s judgment, which, however, was given in 

a case in which the appellant only was represented at the bar, and 

was given apparently in deference to the supposed authority of the 

older cases. 
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1313. The earliest of the modern cases on double legacies is the 
case of Horsbrugh,! in which a variety of questions of this nature 
were submitted to the consideration of the whole Court, and were 
systematically determined. The case is deserving of an attentive 
consideration on several grounds. In the first place, it raised for 
decision some very important questions in the law of legacies, in a 
way that necessitated a resort to fixed principles of interpretation. 
On another ground it may be regarded as a leading authority, since 
it was a decision based upon the opinions of all the Judges, all of 
whom, including in their number several jurists of acknowledged 
eminence, gave separate opinions. This very circumstance, how- 
ever, while it enables us to illustrate many of the recognised distinc- 
tions in this branch of law by apposite quotations, makes it 
extremely difficult to represent with accuracy the collective opinion 
of the Court upon any one of the questions submitted to its decision. 
Independently of the merits of the judgment, the case is valuable 
on account of the clear recognition, in the opinions of almost all the 
Judges, of the principle of uniformity of interpretation throughout 
the United Kingdom on the question whether a particular bequest 
is operative. As the elucidation of this branch of our subject will 
be very much aided by taking into view the decisions of the Judges 
of the English Equity Courts—-who have striven, and with consider- 
able success, considering the inherent difficulties of the problem, to 
bring the interpretation of double legacies under the rule of positive 
law—it is necessary, in order to justify the proposed treatment of 
the subject, to refer to the authorities which establish the principle 
of uniform interpretation. 

1314. In Horsbrugh v. Horsbrugh the Lord Justice-Clerk Hope 
observed that, in point of practical application, there did not seem 
to be any substantial difference between the laws of England and 
Scotland,—an opinion which he supported by an analysis of the 
leading English cases which had been decided up to that date.2 


* Horsbrugh v. Horsbrugh, 12 Jan. a particular writing was to receive effect 
1847, 9 D. 329; 1 March 1848, 10 D. as forming a part of the testatrix’s will, 
824. The case is also reported in 9 D. 29D. 340-342. 

324, on a preliminary point, viz., whether 
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Lord Cuninghame, recognising the authority of the English cases, carer xt. 
rested his opinion! on the rule laid down by Lord Lyndhurst ino 
the case of Fraser v. Byng,? viz., that when a codicil appeared to 
be “a review of the whole dispositions of the will,” no duplication 
of the legacies should be inferred. Lord Moncreiff, in the same 
case, and still more clearly in the subsequent case of Grant v. Stod- 
dart,> expressed his concurrence in the principles of interpreta- 
tion that had been laid down by the English lawyers, referring in 
the latter case to Mr. Justice Williams’ exposition of the law as to 
duplication of wills and implied revocation. Lord President Boyle 
observing that in the Civil, Scottish, and English laws certain 
principles had been fixed with reference to the interpretation of 
double legacies, proceeded to show that the presumption of the 
English law in favour of duplication had received the sanction of 
our own Courts in the case of Hiliot and other cases. In the pre- 
vious case of Straton’s Trustees v. Cuningham, the Lord President 
had observed that he was disposed to give much weight to the 
English decisions on this class of questions,—an opinion in which 
Lord Medwyn concurred, observing that the rule laid down in 
Fraser v. Byng was a very reasonable rule of construction, and that 
the question was as to its application. In Stoddart y. Grant, Lord 
Truro referred alternately to English and Scottish decisions, both on 
the question of implied revocation and on accumulation of legacies ; 
adding that it was scarcely necessary to refer to authorities in 
support of principles which were well settled and understood 
throughout the kingdom.® 
1315. It deserves to be noticed that in the leading English case Rules adopted 
of Hooley v. Halton,’ to which reference will immediately Le made by Lord 


» Bathurst from 


Lord Bathurst referred to the case of Stirling in the Court of Ses- the ene 
. . : . . . Seo case 0 r= 
sion, as being in accordance with the principles of the Civil Law, ting. 


upon which his judgment was rested. 

1316. The principle established by the cases of Stirling and Legacies given 
Hooley v. Hatton is, that where legacies of quantity are given to penne 
the same person, but under different instruments, in the absence prunsvernest 

. : : . : . e i 
of any indication of a contrary intention, both legacies are due, and sumed to be 
this even where the bequests are similar in form and identical in cumulatine: 


amount. In the former case,’ the testator, Thomas Deans, by his 


19D. 352. Roman, and Scottish systems in their 

2 Fraser v. Byng, 1 Russ. & My. 90. observations, 

3 Grant vy. Stoddart, 27 Feb. 1849, 11 5 Straton’s Trs. v. Cunningham, 10 
D. 860; see p. 872. See also Lord March 1840, 2 D, 820. 
Ivory’s opinion in HHorsbrugh’s case, 9 D. 8 Stoddart v. Grant, 28 June 1851, 
375. 1 Macq. 163 ; see 170, 171, and 175. 

49 D. 379. Lords Mackenzie and 7 Hooley v. Hatton, infra. 


Fullerton also identified the English, 8 Stirling v. Deans, 1704, M. 11,442; 
2 Fount, 231. 
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testament legated and bequeathed to his sister the sum of 6000 
merks, and burdened his heir and executor with the payment of 
this sum. He afterwards assigned to the same person the sum of 
6000 merks, owing to him by a debtor; and the argument was 
taken, as the Lord Justice-Clerk remarked in the Horsbrugh case,} 
on the footing that both gifts were legacies. The Lords found 
that, “though it was the same testator, the same legatar, and the 
same sum, yet the last having no relation to the first, they were 
both due, and the last did not come in place of the first, nor absorb 
it, this being guestio conjectura voluntatis defunct.” 

1317. In Hooley v. Hatton? the testatrix by her will gave to 
Lydia Hooley, her woman, a legacy of £500. By a subsequent 
codicil she gave to the same person a legacy of £1000; and the 
question was, whether the last legacy alone passed, or whether the 
legatee should have both the £1000 and the £500, The case was 
argued at great length, and was decided by Lord Chancellor Apsley, 
afterwards Earl of Bathurst, assisted by Lord Chief Baron Smyth 
and Mr. Justice Aston. The latter learned Judge, who delivered the 
leading opinion, reviewed the Civil Law and French authorities, and 
in conformity with them laid down the following propositions :— 
First, when the same specific thing is given twice, the legacy can 
take effect but once;? and secondly, where the like quantity is given 
twice, if the repetition was in the same writing and of the same 
amount, it might be attributed to forgetfulness; but where equal 
sums were given in two distinct writings, both ought to pass.4 
Third and fourthly, as to a less sum or a larger in the latter deed, 
the presumption is for two legacies, and the heir must show that 
the one was meant to be blended with the other. The result was, 
that a legacy was not double where it was given for the same 
cause, in the same act, and totidem verbis, or only with small dif- 
ferences ; but where in different writings there was a bequest of 
equal, greater, or less sums, it was an augmentation. 

1318. J. LEGACIES GIVEN BY DIFFERENT INSTRUMENTS.—In 
order that legacies given by different instruments may both receive 
effect, it must appear that both instruments were intended to be 
operative. The tendency of the later decisions is to sustain all 
testamentary writings that have not been expressly or impliedly 
revoked ; and revocation is only implied where both instruments 
profess to dispose of the entire estate, in which case the latter deed 
is held to revoke the former, as being inconsistent with it.5 Accord- 


2249) 10), 84/8}: Donations, vol. i. p. 419, and other autho- 
2 Hooley v. Hatton, 1 Br. Ch. Ca. 390;  rities cited in Hooley v. Hatton. See the 

2 Wh. & T. L. C. 6th ed. p. 360. report in White & Tudor’s Leading Cases, 
SEDio libs 225 titaominel 2. ut swpra. 


4 Dig. ut supra; Ricard, Traité des > Stoddart v. Grant, 1 Macq. 163, re- 
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ingly, where there exists a doubt as to both deeds being operative, cHaprer xt. 
the practice is to dispose of that question in the first place! The 
fact that legacies are given to the same persons in both instruments 
affords no evidence of any intention to take away the testamentary 
character of the first instrument ; for implied revocation is only to 
be inferred as a consequence of inconsistency in the two disposi- 
tions, which cannot be argued from the repetition of legacies to the 
If two instruments are both of Presumed re- 
them total dispositions of the testator’s succession, it would seem 
that the first can have no operation, even in favour of legatees not pa 


objects of the testator’s favour.? 


named in the second. 


In a case where legacies were claimed 


under two successive general dispositions, Lord Justice-Clerk Inglis 
observed :—“ In this case both deeds are intended to apply to the 
whole property of the testator ; each of them contains a universal 


conveyance. 


As by each of them the entire estate is conveyed and 


divided, it is obvious they cannot both receive effect, or both be 


taken as parts of one settlement. 


It is perfectly clear that the 


latest deed must be taken as the testator’s settlement.” 4 
1319. The principle that duplication must be presumed in the 
absence of internal evidence of a contrary intention has received 


the sanction of the Courts of both countries in numerous cases. 


In 


Liliot v. Lord Stai’s Trustecs, the testator, by a codicil to his 
trust-settlement, directed his trustees to pay Mr. Elliot £3000, 
without any qualification; and by a codicil, made two years later, 
he bequeathed to the same person the sum of £3000, “ free of the 


legacy tax and of all other deductions.” 


Lord Meadowbank was 


of opinion that the two codicils contained no evidence of intention 
other than that which resulted from the terms of the bequests, 


and upon general principles decided in favour of the legatee. 


The 


Court at first altered, but, on reconsideration, unanimously adhered 


to the Lord Ordinary’s interlocutor. 


From this and other cases, it 


is apparent that substitution is not to be inferred because the 
subsequent legacy is of the same amount ;® and it has long been 


versing 11 D. 860; Baird v. Jaap, 15 
July 1856, 18 D, 1246 ; Beattie v. Thom- 
son, 21 June 1861, 23 D, 11638. 

1 Horsbrugh v. IHorsbrugh (1st report), 
4 May 1845, 9 D. 324; and cases of 
Baird and Stoddart, supra. 

2 Per Lord Truro in Stoddart v. (rant, 
1 Macq. 174. 

% Beattie v. Thomson, infra ; Stewart v. 
Baillie, 27 Jan. 1841, 8 D. 463 ; Sellar 
y. Stephen, 21 June 1855, 17 D. 975. 
This is now, since 1 Jan. 1838, the law of 
England (2 Wh. & T. L. Ca. ut supra) 5 
though prior to that time legacies in the 


former will were operative so far as no 
substitution was provided in the latter ; 
Kidd v. North, 14 Sim. 463; Jackson v. 
Jackson, 2 Cox, 35. 

4 Beattie v. Thomson, 21 June 1861, 28 
D. 1163, 1166. On the subject of im- 
plied revocation, see Chapter XXI., 
Section V. 

5 Elliot v. Stair’s Trs., 27 Feb, 1828, 2 
Sh. 250, N.E. 218. 

6 Stirling v. Deans, supra ; Lindsay v. 
Anstruther’s Trs.,6 Feb. 1827, 5 Sh. 297, 
N.E. 276; Gillespie vy. Donaldson's Trs., 
22 Dec. 1831, 10 Sh. 174; Royal 
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settled that a subsequent legacy, if of larger amount than the 
~ original legacy, is not for that reason presumed to be substitutional, 
but. rather additional ; for, said Lord President Hope, whatever the 
testator’s intention might be, he had given the party a right to de- 
mand payment of both the legacies! A fortiori, if the second 
legacy is given to the legatee under a different character or designa- 
tion,? or is charged upon different heirs or different subjects ;° 
or if the reversion is given over to a different person,‘ or under 
different conditions—as where one of the legacies is alimentary, or 
to a married woman for her separate use ;° or in the case of joint 
legacies, where different parties are joined with the claimant,’— 
the legacies will be held to be cumulative. The same construction 
will necessarily be put upon double legacies which are not ejusdem 
generis ; so that even where, in consequence of an apparent inten- 
tion on the part of the testator to remodel his dispositions, succes- 
sive pecuniary legacies are found to be substitutional, yet, if annui- 
ties be also given to the same legatees, these are held to be given in 
addition to the pecuniary legacies.’ A testator may of course give 
a legacy of fixed amount and a share of the residue to the same 
individual; and where a residuary legatee claims a pecuniary gift 
as being one of a class of persons to whom a sum of money is left, 
there is no presumption against his claim; on the contrary, he is 
clearly entitled to take in both characters.® 

1320. In determining the effect to be given to successive testa- 
mentary dispositions, a donation or assignation morlis causa is 
regarded as a legacy.? Thus, where a testatrix bequeathed a legacy 


Infirmary v. Muir's Trs., 1881, 9 R. Horsbrugh v. 
3852. See the English cases, which are 


given to both legacies.” 
LHorsbrugh, 9 D. 379. 


very numerous, cited in 2 Wh. & T., 6th 
ed. p. 360 et seq. 

1 M‘Intyre v. M‘Farlane, 1 Mar. 1821, 
F.C. 

2 Elliot v. Stair’s Trs., supra; THors- 
brugh v. Horsbrugh (2d point), 1 Mar. 
1848, 10 D. 824; Wilson’s Trs. v. Stir- 
ling, 13 Des. 1861, 24 D. 164. But see 
Nasmyth v. Connell, 19 Dec. 1838, 12 Sh. 
243, 

3 Frew v. Frew, 
554. 

+ Straton’s Trs. v. Cuningham, 10 Mar. 
1840, 2 D. 820. So also Lord President 
Boyle observed : ‘‘ Where, in the first 
legacy to a particular legatee, certain pro- 
visions are made for the interest of third 
parties, which are affected in bequeathing 
the same sum a second time to the same 
legatee, that affords a circumstance of 
real evidence to show that effect is to Le 


15 Feb, 1828, 6 Sh, 


> Thomson v. Lyell, 18 Nov. 1836, 15 
Sh. 82; Lindsay v. Anstruther’s Trs., 6 
Feb. 1827, 5 Sh. 297, N.E. 276. 

§ Horsbrugh v. Horsbrugh (1st and 4th 
points), 12 Jan. 1847, 9 D. 329. 

7 Baird v. Jaap, 15 July 1856, 18 D. 
1246. See the principle stated in Lord 
Colonsay’s speech, p. 1280. Smith vy. 
Donaldson, 10 June 1829, 7 Sh. 734; 
Sp. Ca. Bryce’s Trs., 1878, 5 R. 722. 

8 Kirkpatrick yv. Bedford (Sharpe's 
Tit) elit S OnE van (Elaine) 4 

® Watson v. Blaiv, 15 Nov. 1831, 10 
Sh. 12; Stirling v. Deans, 1704, M. 
11,442; Stuart v. Fleming, 1623, M. 
11,439 ; Lord Cardross v. E. of Mar, 
1639, M. 11,440. In those cases both 
provisions were of a testamentary nature. 
Dewar v. Scott, 1880, 8 R. 83, a case of 
a legacy and a bond for the same amount 
with a destination inserted in favour of 
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of £1000 five per cent. stock, or alternatively £1000 sterling, and cuaprer xt. 
after the 5 per cents, had been converted into new 4 per cents., 
transferred £1000 of the latter stock to the legatee, who ordered 
payment of the dividends to be made to the testatrix during her 
lifetime, the legatee was held entitled to both the dbnations for, 
asked Lord Gillies, what purpose was the transfer to serve if ie did 
not import something more than the legacy already provided ? 
The pursuer derived no immediate benefit from it; and unless the 
object of the transaction were to confer an additional benefit on 
the pursuer over and above the legacy, it was altogether futile. 
1321. If a testator by a codicil or latter will declare certain of Construction 
the bequests thereby given to be in addition to those given by a Where testator 


declares certain 
former will,” it may generally be inferred, from the asente of legacies to be 


additional, and 

similar expressions in other legacies, that the intention as to such is silent as to 
legacies was to give in substitution; but the inference is not °t?e 
always conclusive. In Fussell v. Dickson? Lord Chancellor Sugden 

remarked upon this circumstance :—“I assent to the argument 

that if a testator expressly declares one gift to be in addition to 

another (and for this purpose the Court is entitled to look at other 

parts of the same instrument, or at gifts in other testamentary in- 
struments), and in another instance makes a gift without any such 
declaration, this is a circumstance to show that the latter was in- 

tended not to be additional, but in substitution. But still too 

much weight must not be attached to the variation. To hold that 

it is conclusive would be going too far. It is a circumstance, no 

doubt important to show that, where the testator meant addition, 

he knew how to express his meaning, and a party is entitled to 

rely on it to that extent.” On the other hand, if a_ testator Construction 
expressly provide that one legacy shall be in leu or in satisfaction }f pore vere 


Jegacies are de- 


of another, it may by parity of reasoning be inferred that legacies clared to bef in 
. . ive SUDS 
not stated to be in satisfaction are adiidonal And if some gees 


are declared to be in addition to, and others in place of legacies 
formerly given, the presumption with regard to legacies given 
simply, which might have arisen from the use of either of those 
expressions alone, would seem to be neutralised.? 
1322. In the leading case of Lee v. Pain,® Sir J. Wigram, V.-C., How far the 


3110 pr j argument 
observed that the argument drawn from the use of such expressions 3'30mer 


expressions in 
: other legacies 
the legatee. For the cases of ademption N.E. 218; Horsbrugh v. Horsbrugh, 9 j, reliable. 
of marriage-contract provisions bylegacies, D. 345, per Lord J ustice-Clerk Hope. 
see the next chapter, Section IT, 3 Russell vy. Dickson, 2 D. & War. 133. 

1 10 Sh. 15. 4 Lindsay v. Anstruther’s Trs., 6 Feb. 

2 See Gillespie v. Donaldson’s Trs., 22 1827, 5 Sh. 297, N.E. 276; Henderson 
Dec. 1831, 10 Sh. 175; Elliot v. Lord  v. Burt, 16 Jan, 1858, 20 D. 402. 
Stair’s Trs., 27 Feb. 1823, 2 Sh. 251, 5 Elliot vy. Stairs T1s., supra. 

6 Lee v. Pain, 4 Hare, 201, 221. 
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was only legitimate when used in corroboration of the inference 
arising from other circumstances; and that the use of super- 
fluous words in one part of a will was insufficient to control the 
proper effect of words in another part of the same instrument ; for 
expressio carum que tacite insunt nihil operatur. As an argument 
in corroboration of the apparent scope and purpose of the posterior 
writing, there can be no doubt that the inference ceducible from 
the use of such expressions is legitimate ; and to this extent the 
Scottish authorities already cited support the principle laid down by 
Lord St. Leonards and Sir J. Wigram. 

1323. Sometimes there is a difficulty, in consequence of the 
ambiguity of the language used by the testator, in determining to 
what extent a legacy is intended to operate as an additional pro- 
vision. Thus in Smith v. Donaldson, a testator, after having by 
his trust-settlement appointed his trustees to pay one-half of the 
free proceeds of his moveable estate to his wife, added a codicil, by 
which he bequeathed, “in addition to the legacies contained in the 
deed of settlement already executed by me,” the interest arising 
from all such free money as he might leave behind him at his 
death, for her liferent use ; declaring that she should have no right 
to the principal in virtue of this bequest. Lord Mackenzie and the 
Court ruled that the widow was entitled to the capital of one-half 
of the estate in virtue of the settlement, and to the interest of the 
other half in virtue of the codicil: for, though no interest in the 
principal was given to her in virtue of the latter bequest, it was 
given to her by the settlement, and had never been effectually 
taken away. In Henderson v. Burt,? the ambiguity arose from the 
position of the words of gift in the second instrument. The 
testator, by his antenuptial contract, had secured to his widow 
an annuity of £100 Scots, and the liferent of a house and furniture, 
&e. By his testamentary settlement he gave her the liferent use of 
certain heritable subjects, adding the words, “ and these in addition 
to what is provided to her by contract of marriage, and the sum of 
£8 sterling yearly during all the days of her lifetime.” In such 
cases the principle of liberal construction is to be applied. 

1324, If in one of the testamentary instruments a motive is 
assigned for the gift, and in another a legacy of the same sum is 
given for a different motive, or without any assigned motive, the 
presumption is for duplication ; and conversely, where two legacies 
are given by different testamentary instruments, and there is an 
exact coincidence both in the sums given and in the motives 
assigned, the posterior bequest is presumed to be given in sub- 


1 Smith v. Donaldson, 10 June 1829, * Henderson v. Burt, 16 Jan. 1858, 20 
7 Sh. 734, D, 402, 
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stitution. The cessation of the motive is not a sufficient reason for cuaprer xt. 
presuming a revocation of the legacy—as where a testator gave 
legacies of £1000 each to her nephews, and by a second writing 
recalled the legacy to B., and gave the sum to A., and by a third 
legacy renewed the legacy to B., it was held that A. was entitled 
to two legacies of £1000.1 

1325. It would appear that a mere similarity in the motives Inference of in- 
will not be sufficient to redargue the presumption for accumulation Higataneie 
if the sums are different ;? nor will a coincidence in the sums, in /tom similarity 


the absence of any expressed motive, suffice to raise a presumption pon plc 
for duplication. It is true Lord Thurlow once observed, in words *?°*°™ 
which have been often cited, that “simple repetition, when it is 

exact and punctual, has been regarded as sufficient proof that 

it is only intended for repetition ;”* but this dictwm has not been 
recognised as authoritative in England, and it stands in direct 
opposition to the authority of the principle laid down in Stirling’s 

case,> upon which the interpretation of double legacies in the 

United Kingdom is based. Lord Fullerton, in the case of Hors- 

brugh, observed that the Court could not adopt the reasoning 
ascribed to Lord Thurlow, as it was in direct opposition to the 

general principle. “To hold,” he said, “ that simple and punctual Lord Thur. 
repetition of a legacy of the same amount is of itself sufficient to oe ore 
show that mere repetition and not duplication was intended, is 

just to lay down, in other words, that separate writings do not 

import separate legacies. It may be true that, when the repetition 

is exact and punctual, that forms a circumstance admitting more 

easily of being confirmed by additional intrinsic evidence. But 

still, some such additional intrinsic evidence is indispensable ; 

and in the absence of it the separate writings must each receive 

full effect.”° The assignment of a special motive in the pos- 

terior writing was considered to be a sufficient reason for holding 

one of the legacies to be additional, in a case where there was 
intrinsic evidence of an intention to revise,—leading, in the 


1 Wright's Trs. v. Wright, 1889, 16 R. 
677. 

2 Lord v. Sutcliffe, 2 Sim. 273; Hurst 
v. Beech, 5 Madd. 352, where the legacies 
were given for faithful service. ‘‘ The 
presumption,” said Sir John Leach, “ can- 
not be raised in this case, although it be 
admitted that the motives are the same, 
inasmuch as the sums are different.” 

3 Moggridge v. Thackwell, 1 Ves. jun. 
473. This case was, however, followed, 
and Lord Thurlow’s dictum cited as 
authoritative by Wood, V.-C., in Tatham 
vy. Drummond, 33 L.J. Ch. 438. 


4 See Sir Wm. Grant’s observations in 
Benyon v. Benyon, 17 Ves. 42; also 
Roch v. Callen, 6 Hare, 531, where a 
testatrix, by two different deeds, be- 
queathed annuities of the same amount 
to her servant E. H., and Wigram, V.-C., 
held that they were given cumulatively, 
as the word servant did not express the 
motive, but was only descriptive ; and 
Lobley v. Stocks, 19 Beav. 392. 

5 Stirling v. Deans, 1704, M. 11,442. 

6 Horsbrugh v. Horsbrugh, 9 D. 383. 
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case of other bequests given by the same deed, to the inference 
that they were intended to be substitutional.* 

1326. The intention of the testator, when it can be collected 
from the instruments containing the legacies, will of course override 
the general presumption for duplication which arises in the absence 
of such intention. An intention to substitute one legacy for 
another may legitimately be inferred in the following cases :— 
First, where the second instrument expressly refers to the first in 
terms which indicate an intention to alter its provisions in the 
manner of revision, and not merely by addition ;* secondly, where, 
from the structure and form of the settlements, the intention is 
apparent that both should not be operative, eg., where both are 
total settlements,t or where the second instrument is a total settle- 
ment intended to supersede prior informal writings ;° thirdly, 
where the instruments are either exactly or very nearly identical 
in their provisions—and the more numerous the instruments are, 
the inference will be stronger—the absence of any material variance 
between the prior and the posterior dispositions of the estate will 
be converted into an argument that the intention was in substance 
to repeat or republish the prior disposition ; fourthly, substitution 
may be inferred where the form of the disposition is altered to 
meet the altered circumstances of the legatee, or to constitute a 
liferent or benefit of some kind in favour of another legatee ;®° and 


1 Horsbrugh v. Horsbrugh (3d case), 
1 March 1848, 10 D. 824, 826; and 
Ridges v. Morrison, 1 Br. Ch. Ca. 388, 
cited by Lord President Boyle ; and see 
his Lordship’s remark in 9 D. 379. The 
decision on the 11th point in Horsbrugh’s 
case (9 D. 329) appears, at first sight, 
inconsistent with the finding on the point 
noticed in the text ; but the explanation 
probably is, that the direction to see 
certain legacies to other parties paid, was 
not a motive but a condition annexed to 
the bequest. 

2 As an example of how an intention 
to give in substitution is deduced from 
testamentary writings, reference is made 
to Livingston v. Livingston, 7 Nov. 1864, 
3 Macph, 20. 

8 Baird v. Jaap, 15 July 1856, 18 D. 
1246 ; Henderson v. Burt, 16 Jan. 1858, 
20 D. 402; Horsbrugh v. Horsbrugh, 12 
Jan. 1847, 9 D, 329. The principle 
which was given effect to in most of the 
points raised in that case, and which 
Lord President Boyle thought had been 
carried too far, was thus stated by his 


Lordship ;—‘“‘ Unless it appears to be 
clear that the first legacies are revoked 
when the second legacies are given, I 
think that the legatees are entitled to 
both legacies. I do not say there must 
be a formal revocation. If there is un- 
doubted evidence of a revocation of the 
first legacies in the settlement viewed as a 
whole, then such revocation must receive 
effect” (9 D. 380). 

4 Beattie v. Thomson, 21 June 1861 
23 D. 1163; Stewart v. Baillie, 27 Jan. 
1841, 3 D. 468. See Grant y. Stoddart, 
28 June 1852, 1 Macq. 163, and 11 D. 
860; Seller v. Stephen, 21 June 1855, 
17 D. 975. 

> Brander’s Trs. v. Anderson, 1883, 
10 R. 1258. 

8 Free Church of Scotland vy. Mather, 
1887, 14 R. 333, The second bequest of 
£6000 to the Free Church was made sub- 
ject to an additional liferent, and it was 
held that the second bequest was only a 
qualitication of the first in favour of the 
liferenter, 
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lastly, where the second provision is demonstrative, i.c., when it cuaprer xt, 
only points out a fund from which the original provision shall be 
paid or made good.! 

1327, (1.) An example of the first of these elements of in- Example of 
tention occurs in the expressions used in the last testamentary >” 
writing of Lady Baird Preston,? where the testatrix having referred 
to the diminution of her resources as a reason for altering her list 
of legacies, it was justly held that the alteration contemplated 
must have been an alteration which would have the effect of 
detracting from, and not of adding to, the charges on her estate, 
and that the legacies given by that instrument were accordingly 
substitutionary, in so far as they were ejusdem generis with those 
given in previous writings, though different in amount.3 

1328. (2.) As to the. second element of intention, it has been Rule that the 
sufficiently considered in commenting on the class of cases in which iC eerie 
the principle has been laid down, that if both settlements embrace Sastre Br 
dispositions of the legal as well as the beneficial estate, one of them 
only is capable of being effectuated, and therefore the posterior 
settlement, as containing the expression of the testator’s last will, 
is to be preferred.* 

1329, (3.) The simil: wity of the different testamentary instru- Inference from 
ments, and the repetition in them of a number of legacies of the tore 
same amount, were among the main reasons which induced the ™sttuments. 
Court to reject the claims of the legatees for double and triple pro- 
visions in the cases of Horsbrugh and Baird, which have been so 
often referred to. It appears from Messrs. White and Tudor’s 
analysis of the Chancery decisions that this is considered in Ene- 
land also to be a sufficient reason for rejecting the supposition of 
duplication. To this head also may be referred the case of A7ves’ 

Tvustecs,>5 where a testator, by separate writings, bequeathed to his 
natural son £4000, and then £6000, with conditional institutions 
which were nearly identical, and the second provision only was 
found to be due. It is noticeable that in the second writing the 
testator declared his intention to dispose of his “ whole worldly 
affairs,” and if both writings had received effect his estate would 
have been nearly exhausted—-a circumstance which is not noticed 
in the decision. It is difficult to reconcile this case and the case of 


1 Chivas’ Trs. v. Chivas, 17 Oct. 1893, See 
81 S.L.R., p. 1. 

2 The words referred to are :—‘* The 
enormous expense into which I have beea 
led by lawsuits having cireumscribed very 
much my funds, I have this day altered 
my list of legacies. . . . Legacies to 
be reconsidered when I know the end of 
the Chancery suit, which I expect daily, 


when I hope to add to the list.” 
ks} 10), Waal, 

3 See also Tennent v. Dunsmure, 1878, 
6 R. 150. 

4 Chapter XXI., Section V. 

5 29 Wh. & T., 6th ed. 360, and 1 Russ. 
& M. 102, note ; and Methuen v. Methuen, 
2 Phill. 416, there referred to. 

8 Arres’ Trs. vy. Mather, 1881, 9 R. 107. 
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Muir’s Trustees which was decided only a few weeks later by the 
other Division of the Court. 

1330. (4.) Where the posterior bequest is settled in a different 
manner from the prior, and the alteration in its terms has a mani- 
fest reference to some change in the situation of the legatee, the 
presumption for duplication is taken away. This is the principle 
of the case of Belshes v. Murray,? which is so frequently referred to 
in the reports of the cases occurring in the early part of this century. 
The testator, Anthony Murray, by his first general settlement, 
bequeathed to his niece, Emilia Murray, a legacy of £300, payable 
at the first term after her marriage, with interest thereafter, and an 
annuity of £17 payable until marriage. He afterwards executed a 
second settlement bearing reference to the first, and adopting the 
legacies contained in it. The niece afterwards married, and had 
issue two sons; and Mr. Murray then exccuted a bond of provision 
in favour of the family, by which he bound his executors in pay- 
ment of a legacy of £1200, payable to the lady for her liferent use, 
and to her children in fee; whom failing, to her husband, subject 
toa power of division. Both legacies were claimed, but the executor 
maintained, successfully, that as the first legacy was given to the 
niece with reference to her then condition as a single woman, and 
the testator had afterwards settled funds of larger amount upon 
herself and her family, it must be presumed that this was all he 
intended to gives The Lords found the legacy of £300 not due. 

1331. On the same view of the most probable intention, Lord 
Alvanley, by two decisions,* cited with approbation by Sir J. 
Wieram,? established the principle that if a testator has given a 
legacy to a family of children without naming them, and if, after 
the family has either increased or diminished in number, he leave 
a legacy to the same children by name, the later legacy shall be 
taken as substitutionary to the former. 

1332. II. LEGACIES GIVEN BY THE SAME INSTRUMENT—DUPLI- 
CATION OF SPECIFIC Lrcacies.—Legacies of quantity given by the 
same instrument to the same person, if equal in amount, are, accord- 
ing to the doctrine of the English law, to be regarded as repetitions 
of one and the same bequest ; the repetition being held, upon a 
view sanctioned by the Civil Law,‘ to arise from forgetfulness.? And 


19 R. 352, cited above, pp. 725-6. 4 Allen Vv. Callow, 3 Ves. 289 ; Osborne 
2 Belshes v. Murray, 1752, M. 11,361. iv. Dz of Leeds, 5 Ves. 369. 
3 The passages cited from the text of 5 Lee v. Pain, 4 Hare, 242. 


the Civil Law were —Dig. (De Legatis), 6 See Dig. lib. 84, tit. 1, fr. 18, and 
libwS0ititwely tr. 34/913 selibomolentitad annie Seti tand etre: 

fr. 22; Dig. (De Dote Prelegata), lib. 7 Tn one of thelater cases, Manning v. 
33, tit. 4, fr. 1, § 14; Cod. (De Legatis), Thesiger, 3 My. & K. 29, the principle is 
lib. 6, tit. 37, 1. 11. very distinctly brought out. The bequest 
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slight differences in the forms of the dispositions—as, for example, 
where the one legacy is to a wife simply, and the other is destined 
to her separate use '—will not entitle the legatee to the benefit of 
a double bequest. On the other hand, legacies of unequal amount 
given to the same person, and contained in the same instrument, are 
deemed to be cumulative ; and it is immaterial whether the larger 
bequest is prior or subsequent in local position to the smaller. 
1333. In the Scottish cases upon double legacies given by the But where the 
saine instrument, the provisions have been for the most part of ie Soe 
different characters, ¢.g.,an annuity or life interest, and a pecuniary #2777" Poth 
legacy ; in which case there can be no doubt that both are due. 
In Sutherland v. Sutherland’s Executors* the testator desired that 
after payment of his debts the sum of £200 should be laid out at 
interest, to be paid yearly to his reputed daughter ; and that in 
case of her marrying with the consent of his executors, £100 
should be paid and secured as her portion. The Lord Ordinary 
held that on payment of the marriage portion the liferent ought 
to be restricted to £100 ; but the Court altered, and preferred the 
claimant to the liferent of the sum of £200, as well as to the legacy 
of £100. 
1334. The case which perhaps comes nearest to that of simple 
repetition in the same instrument (where substitution would be 
implied) is that of MJnnes v. M Alister.’ The words of the bequest 
were: “I give and bequeath to each of my sisters, Susanna and 
Margaret, £200 stg. each, with an additional sum of £200 stg. to 
be given to Margaret, which, with the aforesaid £200, is to be 
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was as follows :—‘‘ I give to my brother 
C. T. of London, from and immediately 
after the decease of my husband, R. W., 
and in default of issue of our marriage, 
£100 stg. ; also to my said brother C, T. 
an annuity of £50 stg. for life, to com- 
mence from the day of the death of my 
husband, R. W., and such default of issue 
as aforesaid, and to be paid to him half- 
yearly ; also to my brother C. T., of or 
near the city of London, the sum of £100 
stg.” Lord Cottenham was of opinion 
that the testatrix’s brother was entitled to 
the annuity, and to one legacy only of 
£100. See also Brine v. Ferrier, 7 Sim. 
549; Early v. Middleton, 14 Beay. 453 ; 
Early vy. Benbow, 2 Coll. 342 ; Holford v. 
Wood, 4 Ves. 76. 

1 Greenwood v. Greenwood, 1 Br. Ch. 
Ca, 31, note; Garth v. Meyrick, 1 Br. 
Ch. Ca. 30. 

2 See Currie vy. Pile, where a testator 


gave his son £1000 absolutely, payable on 
his attaining majority ; and after provid- 
ing for his maintenance and education till 
he arrived at majority, added, “and then 
I give him £5000.” Lord Thurlow held 
that the son was entitled to £6000 ; 2 Br. 
Ch. Ca. 225. See the subsequent cases 
in 2 Wh. & T., 6th ed. 360. 

3 See Baird v. Jaap, 18 D, 1246; and 
the cases of M‘Jnnes and Sutherland, 
infra. In the first-mentioned case, the 
testatrix gave a legacy in this form : 
“To Lord Dunfermline, £2000 thousand 
pounds.” This was held to be a legacy of 
£2000, on the ground that the sum was 
plainly set down in figures, and the words 
that followed it did not affect it either in 
the way of increase or diminution. 

4 Sutherland vy. Sutherland’s Exrs., 22 
Nov. 1825, 4 Sh. 220, N.E. 222. 

5 M‘Innes v. M‘Alister (1st case), 29 
June 1827, 5 Sh. 862, N.E. 801. 
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settled upon herself for life.” The testator also burdened his heir 
with an annuity of £100 a year in favour of his sister Margaret. 
Here the annuity was clearly additional, being a provision of a 
different nature from the legacies of capital, and also charged upon 
different estate. The two legacies of £200 were both due, because 
the one was expressed to be “additional” to the other; and it was 
so found by the judgment of the Court. 

1335. Where a specific legacy of the same thing, whether by 
the same or by different instruments, is given to the same person, 
the second bequest is obviously a repetition of the first, because 
the same subject cannot be twice effectually given.1 The operation 
of the principle has been extended by our Courts to the case of 
demonstrative legacies—e.g., a legacy of a sum of money given for 
the purpose of purchasing an article of ornament,’ and legacies of 
small sums of money to be given in charity, in the shape of 
clothing or fuel, to the poor.’ 

1336. It was the opinion of the Lord Justice-Clerk Hope * that 
extrinsic evidence as to the intention of the testator was in no case 
admissible, as there was no reason for making in regard to such 
questions an exception to the general rule, according to which the 
evidence of intention must arise on the face of the instrument. In 
England a distinction has been taken between the cases in which 
the Court raises the presumption against the intention of a double 
eift, and those in which the presumption is in favour of duplica- 
tion. In the former class of cases, extrinsic evidence is admitted 
to rebut the presumption against the reception of the words of 
bequest in their literal signification ; in the latter, such evidence is 
wholly excluded ; the principle being, that evidence is receivable in 
support of the writing, but not in contradiction to it. Extrinsic 
evidence is also admissible in England regarding the fortune and 
the circumstances of the testator at the time of making his will; 
and for this purpose extrinsic evidence would also appear to be 
admissible according to the rules of our own law.’ 

1337. With respect to the question, how far an additional or a 


1 Edgar v.. Hamilton's Trs., 12 June 
1828, 6 Sh. 963. Per curiam in Hooley 
v. Hatton, 1 Br. Ch. Ca. 390; and see 
D. of St. Albans v. Beauclerk, 2 Atk. 
638 ; Ridges v. Morrison, 1 Br. Ch. Ca. 
393 ; Suisse v. Lowther, 2 Hare, 432. 

° Horsbrugh v. Horsbrugh (5th point), 
9 D. 829; see the President’s opinion, 
380. 

3 Horsbrugh v. Horsbrugh, ut supra 
(8th point) ; and see Baird v, Jaap, 18 
D. 1246. 


49D. 341. 

> Per Sir John Leach, Hurst v. Beech, 
5 Madd. 351; Lee v. Pain, 4 Hare, 216, 
per Wigram, V.-C. ; Hall v. Hill, 1 D. 
& War. 116; Charter v. Charter, L.R. 7 
Eng. & Ir. App. 864; see Lord Cairns’ 
opinion at p. 376. 

° Martin v. Drinkwater, 2 Beav. 215 ; 
Guy v. Sharp, 1 My. & K. 589. 

7 See Chapter XX., Section V, 
(Extrinsic Evidence), 
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substitutionary legacy is subject to the conditions and incidents of cuaprer xt. 
the original legacy, or to the destination impressed upon it, no very Whether 
distinct authority is to be found in our Reports. It is clear, from oan 
the actual result of the decisions, that special destinations will not the conditions 
be implied in additional legacies ;! but as to conditions, there is of the first, 
greater reason for presuming an intention that they should continue 

in operation until expressly revoked.? In England the rule appears 

to be, that a subsequent legacy, whether substitutionary or accumu- 

lative, will be affected by the conditions of the prior legacy, unless 

a contrary intention is manifested; but that a legacy given as a 

new and independent bequest—ey., if the prior legacy be expressly 
revoked—is not affected by such conditions; and that in no case 

is the subsequent gift affected by ulterior destinations impressed 

upon the prior gift. ? 


1 Lindsay v. Anstruther’s Trs., 6 Feb. 2 Harvey v. Harvey's Trs., 28 June 
1827, 5 Sh. 297 ; Straton’s Trs. v. Cun- 1860, 22 D. 1310. 
ingham, 10 March 1840, 2 D. 820; see, 32 Wh. & T.’s Leading Cases, 6th 


however, Horsbrugh v. Horsbrugh (2d ed. 362, where the decisions are referred 
point), 10 D. 824, and Murray v. Smith, to. 
2 Feb. 1831, 9 Sh. 378,—a special case. 
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1. SaTISFACTION OF LEGACIES BY 
PROVISIONS. 

2. SATISFACTION OF ONEROUS PRO- 
VISIONS BY LEGACIES. 


3. SarisFacTION oF Depts BY LEGA- 
CIES. 

4, SaTISFACTION OF LEGACIES AND 
PROVISIONS BY ADVANCES. 


1338. Satisfaction has been defined to be the donation of a 
thing, with the intention, expressed or implied, that it is to be 
taken, either wholly or in part, in extinguishment of some prior 
claim of the donee.2 In one class of the cases which we have 
occasion to consider, satisfaction is presumed from the mere cir- 
cumstance of a provision being granted to a person for whom the 
eranter was under an obligation to provide,—a presumption which 
is expressed by the maxim, debitor non prasumitur donare. In 
another class of cases, the presumption of satisfaction does not 
arise, and it lies with the granter’s representatives to prove that 
there was an intention to satisfy or adeem the prior provision. 
The English cases, to the authority of which so much weight is 
due in relation to questions in the law of legacies, offer but a 
very uncertain, and sometimes a misleading light, in relation to 
the law affecting obligatory provisions; this chapter is therefore 
based exclusively upon native authority. 


SECTION I. 
SATISFACTION OF LEGACIES BY PROVISIONS. 


1339. If a father gives the same sum of money to a child by two 
different instruments, unless it appears, either expressly or by 
necessary implication, that he intended the one to be in satisfaction 
of the other, the law of Scotland will not presume that he had that 


1 The term ademption, which was used 
in the Civil Law to denote the implied re- 
vocation of legacies, has in England been 
employed ina more restricted sense, to 
express the satisfaction of one provision 
by a subsequent provision of a different 
nature ; ¢g., the satisfaction of a legacy 
by a marriage portion, or the satisfaction 


of a debt or portion by a legacy. In that 

sense it has also come into use in Scottish 

practice, See Aippen v. Darley, cited 

infra; Inst. 2, 21 (De Ademptione. 

Legatorum); Dig. lib. 34, tit. 4 (De 

Adimendis vel Transferendis Legatis). 
22 Wh. & T. L. C. 6th ed, 382, 
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intention. It was at one time supposed that there was such a 
presumption ; and it has been argued with much force, that the 
presumption against double portions, which was understood to be 
admitted in the law of England, is no more than the expression of 
a legitimate inference as to the probable intention of the granter in 
the absence of other elements of proof. Thus, it has been argued, 
if a parent, having left by his will a legacy of £10,000 to his 
daughter, afterwards settles £10,000 upon her on the occasion of 
her marriage, his intention would in ninety-nine cases out of a 
hundred be defeated if she were allowed to take the legacy as well 
as the provision.? Nor is authority wanting to support the theory 
of presumed satisfaction. In addition to the cases subsequently 
referred to, there is the dictum of Erskine, who says: “ A settle- 
ment to a daughter ina marriage-contract is presumed to be granted 
in satisfaction or solution of all former provisions, though it should 
not bear the words ‘in satisfaction ;’ because provisions granted 
by fathers in marriage-contracts are generally intended to compre- 
hend the whole estate that is to be expected by the husband from 
the wife or her father in the name of tocher.” ® 

1340. The doctrine here stated must now be regarded as 
erroneous. When the question came for the first time before the 
House of Lords, in the case of Kippen v. Kippen’s Trustee, it was 
found that—omitting one or two cases in which the Court appears 
to have drawn the inference of satisfaction from evidence of inten- 
tion in the deed, rather than to have presumed it—there was no 
authority for the proposition as Erskine had laid it down. The 
cases on which reliance had been placed were authorities for the 
converse of the proposition; that is, they established that there 
is a presumption for satisfaction when a father leaves a legacy to 
a child for whom he has undertaken to provide by a previously 
executed contract. 

1341. The observation of Erskine, however, although no longer 
to be received as the statement of a legal presumption, is an obser- 
vation which, when used arguendo, may be entitled to weight, the 
question always being, what was the intention of the father in 
giving the portion?# The terms of the settlement—the coin- 
cidence of the two provisions as regards amount, and the form of 
the destination, &e.—viewed in connection with the manner in 
which the father has dealt with his other children, may raise a pre- 
sumption against duplication, “ There is,” said Lord Colonsay, in 

1 Per Lord Chancellor Chelmsford in 3 Ersk. 8, 3, 93. See Stair, 1, 8, 2; 
Kippen v. Kippen’s Tr., 3 Macq. 238. and Bankton, vol. i. p. 154, where the 
2 Per Lord Cranworth in Kippen y. same doctrine was thought to be implied. 
Kippen’s T'r., 3 Macq. 246; and see Lord 4 Per Lord Wensleydale, 3 Macq. 259. 
Deas’ opinion, 18 D, 1189. = 
VOL. I. 3A 
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such a presumption; and that presumption is more or less strong 
according to circumstances. It is not peculiarly strong when the 
one provision is in a will and the other in a marriage-contract. 
It is said that the presumption is, that a father brings forward 
everything at the marriage of his daughter, in order to secure the 
best terms he can from the future husband, but this rule is too 
broadly stated. It only means that there is a presumption that 
he brings forward everything that he has in contemplation of 
doing for her—all that he intends to bind himself to do, but not 
all that he may do.” 4 
1342. After an elaborate examination of all the authorities 

by the Court in Scotland and thereafter by the Lords who took 
part in the decision on appeal, it has been settled that there is no 
presumption in the law of Scotland against double portions in 
cases where the original provision is voluntary and revocable.? 
According to the opinions expressed in a more recent case in the 
Court of last resort, it would appear that the presumption is 
subject to a corresponding restriction under the law of England, 
and that the question whether a legacy is adeemed by a marriage- 
contract provision is purely one of intention.? In the observations 
of Lord Chelmsford, Ch., we perceive a different method of reason- 
ing, quite opposed to that which prevails with us. “The ques- 
tion,” said his Lordship, “ whether a gift in a will is to be con- 
sidered as a satisfaction of a portion given by settlement, or a 
portion given by settlement is to be taken as an ademption of a 
gift by will, is one of intention. It is certainly easier to arrive at 
a conclusion as to that intention where the will precedes the 
settlement than where the settlement is first and the will follows. 
In the case where the revocable instrument is first, and a portion 
is given by it if the event of marriage, or any other occasion for 
advancing a child, should afterwards occur, it may very reasonably 
be supposed that the parent has anticipated the benefit provided 
by the will, and has intended to substitute for it the new provision, 
either entirely or pro tanto. But where an irrevocable settlement 
is followed by a will, it is not so easy to infer that an additional 
benefit was not intended by the testator, except where he ex- 
pressly declares his intention to be otherwise, or where the gift 
in the will and the portion in the settlement so closely resemble 
one another as to lead to a reasonable intendment that the one was 
meant to be substituted for the other.” 4 

HE) ID, The case of Kippen v. Kippen’s Tr. was 

* Kippen v. Kippen’s Tr., 21 May referred to as an authority at the bar, 
1858, 3 Macq. 203, affirming 18 D. 1137. and by Lord Colonsay in his opinion. 


* Lord Chichester v. Coventry, 14 May 4 Law Rep. 2 Eng. & Ir. App. 82. 
1867, Law Rep, 2 Eng. & Ir. App. 71. 
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1343, The earliest cases upon the satisfaction of marrlage-CON- CHAPTER XLI. 
tract provisions by legacies are the two to which Lord Cranworth Cases in which 
referred in the leading case! In the case of Dow v. Dow, a bond Ssiaction, 
of provision granted by a father to his daughters, and made payable 
by his son out of the heritable estate, was held to be satisfied by a 
tocher which had been paid by the father at the time of the 
daughter’s marriage. In this case the evidence of an intention to 
adeem was certainly not strong; and it would rather appear, as 
Lord Cranworth suggested, that the Court had gone upon the 
principle of a universal presumption against double portions. The 
other case referred to, that of Belshes v. Murray,2 is scarcely a case 
in point, for although the second provision was given as a marriage 
portion to a lady to whom the donor had previously given a 
bequest by bond of provision, yet the donor in this case was a col- 
lateral relative ; and it does not appear that he stood in loco parentis 
to the donee. The case was argued as a question upon double 
legacies, under which subject it has accordingly been classed.2 The 
prior legacy was held to be satisfied by the provision, apparently on 
the view that the alteration in the circumstances of the legatee, 
consequent upon marriage, had induced the granter to bestow the 
second provision (which was considerably larger than the first, and 
was settled upon the children in fee) in substitution, and not accu- 
mulatively. To the same category—that of double legacies—we 
may refer the case of Moncrieff v. Nasmyth,t where it was found 
that a legacy of £100, bequeathed by a testator to a lady whom he 
afterwards married, was not extinguished by her marriage and 
acceptance of a jointure in full of all she could claim by her 
husband’s death.° 

1344, Of the two modern decisions founded on in the leading Modern deci- 
cases, one ® may be passed over in the meantime, as it is a case re- Satisfaction of 
lating to the satisfaction of an onerous provision by a legacy. The Ren 
other case, Grant v. Anderson,’ decided in the same year, is more 
cermane to the matter. By a settlement made in 1829 the testator 
bequeathed £2000 to his daughter, “ to be set aside for her at the 
first term of Martinmas or Whitsunday after his death, and to 
carry interest unto her from the said term until paid; the said sum 


1 Dow v. Dow, 1681, M. 11,477; 
Belshes v. Murray, 1752, M. 11,861. 


because the two provisions were ejusdem 
generis. This at least proves that the 


2 Belshes v. Murray, supra. 

3 Chapter XL. 

4 Moncrieff’ v. Nasmyth, 
11,380. 

5 The Court found, however, that an 
annuity bequeathed to the lady under 
the same settlement was satisfied by the 
marriage-contract provisions, probably 


1798, M. 


question of satisfaction was regarded as 
queestio voluntatis. 

6 Nimmo in R. and 8. of Auchinblane, 
29 June 1841, 3 D. 1109. See next 
Section. 

7 Grant y. Anderson, 19 Noy. 1840, 3 
D. 89, 
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to be vested for her behoof on good heritable or personal security, 
~ and to continue so to be eal even after her marriage, if such 
shall ever happen, so that the principal sum shall form a provision 
for her and her family.” In the following year he became a party 
to the antenuptial contract of marriage between his daughter and 
the pursuer, and thereby bound himself to lay out, at the first term, 
&e. (as before), the sum of £2000 sterling, upon sufficient bond, 
heritable or moveable, for the liferent use of the spouses and the 
survivor of them, and to the children of the marriage in fee, with 
a power of changing the securities, an obligation to reinvest, and 
a clause excluding the husband’s jus maritt. 

1345. Here it will be observed that there was substantial 
identity, not only in the sums, but in the destination and the con- 
ditions of the trusts under which the two provisions were granted. 
Accordingly the Court, dealing with the question as one of inten- 
tion, found that, “according to the true construction of the 
marriage-contract, to which the late Mr. Anderson was a party, 
the provision thereby secured to the pursuers was in satisfaction 
and implement, on his part, of the provision previously made by 
Mr. Anderson to his daughter, the pursuer, in his trust-settlement.” ? 
Lord Mackenzie, indeed, seemed to have considered that there was 
a presumption for the satisfaction of legacies of a similar nature, 
and even stronger than that which obtains in reference to the 
satisfaction of provisions, though he afterwards rested his opinion 
upon the ground of intention. But the true principle was stated 
by Lord Fullerton, who said :—“I cannot admit that the principle 
laid down by Erskine is applicable here; for, in all the cases in 
which it was applied, the prior provision had been in obligatione, 
and the judgment was put expressly on the maxim debitor non 
presumitur donare. But this won’t apply where the prior pro- 
vision is by will, and has been followed by a marriage-contract. 

I think that the last view of Lord Mackenzie is the sound 
one. Viewed merely as a question of intention, the preponderance 
is in favour of the defenders.” 2 

1346. In the case of Aennie v. Rennie’ which appears to have 
been overlooked in the discussions in the leading case, the question 
was also dealt with on the principle of giving effect to the settlor’s 
intention as distinguished from the rule of presumed satisfaction. 
Mr. Rennie, by his trust-settlement, after making provision for his 
wife and younger children, gave the residue to his eldest son, John 
Rennie, then unmarried, to whom, by a subsequent codicil, he also 
directed a sum of £9000 to be paid at the first term after hig 


933.10), Oe. ® Rennie y. Rennie, 10 June 1831, 9 
253 DO Sh. 714. 
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decease. By a holograph letter, addressed to his son five years cHaprer xt. 


afterwards, he, on the narrative that his son was about to enter into 
the matrimonial state, obliged himself to subscribe any legal deed 
to the amount of £4000 as a security for his son’s wife, the: interest 
to be paid to her as a liferent annuity, and the fee to be given to 
the children at her death, with a limited power of disposal on 
failure of issue. Lord Corehouse found that it was “not preswmable 
that he intended thereby to enlarge the provisions which he had 
made for John Rennie in his mortis causa settlements;” and 
further found that the sums due by virtue of the foresaid letter 
must be included in payment of the special bequest of £9000; and 
to this interlocutor the Court, on a review of the circumstances of 
the transaction, adhered. 


1347. Up to this time it had happened in all the cases that the Circumstances 


decision, upon whatever ground rested, was in favour of satisfaction. 


Kippen, for giving effect to both provisions. The circumstances of 
that case are, therefore, deserving of some consideration. Mr. 
Kippen, the father, by his trust-settlement, directed his trustees to 
convey certain landed estate to two of his sons, and to set apart 
£4000 for each of his unmarried daughters ; and declared that, as 
he had already provided for his two married daughters, the pro- 
visions made by him in their favour were in full of all they could 
claim or be entitled to receive from his estate. Provisions were also 
settled upon another son, and upon his widow. One of the three 
daughters to whom legacies of £4000 had been bequeathed after- 
wards became the wife of Mr. Edmiston; and in her antenuptial 
contract her father undertook to pay to certain trustees £5000 in 
name of tocher, payable £1000 at the next term of Whitsunday, 
and the remaining £4000 at the granter’s decease, in trust for the 
liferent use of Mrs. Edmiston, and for the children of the marriage 
in fee, with a destination-over to the granter in the event of failure 
of issue. By two codicils he made some material alterations upon 
the provisions in favour of the sons and of the two unmarried 
daughters. 


in which satis- 
faction is not 


With the exception of one case, in which the sums involved were inferred. 
not of large amount,! no precedent had occurred, until the case of 


1348, In arriving at the conclusion that Mrs. Edmiston’s Observations 


marriage-contract provision was additional to the legacy previously 


bequeathed to her, one element which influenced the opinion of the the case of 
majority of the Judges in the Court of Session, and in the House of Kippen’s Tr. 


Lords, was the consideration of the great disparity in the relative 
values of the provisions which Mr. Kippen had made for the 
different members of his family. It being determined, in the first 


1 Strong v. Strong, 29 Jan, 1851, 13 D, 548. 


on the ground 
of judgment in 
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cuaprer xit. place, that there was no general presumption against double pro- 
visions, it followed by necessary implication that the testamentary 
provision and the provision contained in the marriage-contract 
must each receive full effect, unless they could be shown to have 
been identified in the mind of the truster. But as the two pro- 
visions in favour of Mrs. Edmiston were different in character and 
value, and were not declared to be given by way of substitution, 
and as there was no apparent intention of dealing with the children 
on the footing of equality with respect to their interests in the 
truster’s succession, the Court could only give effect to the language 
of the deeds, which was inconsistent with the notion of satisfaction." 
Inconsistent 1349, Allied to the questions which have been considered, 
a there is one of less importance, viz., how to reconcile inconsistent 
provisions in testamentary and onerous deeds. Jn a case of this 
kind, where a father had directed his testamentary trustees to 
settle his daughter’s share of succession in a particular way, and 
he afterwards became a party to his daughter’s contract of marriage, 
it was held that the marriage-settlement superseded the intended 
settlement which the father had in contemplation when he made 
his will? 


SECTION I. 
SATISFACTION OF ONEROUS PROVISIONS BY LEGACIES. 


Presumption 1350. Having regard to the opinions expressed in the case of 
that legacies |, Kippen v. Kippen’s Trustee by the Judges of the House of Lords, 
i: a it may now be considered as settled in principle that there is a 
visions, presumption that testamentary provisions are to be taken in 
satisfaction of provisions secured by obligation, whether in the 
marriage-contract of the parent or of the child in whose favour 
the provision is granted. The principle is very clearly stated by 
the Lord Chancellor in the introductory part of his opinion, where, 
after observing that there was no general presumption against 
double provisions in favour of children, he explains that there is 
a presumption of a more limited description, by which cases 
respecting children’s portions were governed, and which was ex- 
pressed in the formula, debitor non presumitur donare. In other 
words, where the prior provision is obligatory, a subsequent pro- 
vision will, by the law of Scotland, be deemed a satisfaction of the 
debt.’ To a similar effect is the observation of Lord Wensleydale, 


1 Kippen v. Kippen’s Tr.; see particu- 2 Sp. Ca. Walker's Trs., 1870, 8 Macph. 
larly the opinions of Lord President 870, 
M‘Neill, 18 D. 1174, and of Lord Chelms- 3 Kippen v. Kippen’s Tr., 3 Macq. 232. 
ford, 3 Macq. 218. 
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that there was no rule of the law of Scotland that a settlement on cuarren xur 
a daughter was presumed to be a satisfaction of previous provisions 
to children, unless those provisions were ex obliyatione. 

1351. Although most of the cases upon the ademption of State of the 
marriage-contract provisions are of ancient date, yet, looking to vemeete 


: et upon the doc- 
their number, and to the uniform recognition of the principle that ‘ine of satis- 


: é 5 ; : oper . ,  taction of 
an obligatory provision is satisfied by a gratuitous provision,! it is onerous pro- 


impossible to doubt that the doctrine in question is well established oe 
in the law of Scotland. The older cases, for the most part, have 

been collected in the Dictionary, in the third division of the title 
“Presumption.” 2 It may be sufticient to refer to a few of the 
leading cases, including one or two that are reported in other parts 

of the Dictionary. 

1352. In Gallie v. Mackenzie? a father, on the occasion of his gatisfaction 
entering into a second marriage, granted a bond of provision for Ue ee ee 
1000 merks, payable at his death, in favour of his son by his visions are 
first marriage. By a subsequent bond of provision, bearing to be ee 
additional to the first, he granted a second provision of 1000 merks, 
payable on the death of his wife. By his latter will and testament 
he bequeathed to the same son the fee of 2000 merks, liferented by 
his widow, but without expressly revoking either of the bonds. 

The Court, by a majority, considered the testament as implying a 
revocation of the bonds, and sustained the defences to an action 
claiming payment under both. The earlier cases of Fleming v. 
Fleming, Davidson v. Randel, and Young v. Pape, were similiar in 
their circumstances. In all of them the prior provision was 
made in the father’s contract of marriage; and in all the prior 
provision was held to be satisfied by subsequent provisions of the 
same value. 

1353. The case of Lord Vester v. Lord Lauderdale,’ which 
appears to have been considered a leading case, being frequently 
cited in the subsequent cases under the same title, extended the 
principle, for there the provisions were of unequal amount; the 
prior provision being a bond for £10,000, and the subsequent pro- 
vision, which was contained in the daughter’s contract of marriage, 
for £12,000. The Court gave effect to the plea of debitor non 
presumitur donare. The more recent cases of Stenhouse and 
Mathicson, referred to by Lord Chelmsford in Aippen’s case, and 


Principle ex- 
tended to cases 
where the pro- 
visions were 
unequal, 


Lord Stair, 1, 8, 2, and by Lord Chelms- 
ford, 3 Macq. 235. 


1 3 Macq. 259 ; and see Stair, 1, 8, 2; 
Bankton, vol. i. p. 154. 


2 See M. Dict. 11,439-11,474. 

3 Gallie v. Mackenzie, 1782, M. 11,874. 

4 Fleming v. Fleming, 1661, M. 8260 ; 
Davidson v. Randel, 1706, M. 6966 ; and 
Young v. Pape, 1680, M. 11,476, cited by 


5 Vester v. Lauderdale, 1688, M. 11,479. 
See also the earlier cases of Cockburn vy. L. 
of Cambusnethan, 1569, M, 11,474; and 
Seton v. Ramsay, 1680, M. 11,475. 

8 Stenhouse vy. Young, 1737, M. 11,444, 
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cHaprer xit. particularly the latter, establish clearly that the presumption in 
question does not depend upon the correspondence in the amount 
of the two sums. In both cases a double claim was made ; first, 
in respect of a provision to the children of the marriage under the 
father’s marriage-contract ; and, secondly, in respect of provisions 
secured to the children in their own marriage-contracts. In the 
latter case, the father had bound himself to pay to the eldest or 
only daughter of the marriage the sum of 6000 merks if there 
should be no male issue, and 4000 merks if an heir-male should 
exist and should succeed to the estate. No male issue was born of 
the marriage. On the marriage of the eldest daughter, her father 
became bound to pay her 3000 merks without making reference to 
the prior obligation in his own contract; and the plea debitor non 
presumitur donare was maintained by the heir in defence to an 
action for payment. “The Lords found that the pursuer was a 
creditor for the 6000 merks, but that the after provision of 3000 
merks must impute in payment thereof.” 
Addition of 1354. In comparing the decisions of the present century, it 
destination- : : : ‘ - 
t be kept in view that the maxim debitor non presumitur 


over on failure mus 
of issue not — onare only expresses a presumption ; and that here, just as in the 


oversee cognate case of double legacies (where a contrary presumption 
favour of satis- 2pplies), the presumption is easily displaced by evidence of inten- 
oan tion appearing on the face of the testamentary writing. The 
question, of course, would not arise if the legacy was expressed to 
be additional to the provision. In general it will be found that the 
form of the testamentary provision is the determining element, 
and the more the two provisions are dissimilar in form the more 
unlikely it is that the second was intended to be a satisfaction of 
the first provision. In Nimmo’s case,’ the leading modern case on 
the ademption of marriage-contract provisions by legacies, the 
Court adhered to the rule of construction sanctioned by the deci- 
sions of the last century. This case was much criticised in the 
subsequent case of Kippen v. Kippen’s Trustec, already more than 
once referred to; but the observations made upon it in the House 
of Lords do not throw any doubt on its authority as a precedent. 
Thomas Nimmo, the father, by the marriage-contract of one of his 
daughters, bound himself to pay to her, whom failing, to the issue 
of the marriage, the sum of £1000 in two portions, payable respec- 
tively, with interest, at the expiration of one year and five years 
from his death. By a subsequent deed of settlement, which was 
held to have revoked by implication a previous settlement made 
before his daughter’s marriage, Mr. Nimmo burdened his estate 


cited 3 Macq. 235 ; Mathieson v. Mathieson, ? Nimmo in R. and S. of Auchinblune, 
1766, M. 11,453; Hailes, 155. 29 June 1841, 3 D. 1109. 
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with legacies to each of his daughters of £1000, payable in two 
portions at the same terms as are above mentioned, and declared 
that in case any of his daughters should die without issue, then the 
said legacy of £1000 to each of his daughters should lapse and 
belong to his son and his heirs. 

1355. This case, as Lord Chelmsford has observed,! was truly 
one in which the rule of debitor non preswmitur donare was appli- 
cable ; because the daughter’s marriage-contract, which was made 
by the father, and which was in obligatione, preceded the provisions 
made by her father in his trust-settlement. The observation of 
the noble and learned Lord is fully borne out by the terms of the 
judgment, which were, that “according to the just construction 
and true meaning of the last disposition and settlement, executed 
in March 1830, by Thomas Nimmo, deceased, the provision of £1000 
therein appointed for the said Elizabeth is not to be taken as a 
separate and additional provision to that of the same amount 
already appointed to her in her marriage-contract of November 
1825.”? The opinions of the Judges, however, do not throw much 
light on the law of satisfaction of provisions by legacies. In the 
next case of satisfaction (which is forty years later in date) a pro- 
vision of residue to younger children was held to be in satisfaction 
of their rights under a bond of provision granted by the father 
under the powers of the Aberdeen Act, and it was found that the 
younger children were not entitled to payment of their shares 
under the bond of provision except on condition of making com- 
pensation to the heirs of entail (the debtors in the bond) out of the 
father’s general estate. In other cases, where the testamentary 
provision was declared to be in full of obligations undertaken in 
the marriage-contract of a son or daughter, the child was held to 
be put to an election, although the provisions were dissimilar. 

1356. Passing to the cases where the presumption was held to be 
inappheable, the first in order is Hay’s Trustees°—a well con- 
sidered case. There it was found that provisions made by a father 
in his son’s contract of marriage—consisting of an annuity to the 
wife, and money provisions to the children of the marriage (the 
amount of which is not stated) subject to a power of ie 
were not satisfied by a subsequent will containing, amongst other 
provisions, a bequest of £4000 to the children of the son’s marriage 
and the testator’s other children, with a proviso that in the event 


1 In Kippen v. Kippen’s Tr., 3 Macq. RB. 984; Crum Hwing’s Trs. v. Bayley’s 


236. Trs., 1888, 15 R. 507 ; and see Butterey’s 
293°) y LIT Trs. v. M‘Clelland, 1879, 6 R. 564. 
3 Somervell v. Somervell, 1884, 11 R. 5 Olark v. Hay’s Trs., 16 May 1823, 2 
1004. Sh. 313, N.E. 277; more fully reported 


4 Bontine v. Mitchell’s Trs., 1885, 12 in the Faculty Collection. 
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of there not being a sufficiency of funds for payment of all the 
legacies, including that of £4000, the legacies should all suffer pro- 
portional diminution. he ratio decidendi is thus stated by the 
Faculty reporter :—“The Court were of opinion that the maxim 
debitor non presumitur donare was not applicable, the provisions 
and the legacy being so completely different in their nature ; that 
this was just a question between co-legatees ; that the father had 
shown manifest indications of what was his intention ; and that 
the whole circumstances of the case were in favour of the inter- 
locutor of the Lord Ordinary, to which they adhered 7n toto.” 

1357. In the case of Dundas v. Dundas, where an heir of entail 
executed a bond of provision in favour of his four daughters, con- 
taining an obligation to pay to each of them £7000 and an annuity 
of £35 a year redeemable for £350, which was more than the entail 
allowed to be laid on the estate in favour of younger children, and 
also more than the granter was bound to settle upon them by his own 
marriage-contract, the Court held that the presumption against 
donation did not apply ; but the reporter’s statement of the nature 
of the action is so indistinct that it is not clear whether the pre- 
sumption was pleaded to the effect of extinguishing the first provi- 
sion, or only to the effect of reducing the sum payable under the 
bond to the amount which the granter was under obligation to pay. 
Again in Elliot v. Bowhill? where the ground of judgment is most 
fully stated in Lord Gifford’s note, it was held that the father’s 
obligation to pay £1000 to his daughter’s marriage trustees was 
not satisfied by a share of residue given to the daughter herself 
under the father’s will, because, as observed, ‘there is no identity 
nor even much similarity between the two provisions. The £1000 
is a direct debt due to the marriage-contract trustees, bearing 
interest from a fixed date. The other is a share of residue, uncer- 
tain in amount, and payable, not to the trustees, but to the daughter 
herself or her assignees. . . . The ultimate application of the 
£1000, and interest thereon, and of the testamentary provision and 
interest, are also different.” 3 

1358. Where a legacy or donation is given in satisfaction of a 
provision, but subject to a different destination, it would seem that, to 
the extent of the value of the provision, the original destination must 
be held to be in force* An opinion to this effect was intimated 
by Lord Moncreiff in the case of Nimmo, above considered.> The 


1 Dundas vy. Dundas, 12 June 1827, 5 * Murray v. Murray, 17 May 1826, 4 
Sh. 790, N.E. 731, bis (after p. 736). Sh. 589, N.E. 596; Beattie’s Trs. v. 
2 Elliot v. Bowhill, 1873, 11 M. 735. Cooper’s Trs., 14 Feb. 1862, 24 D, 519; 
® 11 M. 740; and see Cowan v. Dick’s Haig v. Haig, 14 Feb. 1857, 19 D. 449. 
Tr., 1873, 1 R. 119; Lope Johnstone v. > Nimmo’s case, 3 D, 1120. 
Hope Johnstone, 1880, 7 R. 766. 
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principle was worked out in a somewhat different way in the inter- cwaprer xu. 
locutor of the writer (which was affirmed by the Court) in Somervell’s 

case.t The double provision was there held to raise a proper case 

of election, with the usual incidents of equitable compensation and 
Separation of the interests of the institutes and their children. 

1359. The cases to which reference has hitherto been made Disposition of 
relate to money provisions which were either made payable by the pee eee 
granter’s executors, or were charged upon his heritable estate. It i satistaction 
was decided by the House of Lords, in an early case? that ason by — 
accepting a disposition of his father’s landed estate did not forfeit 
his right to a share of a money provision constituted by the father’s 


contract of marriage.® 


1 Supra, p. 745. 

2 Pringle v. Pringle, M. 11,446, 5 Br. 
Sup. 693; Elch. ‘*‘ Mutual Contract,” 
No. 15 ; see Lord Cardross v. L. of Mar, 
1639, M. 11,440. 

3 It were much to be desired that 
some intelligible principles of interpreta- 
tion could be laid down with reference to 
the doctrine of ademption. The judges of 
the last century were consistent ; for they 
made every other consideration bend to the 
rule, ‘‘debitor non presumitur donare.” 
In more modern times, it was seen that 
the rigorous application of the maxim as 
a presumption of law would occasionally 
have the effect of defeating the intention ; 
and accordingly it is now reduced to a pre- 
sumption of fact, capable of being re- 
dargued by evidence of a contrary inten- 
tion. Such evidence, however, must be 
found within the settlement itself, and 
must depend upon a comparison of the two 
settlements, the differences in their condi- 
tions and limitations, the amount of the 
provisions, &c. ; or on a comparison be- 
tween the modes in which the settlor has 
dealt with the child whose provisions are 
in question, and his other children, It is 
therefore susceptible of analysis. The 
tendency and value of the different ele- 
ments may be fixed, and the result of the 
different combinations estimated. Some 
progress in this direction has already 
been made in England, as will be seen 
from the following sketch of the more 
important points decided ; the materials 
being drawn from a work, the value of 
which we have frequently had occasion 
to acknowledge, White and Tudor’s Lead- 
ing Cases :— 

1. The general rule is, that where a 


legacy is given by a parent, or a person 
standing in loco parentis, as great as, or 
greater than, a portion or provision pre- 
viously secured to the legatee, there is a 
presumption that it is given in satisfaction ; 
Hinchcliffe v. Hinchcliffe, 3 Ves. 516, and 
cases cited 2 Wh. & T., 3d ed. p. 354 ; and 
though the legacy is not so great as the 
portion, it is still presumed to have been 
intended as a satisfaction pro tanto. A 
slight difference in the destination is not 
regarded. Thus, in Lady Thynne v. Earl 
of Glengall, 2 H.L. Ca. 131, a father 
having agreed to settle £100,000 con- 
solidated stock upon his daughter, trans- 
ferred one-third part thereof to the trus- 
tees of the settlement, and gave them his 
bond for the remainder, prestable at his 
death ; the stock to be held by the trus- 
tees in trust fur the daughter's separate 
use for life, and after her death for the 
children of the marriage, as the husband 
and she should jointly appoint. The 
father afterwards by will gave to his 
trustees, in trust for his daughter’s 
separate use for life, remainder for her 
children (without restriction to that mar- 
riage), as she should appoint, a moiety of 
the residue of his personal estate. ‘he 
House of Lords affirming Lord Langdale’s 
decision, held that the moiety of the re- 
sidue was in satisfaction of the obligation 
to transfer the balance of the sum of stock 
provided for the lady’s marriage, notwith- 
standing the difference in the trusts. 

2. The presumption that the gift is in 
satisfaction may be repelled by intrinsic 
evidence, showing an intention to give a 
double portion ; Lethbridge v. Thurlow, 15 
Beay. 334. Again, a radical difference in 
the nature of the provisions will suffice to 
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1360. It is scarcely necessary to add that, if a testator expressly 
declare that the sums thereby bequeathed to his widow or family 
are additional to those which he has previously bound himself to 
pay by his marriage-contract, the latter cannot be held to be satis- 
fied by the former. The contrary, however, was maintained, both 
in the Court of Session and on appeal, in a comparatively recent 
case; the argument being, that as the husband’s father was a joint 
obligant with him in the marriage-contract provision, the son 
should be regarded as the primary obligant, and as intending to 
discharge that obligation out of the first of his testamentary dis- 
positions. But the Courts had no hesitation in giving effect to the 
declared intention of the testator. 


SECTION III. 
SATISFACTION OF Desrs BY LEGACIES. 


1361. The class of cases which we are about to consider is dis- 
tinguished from those which were the subject of the last section 
by the nature of the consideration for the original onerous pro- 
vision, and this is necessarily an important circumstance when the 
intention of the granter is in view. Marriage-contract provisions, 
it is to be observed, although onerous in the sense of being 
obligatory, are granted for a rational as distinguished from a 


overcome the presumption. A contingent 
interest in a legacy is, for obvious reasons, 
not held to be in satisfaction of a vested 
interest or provision ; Bellasis v. Uthwatt, 
1 Atk. 426; Hanbury v. Hanbury, 2 Br. 
C. Ca. 352. It seems to have been laid 
down in several of the older cases (2 Wh. 
& T., 6th ed. 392), that a legacy charged 
on land was not to be considered as a 
satisfaction for money, nor a pecuniary 
legacy for land ; but this distinction was 
disregarded by Sir W. Grant in Bengough 
v. Walker, 15 Ves. 507. A declaration in 
the settlement constituting the provision, 
that an advancement by the parent in his 
lifetime is to be taken in satisfaction, does 
not exclude the presumption of satisfaction 
by a legacy. But a share of intestate suc- 
cession is not taken to be in satisfaction of 
a provision ; for in this case there is no 
room for presumed intention ; Twisden 
v. Twisden, 9 Ves. 413. 

3. A second provision may in some 
cases be presumed to be in satisfaction of 
the first ; Davis v. Chambers, 3 Jur. N.S. 


297; but the presumption is weaker 
than in the case of satisfaction under a 
testamentary bequest, where the testator 
is professedly disposing of his whole pro- 
perty ; Palmer v. Newell, 20 Beav. 32, 40, 
per Sir J. Romilly, M.R. 

4, Legacies by strangers, not im loco 
parentis, are only held to be in satisfaction 
of prior provisions when given for the same 
purpose, ¢.g., to buy a particular house, to 
purchase a commission, &c.,—ex parte Pye, 
18 Ves. 140 ; Monck v. Monck, 1 Ball & B. 
303. In this class of cases the principles 
of interpretation appropriate to the case of 
double legacies would seem to be appli- 
cable. See 2 Wh. & T. L. C., 6th ed. 382. 

1 Cruikshank’s Trs. v. Oruikshank, 24 
April 1845, 4 Bell, 179, affirming 5 D. 
733. Where a testamentary provision is 
expressly given in satisfaction of a mar- 
riage-contract provision, the grantee must 
of course elect between them ; Campbell 
v. Campbell, 14 Jan. 1865, 3 Macph. 
360 ; Harvey's Trs. v. Harvey’s Trs., 30 
Jan, 1862, 1 Macph. 345. 
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lucrative consideration; and there is therefore more reason for 
the presumption that the granter means to include such provisions 
in the amount which he provides to his children in the ultimate 
settlement and disposal of his succession. In the case of a bequest 
by a debtor the presumption is weaker. Prima facie, it is less 
likely that a testator, while professing to bestow a gift on the 
object of his favour, is in fact only providing for the payment of a 
lawful debt. Accordingly, it will be seen that in this class of cases, 
although the presumption expressed in the maxim debilor non 
presumitur donare holds good as an abstract rule, yet it is to be 
received in no stronger sense than as throwing upon the legatee 
the onus of showing that there was in fact an intention to be- 
queath—a fact which, in most cases, may easily be established 
from the terms of the bequest. 

1362. The weakness of the presumption against donation in this 
class of cases is sufficiently apparent from the circumstance that 
in almost all the cases that have arisen in our Courts, it has been 
held that the intention of the testator was to make a gift of the 
legacy in addition to the value of the debt—a circumstance which 
in the case of Bulfour v. Balfour's Trustees, was strongly urged in 
support of the proposition that the use of words of bequest was 
in itself sufficient to overcome the presumption against donation. 
That view of the law, however, was inconsistent with former pre- 
cedents, and was expressly overruled. “ From the nature of the 
thing,” said Lord Moncreiff, “the maxim must comprehend cases 
in which that which is done would in itself import and have effect 
as a donation if the obligant or granter were not at the time debtor 
to the grantee. The maxim would have no meaning if it did not 
apply to such cases. The thing which is not to be presumed to be 
donation where there is a previous debt must necessarily be such, 
in its form and nature, that it would import donation if there were 
nodebt. .. Taking this view of the principle, I can by no 
means come to the opinion that it can never take effect where a 
erant, or the appointment of a payment to be made, is conceived in 
the form of a legacy or mortis causa settlement.” ” 

1363. So far as regards the rule of presumption, therefore, our 


1 Balfour v. Balfour's Trs., infra, 4 
D. 1044. See, on the subject generally, 
Morrison, voce ‘‘ Presumption,” Div. iii., 
§§ 5 and 7. The cases are mostly of 
very ancient date; and as the grounds 
of the judicial verdict are rarely stated, 
we have thought it unnecessary to refer 
to the cases in detail. 

24D. 1052. In the same case it was 
observed by the Lord Justice-Clerk Hope, 


that having had an opportunity of seeing 
the very full notes of the Lord Justice- 
General of the opinions of the Judges in 
the cases of Spaden v. Spaden’s Trs., 14 
Jan. 1819, F.C., and in Hardie v. Kay’s 
Trs., 17 Jan. 1821, F.C., he found that 
all the Judges recognised the relevancy 
of a defence against payment of a legacy 
founded upon the legal presumption in 
question, 
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cuaprer xz. law upon the satisfaction of debts is in harmony with that of 
Doctrine of the England; but with regard to the manner and degree in which that 
Engl and presumption is binding upon the conscience of the judge, or capable 
this subject of disturbing the verdict to which the evidences of the testator’s 
contrasted, . s 2 : rae 
intention would naturally lead, a difference of opinion—more 
marked perhaps in theory than in practice—is apparent. It has 
been said that the decisions of the Court of Chancery discover a 
leaning or inclination to break through the rule, while the tendency 
of the decisions of our own Courts is rather to place it in subordi- 
nation to the evidence of the testator’s meaning. The tendency of 
the English decisions is, we have no doubt, fairly represented by 
the editor of the Leading Cases in Equity in the following passage : 
—“The rule as to the presumption of the satisfaction of a debt by a 
legacy is founded upon reasoning alike artificial and unsatisfactory, 
and it has consequently met with the censure of the most eminent 
judges, who, although they would not break the rule, have at the 
same time said they would not go one jot further, and have always 
endeavoured to lay hold of trifling circumstances in order to take 
cases out of it.”4 
#sneiple upon =: 1364, In Scotland, however, the presumption has never been 
land, the pre. Yegarded as artificial in its origin or unsatisfactory in its results. 
fumption may On the contrary, it has been characterised as an equitable presump- 


be overcome by 
evidence ofa tion founded on the natural probability of the debtor’s intention ; 


contrary inten- ; ‘ Aare ' : : 6 
on. but liable to exceptions in its application, wherever there is either 
direct evidence of a purpose of donation, or circumstances leading 
to a contrary inference from that in which the rule consists.2 In 
admitting evidence of a contrary intention, the Courts of Scotland 
do not seek to confine the application of the presumption. But 
allowing due weight to it, they hold that it may be displaced by 
more direct and positive evidence. They do not attach importance 
to circumstances which cannot bear on the question of intention, 
with the view of escaping from the fair results of a principle, the 
consequences of which it may be thought desirable to restrict ; be- 
cause the presumption is merely a presumption of fact, and does 
Uncertainty of not preclude inquiry into the meaning of the testator. At the 
the law conse- “ : is 
quent upon the Same time, if must be confessed that the tendency of such a prin- 
eae ciple of interpretation is to reduce the law upon the whole matter 
to a state of great uncertainty. The judgements in most of the 
cases are verdicts; and little can be gathered from the reported 
opinions but a record of the impressions made upon individual 
minds by the general tenor of the deeds which were the subject of 


12Wh. & T. L. Ca. 6th ed. 888 ; Lady 2 See Lord Moncreiff’s opinion, 4 D. 
Thynne v. Earl of Glengall, 2H.L, Ca. 1052, 
153; Richardson vy. Greese, 3 Atk. 65. 
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construction. In this state of the law, all that can be attempted is cmaprer xu. 
to point out the circumstances which have been considered to 7 
militate against the presumption expressed in the brocard, and 

which, when combined with other circumstances of a similar 

tendency, will effectually overcome it. 

1365. In the first place, it would seem that no weight is to be General diree- 
attached to a circumstance which in England has been held fatal 992. '¢ Pay: 
to the presumption—viz., that the trust-deed contains a direction be eee 
to pay debts, and that such direction precedes the order to pay ee 
legacies ; for, as has been observed, every trust-settlement implies 
such a direction ; and the obligation of the trustees to pay debts, 
and to account for the funds to creditors, receives no additional 
strength from the testator’s injunction.!. It was observed, in the Presumption 
leading case, that differences as to the term of payment are of no 12) Satisfaction 
great importance to the question.» And this seems just; because by difference 
a testator may mean that a legacy should be taken in satisfaction payment. 
of the debt, although the time of payment is postponed, if the loss 
of interest consequent upon postponement is compensated by a 
considerable addition to the principal sum.* 


1366. The fact that there is an ulterior destination of the legacy Tegacy with a 


to a different person, or to a different class of heirs from those who 
would be entitled to claim payment of the debt, is an element of 
some importance, and will in general be sufficient to overcome the a debt. 
presumption; for, in the case supposed, if the original legatee pre- 
decease the testator, there is then no longer any concursus debiti et 


creditt. 


The possibility of the right to the two claims coming to 


be vested in different persons must be held to have been within 


1 Per Lord J.-C. Hope in Balfour v. 
Balfour's Trs., 4 D. 1054. In England 
it was settled by the case of Chancey, a 
leading authority on this subject, that 
the Court was bound to infer, from an 
expressed direction for payment of debts 
and legacies, that it was the intention of 
the testator that both the debt and the 
legacy should be paid to the creditor,—1 
P. Wms. 408; and see Richardson v. 
CGreese, 3 Atk. 65; Field v. Mostin, Dick. 
543; Hailes v. Darell, 3 Beay. 324, 332. 
In Jeffries v. Michell, 20 Beav. 15, the 
testator gave, after payment of his debts, 
certain legacies, and amongst others a 
legacy of £150 to his granddaughter, to 
whom he was indebted to the same 
amount, Here, said Sir John Romilly, 
M.R., there was an express direction to 
pay both the debts and the legacies : the 
testator may have supposed that his 
granddaughter could not take both the 


debt and the legacy ; but if so, he had 
failed to express his intention. Both 
sums were held to be due. It seems that 
a direction to pay debts without mention- 
ing legacies is not sufficient to rebut the 
presumption against donation ; Edmunds 
v. Low, 3 Kay & J. 318, 321; Rowe v. 
Rowe, 2 De G. & Sm. 297, 298. 

2745 0 bo: 

° The cases in which differences in re- 
gard to the time of payiment were held 
of essential importance are somewhat 
antiquated ; and we are not satisfied that 
such circumstances would receive the 
same consideration from the Court of 
Chancery now, if an opportunity were 
afforded of reconsidering the point. See, 
however, Spaden v. Spaden’s Trs., 1 Sh. 
(App. Ca.) 164, cited infra, § 1368, as to 
how far the presumption may be repelled 
in the case of a postponement for an 
indefinite period of time. 
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the contemplation of the testator. This,in fact, was the only 
and sufficient ground, in the leading case of Balfour v. Balfour's 
Trustees for displacing the rule. The testatrix was indebted to 
her brother in the sum of £3000 which he had advanced, in con- 
formity with the wishes of his father, to enable her to purchase a 
house; and, having afterwards acquired a large fortune, she 
bequeathed, first, £16,000, and afterwards, by a codicil, £20,000 to 
this brother. The money advanced for the purchase of the house 
was considered to be an heritable debt, while the legacy of £20,000 
was of course chargeable against the executry estate, and the desti- 
nation was to the brother’s “ heirs, executors, and assignees.” The 
destinations being to different heirs, the Court held that the debt 
was payable in addition to the legacies. 

1367. Where a legacy is given upon a condition, it is presumed 
that the testator did not intend it to be in satisfaction of his 
debt ; for he could not suppose that he was entitled to adject con- 
ditions to an obligation the fulfilment of which might be uncon- 
ditionally enforced. This was the principle of the decision in 
FTunter v. Nicolson,? where a legacy of £1000, given by a father to 
his daughter on condition that he should succeed in recovering his 
share of the succession of his deceased brother, was held not to be 
elven in satisfaction of a claim for £1000, arising upon a verbal 
promise to pay that sum made on the occasion of her marriage. 

1368. Postponement to an indefinite time is virtually a condition, 
and this is held sufficient to rebut the presumption for satisfaction. 
Tn Spaden’s Trustees v. Spaden,® the testator left a legacy of £300 to 
his foreman, to be paid to him at the first term after his mother’s 
death. The legatee claimed in addition to the legacy a sum of £500, 
alleged to be due to him partly for money advanced, and partly 
as remuneration for services rendered. The Court, and Lord Eldon 
on appeal, were of opinion that the maxim debitur non presumitur 
donare did not apply to this case, chiefly on the ground that the 
deceased owed the petitioner a debt at his death, as had been now 
ascertained by the Court; that a person could not intend to pay a 
debt by a legacy, payment of which was postponed to an indefinite 
distant period ; and that the deceased specially directed that all his 
debts should be paid before this legacy.‘ 

1369. Lastly, where the legacy and the debt are not ejusdem 
generis, e.g., if the one is an annuity and the other is a fixed sum, 
the inference as to the testator’s intention is the same as in the case 
of double legacies. As the one sum cannot be directly and im- 

1 Balfour v. Balfour's Trs., 10 March 3 Spaden’s Trs. v. Spaden, 5 J uly 1822, 
1842, 4 D. 1044; see Ritchie v. Ritchie, 1 Sh, (App. Ca.) 164, affirming, on this 
6 June 1858, 20 D. 1093. point only, 14 Jan. 1819, F.C, 


* Hunter v. Nicolson, 29 Noy. 1836, 4 1Sh. (App. Ca.) 167. 
lester, aay 
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mediately applied in satisfaction of the other, it is presumed that cmarrer xu. 
there was no intention to adeem, and both are payable.! 

1370. The principle admits of being further illustrated by the Application of 
cases where claims against a husband’s estate for the wife’s share bie pon 
of executry have been met by the plea of satisfaction in consequence oe ee 
of the husband having left a legacy or provision to the claimant. munion. 

As in this class of cases the debt is due by the husband ina special 
character, namely, as executor or intromitter with his wife’s succes- 
sion, it may be doubted whether there is any proper concourse be- 
tween the two claims, so as to admit of the application of the maxim. 

1371. The leading case is Hardie v. Kay’s Trustees,2 where the 
claim was not held to be satisfied by the lezacy. The subsequent 
case of Cullen v. Wemyss* went upon the plea of mora; and in 
Sinclair v. Rorison’s Executor the legacy to the testator’s daughter 
was expressly declared to be inclusive of her mother’s share, and 
presumption was thus excluded. In an early case, however, the 
presumption was admitted to the extent of holding a claim by a 
daughter against her father, as executor of her grandfather’s will, 
satisfied by a provision which he had granted to her inter vivos.® 


SECTION IV. 
SATISFACTION OF LEGACIES AND PROVISIONS BY ADVANCES.® 


1372. The cases to which we refer are those in which a settlor Whether the 
or testator, after making a testamentary provision in favour of Mecemennte 
child or legatee, makes advances to the same individual in the aul wins 
shape of pecuniary payments during his lifetime. In this class of satisfaction of 
cases, it would seem the presumption debitor non presumitur, donare een! 
would not apply ; for even in the case of an onerous provision, ¢.7., 
an obligation undertaken in a marriage-contract, the father is not 
a debtor to the child at the time of making the advance, the 
obligation being in the case supposed only prestable at his death, 
and payable out of his free estate. 

1373, This peculiarity, affecting the satisfaction of provisions Advances by a 
by advances, was pointed out by Lord Murray in his interlocutor fevlion oF pee 


son in loco 
in Scott v. Scott,” reporting the case to the Second Division of the parentis. 


1 M‘Dowall v. Gordon, 10 July 1833, 
11 Sh. 952. 

2 Hardie v. Kay’s Trs.,17 Jan. 1821, 
F.C. 

3 Cullen v. Wemyss, 16 Noy. 1888, 1 
D, 32. 

4 Sinclair v. Rorison, 11 Dec. 1852, 
15 D. 212. 

5 Fife v. Nicolson, 1751, M. 2809. On 
the subject of this claim see Chapter VL, 
Section I., i fin. 

VOL, 1. 


6 A debt due to a deceased person by 
the party who succeeds as his legal repre- 
sentative is extinguished by confusion, 
although action has been raised upon it 
in the lifetime of the defunct. Creditors 
therefore cannot claim it as assets of the 
defunct’s estate,—der v. Watson, 2 July 
1859, 21 D. 1122, 

7 Scott v. Scott, 2 June 1846, 8 D. 971, 
796. Compare this case with White v. 
White, 28 Jan. 1841, D. 468, where 
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Court. In that case, a father, by his postnuptial contract of 
marriage, bound his estate in payment of a sum of £3000 to each 
of his daughters, payable at the first term after his death, with 
interest from that term until payment, declaring that the pro- 
visions should be in full satisfaction of legitim and executry ; and 
by a subsequent trust-deed his general estate was made liable to 
relieve his heirs of entail of the amount of the provisions in 
question. One of the settlor’s daughters having become a widow 
during her father’s lifetime, and being without the means of 
supporting herself and family, an annual allowance was given to 
her by her father, from whom she also had the use, rent free, of a 
house and farm. The sums which were advanced to her amounted 
in all to about £1300, as appeared from entries in the father’s 
day-book, some of which were also transferred in his ledger into 
an account opened in her name. On the part of the lady’s brother, 
who succeeded to the entailed estates, it was maintained that the 
provision in her favour had been satisfied to a considerable extent 
by the advances in question; as, after giving credit to her for an 
annuity varying from £45 to £30, which it appeared from certain 
memoranda left by the father that he had intended to settle upon 
her as an additional provision, there remained advances in excess 
of the annuity to the extent of nearly £500. The Judges of the 
Second Division were divided as to the applicability of the pre- 
sumption against donation! In substance, however, the Court 
seem to have acquiesced in the opinion indicated by the Lord 
Ordinary ; because in the consideration which they gave to the 
facts of the case no weight whatever appears to have been attached 
to the presumption. 

1374. The ratio of the decision appears to have been that there 
was no evidence of an intention to impute the advances in satisfac- 
tion of the provision. The entry of the advances in the father’s 
books was held in this, as in the older cases,? not to be decisive of 
property purchased for the granter’s sons _—_ but was excluded by the circumstances of 
in order to give them an electoral quali- the case. Lord Medwyn, on the con- 
fication was held to be a donation, and trary, thought that the presumption was 
not imputable towards the sons’ shares in excluded, on the ground that Mr. Scott 
the succession. Advances by a father to was neither by legal or voluntary obliga- 
a son were held not to be given in satis- tion a debtor to bis daughter ; and added 
faction of bonds of provision in Hrskine that such payments could not be set off 
v. Erskine, 24 May 1827, 5 Sh. 697, N.E. against a debt due after death, unless under 
650, and Miller's Ts. v. Miller, 23 Feb. very peculiar circumstances of explana- 
1848, 10 D. 767; secus in Burrell vy tion and agreement on both sides. 
Burrell, 15 May 1828, 6 Sh. 801, where 2 Campbell v. M‘Alister, 18 Jan. 1827, 
a bill was taken for the sum advanced. 5 Sh. 219, N.E. 204; M‘Dougall’s Ors. 

1 See the opinions of Lord J.-C. Hope vy. M‘Dougall, 31 Jan. 1804, M. “‘ Bank- 


and Lord Cockburn (8 D, 799, 806), who rupt,” App. No. 21; Drummond vy. 
thought that the maxim applied generally, Swayne, 28 Jan. 1834, 12 Sh. 342, 
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the intention to keep up the advances as a debt, because such cuaprer xt. 
entries would be made by a person in the habit of keeping an —t—CS™ 
account of his personal expenditure, for the purpose of showing 
what had been done with the money. 

1375. It was observed by the Lord-Justice Clerk,! in com- Lord Eldon’s 


judgment in 


-menting upon the case of Miller v. Miller, that the application of ‘yyifer y. 
the maxim debitor non preswmitur donare had been recognised in 4!“ 
the latter case by the House of Lords. Lord Eldon, however, did 
not directly refer to the maxim, nor does it appear to us that the 
question of its application was raised before him.? The question 
was as to the power of a father to make additional provisions to 
his younger children, after having bound himself in his eldest 
son’s contract of marriage to convey the whole estate to him, under 
burden of the provisions made by him for his younger children. 

The judgment of the House was to the effect that the provisions 
therein referred to were provisions already made, and that sub- 
sequent provisions intwitu mortis were either to be considered 
as a violation of the contract, or as being in satisfaction of the 
provisions made for the same children by deeds executed before 


the date of the marriage-contract. 


But as to advances or payments 


of money inter vivos. it was expressly found that such payments, 
not being of the nature of permanent provisions, “ ought not to be 
considered as in extinction or satisfaction of the provisions so 
made for the children previous to the said marriage-contract, and 
intended to take effect on Mr. Miller’s death.” ? 
1376. On the whole, it may be concluded that there is no posi- Result of the 


authorities: no 


tive presumption that advances made by a father to a child are positive pre- 
designed as anticipatory payments of the provisions in his favour Swmption for 


satisfaction by 


contained in his settlements, but that slight evidence of such an such advances. 
intention on the part of the father will be sufficient to raise a pre- 
sumption ;4 the question always being, whether the father intended 
a donation or aloan. The cases of Lobertson v. Robertson’s Trustees 
and Webster v. Rettie,® where the point was raised in a question with 
other children claiming legitim, may be consulted with reference to 
the kind of evidence sufficient to establish an intention to impute 
advances to a son in satisfaction of his interest in the succession. 
1377. In the case of advances by a person not standing in loco Rule as to ad- 


vances by a 


parentis, the general presumption against donation comes into person not 


“6h 1D), TR) 

2 See the case, Miller v. Miller, 80 
July 1822, 1 Sh. (App. Ca.) 308. 

3 1 Sh. (App. Ca.) 316. 

4 Conversely, where an advance is given 
on an occasion when it is usual for a 
parent to make a donation to his child, 
e.g., to a daughter on her marriage, it 


: : ; 4 standing in 
will not be held to be in satisfaction of a Zg¢o parentis. 


provision which the parent was under an 
antecedent obligation to grant,—Greenock 
Banking Co. v. Smith, 17 July 1844, 6 D. 
1340. 

5 Robertson v. Robertson’s T'rs., 15 Feb. 
1838, 16 Sh. 554; Webster v. Rettie 4 
June 1859, 21 D. 915, 
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operation. In this class of cases, accordingly, advances are re- 
garded as loans in the absence of proof to the contrary, and, as 
such, may be recovered by the granter’s executors, or imputed in 
satisfaction of the donee’s interest in the succession. 

1378. If a testator declare-by his will or deed of provision that 
advances made in his lifetime shall be taken in satisfaction of the 
provision, questions that might arise as to the presumption appli- 
cable to the circumstances are generally excluded by the terms of 
the declaration. Hutchison v. Skelton? is an authority on the 
construction of this very common form of provision. The testator, 
by his trust-settlement, provided to each of his daughters the sum 
of £1500, to be secured, with interest, at his death, to the daughters 
for their liferent use, exclusive of the husbands’ jus maritz, and to 
their children respectively in fee, subject to the provision “ that 
whatever sum or sums have already been paid, or may in my life- 
time hereafter be paid, to any or either of my said children, : 
shall be held and accounted, without reckoning interest thereon, as 
so much of the provision falling to such child or children under 
this deed of settlement.” To one of his daughters the testator had 
advanced £1000 in his lifetime ; and the Court was of opinion that 
this sum could not be taken as in satisfaction of the testamentary 
provision, as it was no satisfaction to the children of that daughter 
that their mother had received payment of the provision in advance. 
But the House of Lords reversed the decision, holding that where 
the intention to satisfy a provision to a family by advances to the 
parent was expressly declared, the circumstance that the children 
received no benefit from the advance was immaterial. As to the 
reasonableness of the declaration which the testator had made, his 
intention evidently was to deal equally with all the members of 
his family—an intention which would be defeated were one of the 
daughters allowed to take the benefit of the advance without 
imputing it in satisfaction of the disposition in her favour? 

1 Buchanan vy. Mollison, 16 June 1824, 
2 Sh. (App. Ca.) 445 ; Murray v. Murray, 
5 Dec. 1843, 6 D. 176; and see Fyfe v. 
Kedslie, 6 March 1847, 9 D. 853. 

2 Hutchison v, Skelton, 18 July 1856, 
2 Macq. 492, reversing 15 D. 570; Berry 
v. Downie, 10 July 1839, 1 D. 1216. 
This case was appealed, and the best 


report of the opinions in the Court of 
Session and in the House of Lords is in 


19 Scottish Jurist, 447 ; see also Cairns v. 
Cairns, 11 March 1829, 7 Sh. 571, and 
case decided in March 1894 (1st Division). 
3 2 Macq. 497, per Lord Ch. Oran- 
worth. Cases of the kind considered in 
this section appear to be judged of in 
England on the same principles as with us. 
See the recent cases of Ravenscroft v. 
Jones, 33 L.J. Ch. 482; and Nevin v. 
Drysdale, Law Rep. 4 Eq. Ca. 517. 
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